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PEEFAOE 

TO  THE  SIXTEENTH  EDITION. 


By  the  General  Editor. 


THE  numerous  changes  which  have  been  made  in 
the  law  since  the  appearance  of  the  last  issue 
of  this  work,  have  involved  a  large  amount  of 
change  in  the  text  of  the  present  edition.  And 
advantage  has  been  taken  of  the  opportunity 
afforded  by  a  new  issue  to  make  some  rearrange- 
ments which  will,  it  is  hoped,  render  the  work 
more  easy  to  handle,  both  by  students  and  practi- 
tioners, as  well  as  more  practically  useful. 

In  Volume  I.  the  changes  have  been  comparatively 
small ;  but  a  close  revision  of  details  has  dis- 
covered many  points  upon  which  it  was  possible  to 
improve,  both  in  clearness  and  precision,  on  the 
previous  edition.  A  rearrangement  of  the  order  of 
the  later  chapters  has  also  been  made,  which  will, 
it  is  hoped,  prove  at  once  logical  and  convenient. 
But  the  most  substantial  changes  occur  in  the 
chapters  (XVII)  on  Title  by  Alienation  and  (XXVI) 
The  Death  Duties  on  Land,  both  of  which  have 
been  practically  re-written  by  Mr.  Bompas.     The 
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great  practical  importance  of  these  chapters,  both  to 
students  and  practitioners,  amply  justifies  the  skill 
and  labour  which  have  been  bestowed  on  the  new 
version. 

As  in  the  preceding  edition,  the  earlier  part  of 
Volume  II.  has  undergone  substantial  modification, 
mainly  with  a  view  of  incorporating  the  provisions 
of  the  Copyright  Act,  1911,  and  the  Bankruptcy 
and  Deeds  of  Arrangement  Act,  1913.  The  pro- 
visions of  the  National  Insurance  Acts,  1911  and 
1913,  in  so  far  as  they  directly  afiect  the  relation 
of  Master  and  Servant,  have  also  been  duly  noted 
in  this  part  of  the  work ;  but  a  fuller  explanation 
of  these  important  statutes  is  given  in  that  part  of 
the  work  which  deals  with  The  Social  Economy  of 
the  Realm. 

In  those  portions  of  Volumes  II.  and  III. 
which  comprise  the  subject  of  Public  Rights,  the 
changes  have  beqn  considerable.  In  dealing  with 
the  chapters  devoted  to  Civil  Grovernment,  the 
Editor  has,  naturally,  explained  the  provisions  of 
the  Parliament  Act,  1911,  and  the  Provisional 
Collection  of  Taxes  Act,  1913,  as  well  as  the  minor 
statutes  {e.g.,  the  Extension  of  Polling  Hours  Act, 
1913)  which  have  made  smaller  alterations  in  con- 
stitutional law  since  the  appearance  of  the  last 
edition.  But  certainly  the  most  difficult,  as  well 
as  perhaps  the  most  important  part  of  his  task, 
in  this  connection,  has  been  the  .recasting  of  the 
account  given,  in  Chapter  V.,  of  that  most 
important  body,  the  Privy  Council.  The  chief 
difficulty  experienced  by  any  writer  on  that 
subject  is,  obviously,  to  distinguish  between  the 
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legal  and  the  conventional  aspects  of  the  Privy 
Council,  both  of  which  are  vital  to  the  working 
of  the  Constitution.  In  earlier  editions,  the  plan 
of  ignoring  the  latter  of  these  two  aspects  was,  on 
the  whole,  followed ;  with  the  natural  result,  that 
the  picture  drawn  was,  though  legally  correct,  un- 
recognisable as  a  working  institution.  It  is  hoped, 
therefore,  that  the  brief  account  given  of  the 
relationship  of  the  Cabinet  to  the  formal  Privy 
Council,  in  this  edition,  will,  whilst  observing 
strict  impartiality,  enable  the  reader  to  obtain  a 
more  intelligible  account  than  heretofore  of  the 
working  of  the  Executive.  It  has  been  the  good 
fortune  of  the  Editor,  in  revising  this  chapter,  to 
enjoy  the  valuable  help  of  Mr.  J.  C.  Ledlie,  B.C.L., 
of  the  Privy  Council  Office,  who  must,  however, 
be  held  free  from  all  responsibility  for  the  views 
expressed  therein. 

In  Part  II.  of  the  same  Book,  there  has  been 
added  a  chapter  on  Tlie  Nonconformist  Churches, 
which  will,  it  is  hoped,  be  a  useful  addition  to  the 
student's  knowledge  of  public  law.  But  the  most 
important  changes  have  occurred  in  Part  III., 
where  the  results  of  the  social  legislation  of  the 
last  few  years  have  been  briefly  summarised. 
Thus,  the  Labour  Exchanges  Act,  1909,  the  Old 
Age  Pensions  Act,  1908,  the  Licensing  (Consolida- 
tion) Act,  1910,  the  National  Insurance  Acts, 
1911  and  1913,  the  Mental  Deficiency  Act,  1913, 
the  Children  Act,  1908,  as  well  as  the  Maritime 
Conventions  Act,  1911,  and  the  Pilotage  Act, 
1913,  receive  their  due  share  of  attention ;  and  an 
effort  is  made  to  present  a  clear  and  simple  outline 
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of  subjects  which  are  apt,  at  first  sight,  to  appear 
as  a  confused  mass  of  details. 

In  the  latter  part  of  Volume  III.,  viz.  that 
concerned  with  Civil  Injuries,  the  chief  changes 
have  been  in  the  rearrangement  of  the  chapters ; 
not  many  substantial  alterations  of  the  law  dealing 
with  that  topic  having  occurred  since  the  last 
edition  was  published.  The  object  of  the  re- 
arrangement has  been  to  present,  first,  the  sub- 
stantive law  on  the  subject  of  private  rights; 
second,  the  few  extra-judicial  remedies  for 
violation  of  such  rights  which  are  still  tolerated  ; 
third,  the  tribunals  in  which  judicial  remedies  for 
such  violation  are  pursued ;  and,  finally,  the  pro- 
cedure by  which  such  remedies  are  sought  and 
applied. 

Though  the  Criminal  Appeal  Act,  1907,  of 
which  an  account  was  given  in  the  last  edition, 
marks  the  last  great  stage  in  the  development  of 
the  English  Law  of  Crimes,  the  opportunity  of  a 
new  issue  has  been, taken  to  give,  in  Volume  IV. 
of  this  edition,  some  account  of  the  more  im- 
portant decisions  of  the  newly-established  Court 
of  Criminal  Appeal.  Moreover,  the  recent  statu- 
tory experiments  made  with  a  view  to  render 
criminal  punishment  at  once  more  efiiective  and 
humane  {e.g.,  the  Probation  of  Off'enders  Act, 
1907,  and  the  Prevention  of  Crime  Act,  1908), 
have  received  due  attention ;  whilst  the  consoli- 
dating statutes  of  still  more  recent  years  {e.g.,  the 
Perjury  Act,  1911,  and  the  Forgery  Act,  1913), 
have  not  been  overlooked. 

As  in  former  editions,  great  pains  have  been 
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bestowed  on  the  Table  of  Cases  and  Indexes  to 
the  various  volumes,  with  the  view  of  facilitating 
reference  to  various  parts  of  the  work.  In  the 
Table  of  Statutes,  a  new  feature  appears  with  the 
addition  to  the  regnal  year,  date,  and  chapter, 
of  each  Act,  of  a  brief  statement  of  its  subject- 
matter.  This  addition  will,  it  is  believed,  con- 
siderably facilitate  reference  to  the  Table. 

In  conclusion,  the  Editor  desires  to  express  his 
indebtedness  to  the  co-operation  of  the  distinguished 
experts  whose  names  appear  opposite  to  the  title 
page  of  the  work,  as  well  as  at  the  heads  of  the 
various  chapters  for  which  they  have  individually 
taken  responsibility.  Owing  to  the  range  and 
complexity  of  that  vast  body  of  law  of  which  it 
is  the  object  of  this  work  to  give  an  account, 
it  would  be  impossible  for  any  but  the  most 
comprehensive  mind  to  pretend  to  any  detailed 
acquaintance  with  the  whole  of  its  contents.  The 
Editor,  therefore,  while  humbly  admitting  the  im- 
perfections of  his  own  share  of  the  work,  freely 
acknowledges  that  most  of  the  value  which  the 
new  edition  may  be  found  to  have,  arises  from  the 
skill  and  learning  of  his  colleagues.  Amongst  these 
he  desires  to  record  especially  his  gratitude  to  Mr. 
Arthur  Langridge,  of  the  Middle  Temple,  who,  in 
addition  to  his  labours  on  the  chapters  specially 
entrusted  to  his  care,  has  taken  upon  himself  the 
Herculean  task  of  reading  the  whole  of  the  proof 
sheets  for  the  press. 

January,  1914. 
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SECTION  I. 
OF  THE  STUDY  OF  THE   LAW. 


At  the  outset  of  a  work  like  the  present,  in  the 
course  of  which  it  is  proposed  (though  with  the  aid, 
in  part,  of  materials  derived  from  a  former  writer)  to 
bring  under  examination  no  less  a  subject  than  the 
entire  body  of  the  English  law,  the  discouragement  to 
which  the  writer  is  naturally  inclined  by  the  magni- 
tude of  the  task  before  him,  is  counteracted  by  the 
recollection  of  its  general  importance.  The  subject  is 
one  to  which  no  class  of  readers  in  the  realm  can  be 
indifferent;  for  it  is  incumbent  upon  every  man  to  be 
acquainted  with  those  laws  at  least  with  which  he  is 
immediately  concerned,  lest  he  incur  the  censure,  as 
well  as  the  inconvenience,  of  living  in  society  without 
knowing  the  obligations  which  it  lays  upon  him. 
And  a  knowledge  of  the  law  is  still  more  incumbent 
upon  men  of  rank  and  education,  the  nobility  and 
gentry  of  this  realm,  who  are  under  duties  both  to  the 
public  and  to  themselves,  and  cannot  discharge  such 
duties  without  some  degree  of  knowledge  of  the  law. 
But,  most  of  all,  a  knowledge  of  the  English  law  is 
necessary  for  those  gentlemen  who  are  preparing  to 
become  barristers  or  solicitors,  with  a  view  to  practis- 
ing in  any  of  the  numerous  courts  which  administer 
that  law,  or  conducting,  on  behalf  of  their  clients,  any 
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of  those  countless  transactions  which  are  regulated  by 
English  law. 

The  general  necessity  for  an  acquaintance  with 
English  law  being  thus  apparent,  it  might  naturally 
be  -supposed  that  some  provision  would  antiently  have 
been  made  for  this,  as  for  other  branches  of  education, 
in  the  universities  of  Oxford  and  Cambridge.  The 
reverse,  however,  was  the  fact ;  and  the  explanation 
is  historical  and  instructive. 

The  common  law,  most  of  which  is  now  embodied 
in  Acts  of  Parliament,  or  judicial  decisions,  at  one 
time  consisted  of  a  collection  of  unwritten  customs, 
which  had  subsisted  immemorially  in  this  kingdom; 
[and  these  customs,  with  their  associated  maxims, 
were  at  one  time,  as  Mr.  Selden  tells  us,  taught  in  the 
monasteries,  in  the  universities,  and  in  the  families  of 
the  principal  nobility  (a).  The  clergy,  in  particular, 
were  peculiarly  remarkable  for  their  proficiency  in 
the  study  of  the  law.  Nullus  clericus  nisi-  causidicus, 
is  the  character  given  of  them,  soon  after  the  Con- 
quest, by  William  of  Malmsbury  (b).  The  judges  there- 
fore were  usually  created  out  of  the  sacred  order  (c) ; 
and  all  the  inferior  offices  were  supplied  by  the  lower 
clergy,  which  has  occasioned  their  successors  to  be 
denominated  '  clerks '  to  this  day.  But  the  common 
law,  not  being  committed  to  writing,  but  only  handed 
down  by  tradition,  was  not  relished  by  the  foreign 
clergy,  who  came  over  during  the  reigns  of  the  Con- 
queror and  his  two  sons,  and  who  were  utter  strangers 
to  its  provisions.  And  its  popularity,  among  the 
same  persons,  was  seriously  diminished  in  the  twelfth 
century,  by  the  new  impulse  then  given  to  the  study 
of  the  Roman  law  (d),  which  became  in  a  particular 

(a)  Ad  Fletam,  7,  7.  (d)  It  has  been  said  (smd  the 

(6)  De  Gest.  Beg.  1,  4  opinion  is  adopted   by  Slack- 

(c)  Dugdale,  Orig.  Jurid.  ch.      stone)    that   this    revival    was 

8-  owing  to  the  accidental  discovery 
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[manner  the  favourite  of  the  clergy,  who  borrowed  the 
method,  and  many  of  the  maxims,  of  their  canon  law, 
from  this  original.  The  study  of  the  Eoman  law  was 
especially  revived  by  the  foundation,  about  this  time, 
of  many  foreign  universities  particularly  that  of 
Bologna,  where  exercises  were  performed,  lectures 
read,  and  degrees  conferred  in  this  faculty,  as  in 
other  branches  of  science.  And  many  nations  on  the 
continent,  beginning  to  recover  just  then  from  the  con- 
vulsions consequent  upon  the  overthrow  of  the  Eoman 
empire,  also  adopted  the  Eoman  or  civil  law  as  the 
basis  of  their  several  constitutions,  blending  and  inter- 
weaving it  among  their  own  feudal  customs,  in  some 
places  with  a  more  extensive,  in  others  with  a  more 
confined  authority  (e). 

Nor  was  it  long  before  the  prevailing  tendency 
reached  England.  For  Theobald,  a  Norman  abbot, 
being  elected,  in  the  year  1138,  to  the  see  of  Canter- 
bury, and  being  extremely  addicted  to  this  new  study, 
brought  over  with  him  in  his  retinue  many  learned 
proficients  therein ;  and  among  the  rest,  Eoger, 
surnamed  Vacarius,  whom  he  placed  in  the  university 
of  Oxford  to  teach  it  to  the  people  of  this  country  (/). 
But  it  did  not  meet  with  the  same  easy  reception 
in  England;  for  although  the  monkish  clergy,  devoted 
to  the  will  of  a  foreign  primate,  received  it  with  zeal, 
yet  the  laity,  who  were  more  interested  to  preserve 
the  old  constitution,  continued  wedded  to  the  common 
law.  And  King  Stephen  even  pubhshed  a  proclama- 
tion forbidding  the  study  of  the  foreign  laws  (</) — a 


of  a  copy  of  the  Pandects  at  c.  13,  s.  9 ;  Epistol.  Innocent  iv, 

the  capture  of  Amalfi  by  the  in  M.  Paris,  a.d.  1254 

Pisans,  about  the   year    1130.  (/)  Gervas.    Dorobern.  Act. 

But   there    appears    to    be  no  Pontif.  Cantuar.  (Rolls  Series), 

sufficient    evidence    that     any  p.  384. 

such  discovery  took  place.  (g)  Hog.    Bacon,    cited     by 

(e)  Domat,  Treatise  of  Zaw,  Selden,    Ad    Fletam,     7,     6 ; 
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[proclamation  which  was  treated  by  the  monks  as  a 
piece  of  impiety  (/t),  and  which,  although  it  may  have 
hindered  the  introduction  of  the  Eoman  law  into  our 
courts  of  justice,  yet  did  not  hinder  the  clergy  from 
teaching  it  in  their  own  schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided 
into  two  parties :  the  bishops  and  clergy,  many  of  them 
foreigners,  who  applied  themselves  wholly  to  the  study 
of  the  civil  and  canon  laws,  which  now  came  to  be 
inseparably  interwoven  with  each  other;  and  the 
nobility  and  laity,  who  adhered  with  equal  pertinacity 
to  the  old  common  law.  Both  of  these  parties  were 
reciprocally  jealous  of  what  they  were  unacquainted 
with;  neither  of  them,  perhaps,  allowing  the  opposite 
system  that  real  merit  which  is  abundantly  to  be  found 
in  each.  This  appears,  on  the  one  hand,  from  the  spleen 
with  which  the  monastic  writers  speak  of  our  municipal 
laws  upon  all  occasions  (i) ;  and,  on  the  other,  from 
the  firm  temper  which  the  nobility  showed  at  the 
famous  parUament  of  Merton,  when  the  prelates 
endeavoured  to  procure  an  Act  to  declare  all  bastards 
legitimate  upon  the  subsequent  inter-marriage  of  their 
parents.  For  "  all  the  earls  and  barons  with  one  voice 
"answered,  that  they  would  not  change  the  laws  of 
"  England,  which  had  hitherto  been  used  and 
"approved"  (/i).  And  in  the  reign  of  Eichard  the 
Second,  the  nobiUty  again  declared,  "that  the  realm 
"  of  England  hath  never  been  unto  this  hour,  neither 
"  by  the  consent  of  our  Lord  the  King,  and  the  Lords  of 
"  Parliament,  shall  it  ever  be,  ruled  or  governed  by  the 
"civil  law"©. 

Fortescue,  De  Laudihus,  o.  33 ;  harones  una  voce  resp(mderunt, 

and  8  Rep.  Pref .  quod     nolunt      leges      Anglix 

(li)  Joannes     Sarisb.,     Poly-  mutare,   Quas  hucusque    usitatx 

crat,  8, 22.  sunt     et     approbatx."      Stat. 

(i)  Ibid.  5, 16 ;  Polydore  Vir-  Merton,  20  Hen.  3  (1235)  c.  9. 

gil,  Hist.  1,  9.  (I)  Selden,  Jan.  Anglor.  1,  2, 

Qe)"M    omncs    comites    et  s.  43 ;  Porteso.  De  iaud.c.  33. 
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[While  things  were  in  this  situation,  the  clergy,  finding 
it  impossible  to  root  out  the  municipal  (or  common) 
law  (m),  began  to  withdraw  themselves  by  degrees  from 
the  temporal  courts ;  and  in  the  reign  of  Henry  the 
Third,  episcopal  constitutions  were  published,  forbidding 
the  clergy  to  appear  as  advocates  in  foro  smculari  (n). 
Nor  did  they  long  continue  to  act  as  judges  there  not 
caring  to  take  the  oath  of  office,  in  all  things  to  determine 
according  to  the  law  and  custom  of  the  realm  (o).  And 
Pope  Innocent  the  Fourth  is  reported  (though  on  some- 
what doubtful  authority)  to  have  forbidden  the  very  read- 
ing of  the  common  law ;  because  its  decisions  were  not 
founded  on  the  imperial  constitutions,  but  merely  on  the 
customs  of  the  laity  (p). 

The  common  law  being  thus  neglected  by  the  clergy, 
the  study  and  practice  of  it  devolved  of  course  into  the 
hands  of  laymen,  who  entertained  upon  their  parts  a 
most  hearty  aversion  to  the  Eoman  or  civil  law,  and 
made  no  scruple  to  profess  their  contempt,  nay,  even 

[It  may  well  be  doubted  (see  undoubtedly  have  been  wiser,  in 
Pollock  and  Maitland,  History  this  particular  instance,  to  ad- 
of  English  Law,  2nd  ed.  vol.  i.  here  to  the  term  '  common  law," 
p.  133)  whether  Blackstone's  which,  thoug'h  it  is  hardly  suit- 
picture  of  the  two  parties,  one  able  to  describe  the  various  local 
ecclesiastical,  the  other  lay,  is  and  differing  customs  that, 
really  in  accordance  with  the  before  the  Conquest,  affected 
facts.  But  it  is  undoubtedly  different  parts  of  England,  is, 
true,  that  for  some  time  it  undoubtedly,  the  orthodox  name 
was  uncertain,  whether  native  for  that  uniform  system  of 
English  law  would  hold  its  own  national  customary  law  which 
against  the  Koman  system.  was  the  result  of  the  centralizing 
(m)  Blackstone's  use  of  the  process  of  the  twelfth  and  thir- 

term  '  municipal,'  to  distinguish  teenth  centuries. 

the  native  law  of  England  from  (■»,)  Wilkins,    Coneil.    vol.  i. 

the  Roman  system,  though  it  pp.  574,  599. 

has  some  warrant  from  earlier  (o)  Selden,  Ad  Fletam,  9,  3. 

writers,  is  liable  to  confuse  the  (^)  Matthew  Paris,  Chronica 

student  of  to-day,  who  thinks  of  Majora     (Rolls       Series),      v. 

'  municipalities '    as   equivalent  427-8. 

to  chartered  boroughs.  It  would 
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[their  ignorance  of  it,  in  the  most  public  manner  (g). 
But,  as  the  balance  of  learning  was  still  greatly  on  the 
side  of  the  clergy,  the  study  of  the  common  law  must 
have  been  subjected  to  many  inconveniences,  had  it  not 
been  for  a  peculiar  incident,  which  happened  at  a  very 
critical  time,  and  contributed  greatly  to  its  support. 

The  incident  which  I 'mean  was  the  fixing  of  the 
court  of  common  pleas  in  one  certain  spot,  namely, 
at  Westminster ;  which  great  improvement  in  the 
administration  of  justice  was  effected  by  an  article  in 
the  great  charter  of  liberties,  by  which  it  was  directed 
that  "  common  pleas  should  no  longer  follow  the  King's 
"court,  but  be  held  in  some  certain  place."  This 
brought  together  the  professors  of  the  municipal  or 
common  law,  who  before  were  dispersed  about  the 
kingdom,  and  formed  them  into  an  aggregate  body  or 
society,  addicted  (as  Spelman  observes)  wholly  to  the 
study  of  the  common  law(»')-  And  they  soon  brought 
that  law  to  the  pitch  of  perfection  which  it  attained 
under  the  auspices  of  our  English  Justinian,  King 
Edward  the  First, 

In  consequence  of  this  lucky  assemblage,  the  prac- 
titioners of  the  common  law  naturally  fell  into  a  kind  of 
order ;  and,  being  excluded  from  Oxford  and  Cambridge, 
they  established  a  new  university  of  their  own.  This 
they  did  by  purchasing  at  various  times  certain  houses 
(afterwards  called  the  inns  of  court  and  of  chancery) 
between  the  City  of  Westminster  and  the'  City  of  Lond^on ; 
for  advantage  of  ready  access  to  the  one,  and  plenty  of 
provisions  in  the  other  (s).  There  exercises  were  per- 
formed, lectures  read,  and  degrees  were  at  length  conferred 
in  the  common  law ;  as  at  other  universities  in  the  canon 

(q)  Porteso.     Be    Laud.    c.  the  Middle  Temple,  Lincoln's 

23.  Inn,  and  Gray's  Inn  ;  there  were 

(r)  Glossair.  334.  also  many  Inns  of  Chancery, 

(s)  Fortesc.  c.  48.    The  Inns  all  of  -which  have  now  become 

of  Court  are  the  Inner  Temple,  extinct. 
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[and  civil.  The  degrees  were  those  of  barristers,  at  first 
styled  apprentices  (apprenticii  ad  legem),  who  answered 
to  the  bachelors;  and  those  of  Serjeants  (serrientes  ad 
Zc/yem),  who  answered  to  the  doctors  of  the  universities  {t). 
The  Crown  seems  soon  to  have  taken  under  its  protection 
this  infant  seminary  of  the  common  law ;  and,  the  more 
effectually  to  foster  it.  King  Henry  the  Third,  in  the 
nineteenth  year  of  his  reign,  issued  an  order  to  the 
Mayor  and  Sheriffs  of  London,  commanding  that  no 
regent  of  any  law  schools  within  the  city  should,  for  the 
future,  teach  'the  laws'  (leges)  therein  (w.).  Whether 
the  Eoman  law  only  was  prohibited  by  the  order,  which 
is  Mr.  Selden's  opinion  (x),  or  whether  the  common 
law  also  was  included  in  the  prohibition,  as  Sir  Edward 
Coke  understands  it  (y),  the  effect  of  it  was  to  collect  all 
the  common  lawyers  into  the  one  public  university  then 
newly  instituted  in  the  suburbs. 

In  this  juridical  university,  for  such  it  is  insisted  to 
have  been  by  Sir  Edward  Coke  (s),  there  were  two  sorts 
of  collegiate  houses ;  one  called  inns  of  chancery,  in  which 
the  younger  students  of  the  law  were  usually  placed, 
"learning  and  studying  (says  Fortescue)  the  originals, 
"  and,  as  it  were,  the  elements,  of  the  law ;  who,  profiting 
"  therein,  as  they  grew  to  ripeness,  so  were  they  admitted 
"  into  the  greater  inns  of  the  same  study,  called  inns  of 
"  court "  (a).  And  thus,  although,  under  the  influence  of 
the  clergy,  our  universities  neglected  the  study,  yet  in 
the  time  of  Henry  the  Sixth  it  was  become  the  universal 
practice  for  the  young  nobility  and  gentry  to  be  admitted 
into  the  inns  of  court  and  chancery,  there  to  be  instructed 
in  the  originals  and  elements  of  the  laws  (6). J 

(t)  As  to  barristers  and  ser-  (a)  3  Eep.  Pref.  xxxvii. 

jeants,  see  post,  bk.  v.  c.  x.  (a)  De  Laud.  c.  49. 

(u)  "  Ne  aliquig  scholas  regens  (6)  The    Inns    of    Chancery 

de  legibus  in  eadem  civiiate,  de  were    latterly    Clifford's    Inn, 

csetero  ibidem  leges  doceat."  Clement's     Inn,      New     Inn, 

(a;)  Ad  Flet.  8, 2.  Staple     Inn,     and     Barnard's 

{y)  See  2  Inst,  proem,  Inn.    Besides  these,  there  were 
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At  the  present  day,  the  inns  of  chancery  have  com- 
pletely disappeared  as  institutions ;  though  some  of  their 
buildings  remain.  But  the  inns  of  court  still  enjoy  their 
antient  reputation  with  the  sons  of  our  nobility  and 
gentry  ;  and  they  exercise  also  the  exclusive  privilege  of 
conferring  the  degree  of  barrister  at  la/w,  the  possession 
of  which  degree  is  an  indispensable  qualification  for 
practising  as  advocate  in  the  superior  courts.  And  for 
the  obtaining  of  this  degree,  it  is  necessary,  to  be  enrolled 
as  a  student  in  one  or  other  of  these  inns  (c),  and  after 
a  certain  period  to  apply  to  its  principal  of&cers  (or 
benchers)  for  a  call  to  the  bar  (d).  As  a  qualification  for 
call,  the  student  must  (as  the  general  rule)  have  kept 
commons  for  three  years  {i.e.  twelve  terms),  by  dining 
at  least  six  times  in  each  term  in  the  hall  of  the  society 
into  which  he  has  obtained  admission;  excepting  that 
if  he  is  a  member  of  an  university  in  the  United  King- 
dom, dining  three  times  in  each  term  is  sufScient  (e). 
Moreover,  no  student  may  be  called  to  the  bar,  unless 

formerly  Furnival's   Inn,    the  the   three    eastern    colonies  of 

Strand  Inn,    Lyon's   Inn,  and  Ceylon,    Hong  Kong,  and  the 

Thavies'  Inn.     As  to  Inns  of  Straits    Settlements,    or    some 

Chancery,  see  Bex  v.  Barnard's  one  of  the  other   examinations' 

Inn  (1836)  6  A.  &  E.  17,  and  set  out  in  the  Schedule  to  the 

the    Eeport    of    the    commis-  Consolidated  RegTilations  (1912) 

sioners    appointed    to    inquire  of  the  inns  of  court.      As  to 

into  their    constitution,  which  the  relation  which  exists  between 

was    presented   to    Parliament  the    inns    of    court    and  their 

ia    the    year  1855.      See    also  members,  see  Neaie  v.  Denman 

Smith  V.  Kerr  [1900]    2    Ch.  L.  E.  (1874)  18  Eq.  127 ;  Man- 

511-  isty     V.     Kenealy     (1875)     24 

(c)  The    candidate    for    ad-  W.  K.  918. 
mission    as    a    student    must,  (d)  An  appeal  from  the  deoi- 

unless  specially  exempted,  have  sion  of  the  benchers  as  to  caU- 

passed  a  public  or  matriculation  ing  to  the  bar  or  disbarring,  lies 

examination  at  some  university  to  the  judges  in  their  capacity 

in  Great  Britain  or,  Ireland,  or  of  visitors.    (See  The  King  v. 

for  a  commission  in  the  Army  Lincoln's  Inn  (1825)  4  B.  <&  C. 

or  Navy,  or  for  the, Indian  Civil  855.) 

Service,    or  for  the    Consular         (e)  Consol.  Reg.  April,  1912, 

Sei-vioe,  or    for  cadetships  in  Rr.  11-12. 
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he  has  passed  a  public  examination  in  law  for  the  purpose 
of  ascertaining  his  fitness. 

Accordingly,  a  public  examination,  for  all  the  inns 
collectively,  takes  place  periodically ;  and  this  examina- 
tion is  compulsory  in  the  case  of  all  students,  except 
for  certain  colonial  barristers  who  desire  to  be  called 
to  the  English  Bar  (/). 

The  education  and  examination  of  gentlemen  desirous 
of  becoming  solicitors  of  the  Supreme  Court  have  now 
for  long  (subject  to  the  control  of  His  Majesty's  Judges) 
been  in  the  hands  of  The  Law  Society,  a  body  which, 
having  been  founded  in  the  year  1823,  received  its  first 
royal  charter  in  the  year  1831.  By  virtue  of  the  pro- 
visions of  various  Acts  of  Parliament  (</),  an  applicant 
for  admission  to  the  solicitors'  branch  of  the  legal  pro- 
fession must  (unless  specially  exempted),  after  having 
given  proof  of  good  general  education,  serve  for  a  period 
varying  in  different  cases  from  three  to  five  years  under 
articles  of  clerkship  to  a  practising  solicitor,  and  must 
also,  before  being  admitted,  pass  two  qualifying  examina- 
tions known  respectively  as  the  Intermediate  (7a)  and 
Pinal  Examinations,  conducted  by  the  Society.  He  is 
then  certified  by  the  Society  as  having  complied  with 
the  statutory  requirements,  and,  upon  presentation  of 
his  certificate,  is  admitted  as  a  solicitor  by  the  Master  of 
the  Eolls.  For  the  education  of  persons  serving  under 
articles  of  clerkship  to  solicitors,  the  Society  makes 
provision  by  a  system  of  oral  lectures  and  classes  and 
correspondence  tuition. 

(/)  Consol.  Reg'.  April,  1912,  the  four  inns. 
Rr.  22,  43-54.    For  the  purpose         (g)  See  post,  bk.  iv.  pt.  iii. 
of    afEording  to    students    the    ■  c.  xviii.  (vol.  iii.  pp.  285-288). 
means  of  obtaining  instruction  (h)  Articled  clerks  enjoying 

and    guidance    in    their    legal  certain    academic     distinctions 

studies.  Professors  (now  called  are  exempted  from  the  necessity 

Readers  and  Assistant  Readers)  of  passing  the  legal  portion  of 

and  a  Director  of  Studies  are  the  Intermediate  Examination, 
appointed  by  a  joint  council  of 
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Academical  instruction  in  the  law  may,  however,  now 
be  obtained  in  schools  other  than  those  of  the  inns  of 
court  and  the  Law  Society ;  for  though  no  provision  for 
instruction  in  the  common  law  was  antiently  made  at 
either  Oxford  or  Cambridge,  that  deficiency  has  been 
long  since  redressed  by  the  munificence  of  private 
donors,  who  at  each  of  these  universities  have  founded 
professorships,  with  appropriate  endowments  for  that 
purpose.  And  in  the  various  colleges  of  the  University 
of  London,  and  the  Universities  of  Manchester,  Liver- 
pool, Leeds,  Sheffield,  Bristol,  Wales,  and  elsewhere  in 
England,  there  are  now  also  very  effective  schools  of 
the  common  law  (i). 

(i)  By  various  Acts  of  Parlia-  sity  Act,  1904,  TJniTersity  of 
ment,  the  graduates  of  most  of  Bristol  Act,  1909,  and  Univer- 
the  above-named  universities  sity  of  Wales  Act,  1902.)  There 
have  been  placed  on  the  same  is  at  present  no  Faculty  of  Law 
level  with  those  of  Oxford,  in  the  University  of  Birming- 
Cambridge,  and  London,  with  ham  ;  but  legal  teaching  is  pro- 
regard  to  privileges  and  exemp-  vided  by  the  Birmingham  Board 
tions  and  eligribility  for  appoint-  of  Legal  Studies,  which  has, 
ments.  (See  Victoria  University  however,  no  power  to  grant 
Act,  1888,  University  of  Liver-  degrees, 
pool  Act,  1904,  Leeds  Univer- 
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SECTION  II. 
OF  THE  NATURE  OF  LAWS  IN  GENERAL. 


[Man,  considered  as  a  creature,  must  necessarily 
be  subject  to  the  laws  of  his  Creator,  for  he  is  entirely 
a  dependent  being ;  and  as  man  depends  absolutely 
upon  his  Maker  for  everything,  it  is  necessary  that 
he  should,  in  all  points,  conform  to  his  Maker's  will. 
This  will  is  called  the  Law  of  Nature ;  and  there 
are  three  great  principles  of  this  law,  namely,  that 
we  should  live  reputably,  should  hurt  nobody,  and 
should  render  to  every  one  his  due.  To  which  three 
principles  Justinian  has  reduced  the  whole  doctrine  of 
law  (k). 

The  constitution  and  frame  of  humanity  afford  a 
striking  proof  of  the  benevolence  of  the  Creator ;  the 
laws  of  eternal  justice  being  inseparably  interwoven 
with  the  happiness  of  every  individual.  But,  the  human 
reason  not  sufficing,  of  itself,  to  teach  this  law,  the 
beneficence  of  the  Deity  has  aided  the  imperfection  of 
human  reason  by  an  immediate  and  du'ect  revelation; 
this  revealed  law  being  declared  by  the  Holy  Scriptures. 
And  upon  these  two  foundations,  the  Law  of  Nature  and 
the  Law  of  Eevelation,  depend  all  human  laws. 

But  man  was  formed  for  society,  and  is  not  capable  of 
living  alone,  nor  indeed  has  the  courage  to  do  it ;  and,  it 
being  impossible  for  the  whole  race  of  mankind  to  be 
united  in  one  great  society,  they  must  necessarily  divide 

(k)  "  Jv/ris  prascepta  s^mt  heec,  liedere,  suum  cuique  tribvere." 
honeiti    vivere,    alterum     non      — Inst.  1.  1, 3. 
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[into  many,  forming  separate  states  and  nations,  in- 
dependent of  each  other,  and  yet  enjoying  a  mutual 
intercourse.  Hence  arises  a  third  kind  of  law  to  regulate 
this  mutual  intercourse,  called  the  Law  of  Nations,  or 
the  jus  gentium. 

And  thus  much  being  premised  concerning  the  Law  of 
Nature,  the  Revealed  Law,  and  the  Law  of  Nations,  there 
remains  to  be  considered  (and  at  much  greater  length) 
the  municipal  law,  being  the  rule  by  which  particular 
nations  are  governed  (l). 

Municipal  law,  thus  understood,  is  properly  defined  to 
be  "  a  rule  of  civil  conduct  prescribed  by  the  supreme 
power  in  a  state."  Let  us  endeavour  to  explain  its 
several  properties  as  they  arise  out  of  this  definition. 

And,  first,  it  is  a  rule ;  that  is,  not  a  transient  particular 
order  from  a  superior,  to  or  concerning  a  particular 
person,  but  something  permanent,  uniform,  and  uni- 
versal. Therefore,  a  particular  Act  of  Parliament,  to 
confiscate  the  goods  of  A.,  is  rather  a  sentence  than  a 
law ;  being  exhausted  upon  A.  But  an  Act  to  declare 
that  a  certain  crime  of  which  A.  is  accused  shall  be 
deemed  high  treason ;  this  has  permanency,  uniformity, 
and  universality,  and  therefore  is  properly  a  rule.  It  is 
also  called  a  rule,  to  distinguish  it  from  advice  or  counsel, 
which  we  are  at  liberty  to  follow  or  not,  as  we  see  proper, 
and  also  from  a  compact  or  agreement ;  the  language  of  a 
compact  being,  "I  will  (or  will  not)  do  this,"  while  the 
language  of  a  law  or  rule  is,  "  Thou  shalt  (or  shalt  not) 
do  it." 

Municipal  law  is  also  a  rule  of  civil  conduct,  as  dis- 
tinguished from  a  rule  of  morals  or  of  faith ;  for  muni- 
cipal law  regards  man  as  a  citizen,  and  as  being  bound 

(I)  [The      t6rm     'niumioipal  by-laws  of    a    municix)ality    or 

law '     (as    Blackstone    himself  town.    The  expression '  national 

admits)  is  not  free  from  ambi-  law'  seems  to  be  more  apt  for 

guity ;   being  liable  to  be  con-  his  purpose.] 
founded  with  the  customs    or 
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[towards  his  neighbour  in  other  duties  than  those  of  mere 
nature  and  religion. 

Municipal  law  is  also  a  rule  prescribed;  a  bare 
resolution  confined  within  the  breast  of  the  legislator 
not  being  properly  a  law.  For  it  is  requisite  that  the 
resolution  shall  be  notified  (that  is  to  say,  prescribed),  to 
the  people  who  are  to  obey  it.  But  the  manner  in 
which  this  notification  is  to  be  made,  is  matter  of  in- 
difference. For  the  rule  may  be  notified  by  universal 
tradition,  which  supposes  a  previous  publication ;  and  is 
the  case  with  the  common  law  of  England.  Or  it  may 
be  notified  viva,  voce;  by  ofl&cers  appointed  to  proclaim  it ; 
as  is  done  with  proclamations.  Or,  lastly,  it  may  be 
notified  by  writing,  printing,  or  the  like ;  which  is  the 
general  course  in  the  case  of  Acts  of  Parliament. 

Further,  the  municipal  law  is  a  rule  of  civil  conduct 
prescribed  hy  the  supreme  power  in  a  state.  For  legisla- 
tion is  the  greatest  act  of  superiority  that  can  be  exercised 
by  one  being  over  another.  Wherefore  it  is  requisite  to 
the  very  essence  of  a  law,  that  it  be  made,  or  at  least 
enforced,  by  the  supreme  power. 

This  leads  us  to  inquire  shortly  concerning  the  nature 
of  society  and  of  civil  government ;  and  the  natural  in- 
herent right  that  belongs  to  the  sovereignty  of  a  state, 
wherever  that  sovereignty  be  lodged,  of  making  and 
enforcing  laws.  Into  the  origin  of  society  we  do  not  here 
enquire  ;  partly  because  it  is  immaterial  for  our  purpose, 
partly  because  the  existing  state  of  knowledge  does  not 
permit  us  to  speak  with  any  certainty  on  the  subject. 

When  civil  society  is  once  formed,  government  results 
of  course,  as  necessary  to  keep  that  society  in  order. 
Indeed  it  may  be  said,  that  the  establishment  of  govern- 
ment is  in  itself  the  establishment  of  civil,  as  distinguished 
from  natural  society.  For  unless  a  superior  be  consti- 
tuted, whose  commands  and  decisions  all  the  members 
shall  obey,  they  would  still  remain  as  in  a  state  of 
nature.    But  in  what  way  this  superior  was  constituted, 
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[or  (in  other  words)  in  what  way  the  several  forms  of 
government  which  we  now  see  in  the  world  at  first 
actually  began,  is  a  matter  of  great  uncertainty,  and  has 
occasioned  infinite  disputes. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government :  the  first,  when 
the  sovereign  power  is  lodged  in  an  aggregate  assembly 
consisting  of  all  the  free  members  of  a  community,  which 
is  called  a  democracy ;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is 
styled  an  aristocracy;  the  last,  when  it  is  entrusted  to 
the  hands  of  a  single  person,  and  then  it  takes  the  name 
of  a  monarchy.  All  other  species  of  government,  they 
say,  are  either  corruptions  of,  or  reducible  to,  these 
three. 

In  a  democracy,  where  the  right  of  making  laws  resides 
in  ttie  people  at  large,  public  virtue  or  goodness  of 
intention  is  more  likely  to  be  found,  than  either  of  the 
other  qualities  of  government.  Popular  assemblies  are 
frequently  foolish  in  their  contrivance,  and  weak  in  their 
execution;  but  generally  mean  to  do  the  thing  that  is 
right  and  just,  and  have  always  a  degree  of  patriotism  or 
public  spirit.  In  aristocracies,  there  is  more  wisdom  to 
be  found,  but  less  honesty  than  in  a  republic,  and  less 
strength  than  in  a  monarchy.  A  monarchy  is  indeed 
the  most  powerful  of  any,  all  the  sinews  of  the  govern- 
ment being  knit  together,  and  united  in  the  hand  of  the 
prince;  but  then  there  is  imminent  danger  of  his  em- 
ploying that  strength  to  improvident  or  oppressive 
purposes.  Thus,  democracies  are  usually  the  best  calcu- 
lated to  direct  the  end  of  a  law ;  aristocracies  to  invent 
the  means  by  which  that  end  shall  be  obtained;  and 
monarchies  to  carry  those  means  into  execution.  And 
the  antients,  as  was  observed,  had  in  general  no  idea 
of  any  other  permanent  form  of  government  but  these 
three ;  for  though  Cicero  was  of  the  opinion  that  a  mix- 
ture of  all  three  was  better  than  any  or  either  of  them 
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[singly  {ill),  yet  Tacitus  treated  the  notion  of  such  a 
mixture  as  a  visionary  whim,  and  a  mixed  government 
(he  said)  could  never  be  either  lasting  or  secure  (n).  But, 
happily  for  us,  the  mixed  government  which  Tacitus 
ridiculed  is  both  a  possible  and  a  lasting  government ; 
for,  according  to  the  British  constitution,  the  executive 
power  is  lodged  in  a  single  person,  while  the  legislative 
power  is  committed  to  the  King,  the  Lords  spiritual  and 
temporal,  and  the  Commons,  three  bodies  constituting 
one  aggregate  body,  in  which  is  lodged  the  sovereignty. 

Wkatever  the  form  of  government,  wherever  the 
supreme  authority  in  any  state  resides,  it  is  the  right  of 
that  authority  to  make  laws,  or,  in  the  words  of  our 
definition,  to  prescnbc  the  ndes  of  civil  conduct.  And 
this  follows  from  the  very  end  and  institution  of  a  state. 
For  a  state  is  a  collective  body,  composed  of  a  multitude 
of  individuals,  united  for  their  safety  and  convenience, 
and  intending  to  act  together  as  one  man.  And,  in 
order  to  act  as  one  man,  a  state  must  act  by  one  uniform 
will.  Wherefore,  all  the  individual  citizens  submit  their 
private  wills  to  the  will  of  one  man,  or  assemblage  of 
men,  to  whom  the  supreme  authority  is  entrusted.  And 
the  will  of  that  one  man,  or  assemblage  of  men,  is,  in 
different  states,  according  to  their  different  constitutions, 
understood  to  be  the  law.  And  it  is  not  merely  the 
right  of  the  supreme  power  to  make  laws,  but  it  is  its 
clutij  also  to  do  so,  for  the  perpetual  information  and 
direction  of  all  the  individual  citizens ;  in  order  that 
every  man  may  know  what  to  look  upon  as  his  own, 
and  what  to  look  upon  as  another's;  what  is  to  be 
esteemed  honest,  and  what  dishonest  or  indifferent; 
what  degree  he  retains  of  his  natural  liberty,  and  what 
h©  has  given  up  as  the  price  for  the  benefits  of  society  ; 

and  so  forth. 

(to)  Be  Bep.  1.  2,  c.  3.  constituta     rdpublicx     forma 

(n)  "  Cunctasnaticmeset'urbes  laudcm,  facilim  quam  evenire, 

popultis,  aut  primores,  aut  sin-  vel,  si  evenit,    haud  diutuma 

gidi  regunt:  deleota  ex  Ms  et  esse poteet."—Ami.  1A\.  ek.  33. 
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[Every  law  may  be  said  to  consist  of  several  parts. 
One  declaratory,  whereby  the  rights  to  be  observed,  and 
the  wrongs  to  be  eschewed,  are  clearly  defined  and  laid 
down.  Another  directory,  whereby  the  subject  is  in- 
structed and  enjoined  to  observe  those  riglits,  and  to 
abstain  from  the  commission  of  those  wrongs.  A  third 
remedial,  whereby  a  method  is  pointed  out  to  recover  a 
man's  private  rights,  or  to  redress  his  iprivate  wrongs. 
To  which  may  be  added  a  fourth,  namely,  that  part  of 
the  law  which  contains  the  sanction  or  provision  for 
enforcing  the  observance  of  the  law. 

With  regard  to  the  declaratory  part  of  the  municipal 
law,  this  depends  not  so  much  upon  the  law  of  revelation 
or  of  nature,  as  upon  the  wisdom  and  will  of  the  legis- 
lature ;  and  has  very  little  force  or  operation  with  regard 
to  actions  which  (according  to  the  law  of  nature)  are 
essentially  either  right  or  wrong.  With  regard  to  things 
in  themselves  indifferent,  these  become  either  right  or 
wrong,  according  as  the  municipal  legislature  deems 
proper  for  promoting  the  welfare  of  society,  and  the 
purposes  of  civil  life. 

The  directory  part  of  municipal  law  stands  much  upon 
the  same  footing  as  the  declaratory  part ;  and,  in  fact, 
the  directory  includes  for  the  most  part  the  declaratory, 
the  declaration,  being  usually  collected  from  the  direction. 
For  example,  the  law  that  says  "thou  shalt  not  steal," 
implies  a  declaration  that  stealing  is  a  crime. 

The  remedial  part  of  a  law  is  so  necessary  a  conse- 
quence of  the  former  two,  that  laws  must  be  vague  and 
imperfect  without  it.  For  in  vain  would  rights  be 
declared,  and  directed  to  be  observed,  if  there  were  no 
method  of  recovering  and  asserting  those  rights,  when 
wrongfully  withheld  or  invaded. 

With  regard  to  the  sanction  of  laws,  it  is  observed,  that 
human  legislators  have  for  the  most  part  chosen  to  make 
sanctions  rather  vindicatory  than  remunerative,  or  to 
consist  rather  in  punishments  than  in  rewards,  the  dread 
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[of  evil  being  a  much  more  forcible  principle  of  human 
actions  than  the  prospect  of  good  (o). 

Legislators  and  their  laws  are  said  to  compel  and 
oUige.  Not  that  by  any  natural  violence  they  so  con- 
strain a  man,  as  to  render  it  impossible  for  him  to  act 
otherwise  than  as  they  direct,  which  is  the  strict  sense 
of  obligation ;  but  becailse,  by  declaring  and  exhibiting 
a  penalty  against  offenders,  they  bring  it  to  pass  that 
no  man  can  easily  choose  to  transgress  the  law.  For, 
by  reason  of  the  impending  correction,  compliance  is  in 
a  high  degree  preferable  to  disobedience.  And,  even 
where  rewards  are  proposed  as  well  as  punishments 
threatened,  the  obligation  of  the  law  seems  chiefly  to 
consist  in  the  penalty.  For  rewards,  in  their  nature, 
can  only  persuade  and  alhux  ;  nothing  is  compulsory  but 
punishment.] 

(o)  Locke,  Human  Understanding,  bk.  ii.  ch.  xxi. 


S.C. — VOL.  I. 
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SECTION  III. 
OF  THE  LAWS   OF  ENGLAND. 


[The  municipal  law  of  England,  or  the  rule  of  civil 
conduct  prescribed  to  the  inhabitants  of  this  kingdom, 
may,  with  sufficient  propriety,  be  divided  into  two  kinds : 
namely,  the  lex  non  scnpta,  the  unwritten  (or  common) 
law,  and  the  lex  scripta,  the  written  (or  statute)  law. 
The  lex  non  scripta,  or  unwritten  law,  includes  not  only 
general  customs,  or  the  common  law  properly  so  called ; 
but  also  the  particular  customs  of  certain  parts  of  the 
kingdom.  But,  when  we  call  these  parts  of  our  law 
'  unwritten,'  it  is  not  to  be  understood  that  the  whole  of 
them  are  at  present  merely  oral.  For  although,  in  the 
profound  ignorance  of  letters  which  formerly  overspread 
the  whole  Western  world,  all  its  laws  were  at  one  time 
entirely  traditional,  stDl  with  us,  at  present,  the  monu- 
ments and  evidences  of  our  legal  customs  are  contained 
in  the  records  of  the  several  courts,  in  the  books  of 
reports  and  judicial  decisions,  and  in  the  treatises  of 
learned  sages  of  the  law,  preserved  and  handed  down  to 
us  from  the  remotest  antiquity.  Yet  these  parts  of  our 
law  are  styled  leges  non  scriptm,  because  their  original 
institution  and  authority  were  not  set  down  in  writing,, 
as  Acts  of  Parliament  are ;  but  they  receive  the  force  of 
law,  by  long  and  immemorial  usage,  and  by  their 
universal  reception  throughout  the  kingdom. 

Our  antient  lawyers,  and  particularly  Portescue  (p), 

insist  with  abundance  of  warmth,  that  these  customs 

are  as  old  as  the  primitive  Britons,  and  that  they  have 

continued  down  to  the  present  time,  unchanged  and 

(p)  Be  Laud.  c.  17, 
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[unadulterated.  And  this  may  be  the  case  as  to  some. 
But  the  assertion  (as  observed  by  Selden)  must  be  under- 
stood with  many  grains  of  allowance,  and  is  merely 
intended  to  signify  that  there  never  was  any  formal 
exchange  of  one  system  of  laws  for  another.  For,  doubt- 
less, the  Romans,  the  Piets,  the  Saxons,  the  Danes,  and 
the  Normans,  insensibly  introduced  and  incorporated 
many  of  their  own  customs  with  those  that  were  before 
established,  thereby  in  all  probability  improving  the 
texture  of  the  whole. 

Indeed,  our  antiquarians  and  first  historians  do 
positively  assure  us,  that  our  body  of  laws  is  of  this 
compounded  nature.  For  they  tell  us  that,  in  the  time 
of  Alfred,  the  local  customs  of  the  several  provinces 
of  the  kingdom  were  grown  so  various,  that  he  found 
it  expedient  to  compile  a  Dom-boc  or  lAher  Jiidicialis, 
for  the  general  use  of  the  whole  kingdom.]  And, 
although  this  assertion,  in  its  literal  meaning,  can  no 
longer  be  accepted,  yet  the  fragments  of  the  early 
English  custumals  which  still  survive  (g),  among  them 
being  several  attributed  to  the  reign  of  Alfred,  are 
sufficient  to  substantiate  the  general  truth  of  the  view, 
that  the  old  English  customary  law  was  derived  from 
very  various  sources. 

Under  the  first  princes  of  the  Norman  line,  our 
ancestors  were  engaged  in  a  frequent  struggle  to 
maintain  certain  institutions  known  by  the  appellation 
of  the  'Laws  of  Edward  the  Confessor';  and,  inas- 
much as  the  document  which  for  long  passed  by  that 
name  has  been  decisively  shown  to  be  spurious,  it  seems 
probable  that  the  phrase  simply  stood  for  those  antient 
English  customs  to  which  we  have  just  referred,  and 
with  which,  as  representing  the  national  aspirations  of 
the  conquered  English,  the  name  of  the  last  legitimate 

(5)  The  standard  edition  is  (Halle)),  now  in  progress.  Older 
that  by  F.  Liebermann  {Gesetze  editions  are  those  of  Thorpe 
der     Angelsachsen.      Niemeyer      and  Sehmid. 

c  2 
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English  monarch  was  naturally  connected.  The  Norman 
princes  made  frequent  engagements  to  restore  and  main- 
tain these  laws,  as  the  most  popular  act  they  could  do, 
when  pressed  by  foreign  emergencies  or  domestic  discon- 
tents. And  it  is  not  unreasonable  to  beheve  that  these, 
or  some  other  remains  of  the  law  established  in  this 
country  before  the  Conquest,  gave  rise  (in  part  at  least) 
to  that  collection  of  maxims  and  customs  which  is  now 
known  by  the  name  of  the  common  law,  a  name  either 
given  to  it  in  contradistinction  to  other  laws— as  the 
statute  law,  the  civil  law,  the  law  merchant,  and  the  like 
— or,  more  probably,  as  the  law  common  to  all  the  realm. 
To  assign,  however,  to  the  common  law  no  other 
original  than  this,  would  be  to  take  an  imperfect  and 
erroneous  view  of  the  subject.  For  our  system  of 
tenures  was  chiefly  constructed,  if  not  first  founded, 
by  the  Norman  conqueror  and  his  followers;  and  our 
antient  judicial  forms  and  pleadings  have  little  in 
common  with  the  Anglo-Saxon  style,  and  are  in 
striking  conformity  with  the  Norman.  Moreover,  the 
general  language  of  our  law,  and  the  terms  of  art 
familiarly  used  therein,  are  exclusively  of  French 
extraction  (r).  So  that  we  are  bound  to  recognise 
in  the  antient  law  of  Normandy  another  parent  of  the 
common  law,  and  one  from  which  it  has  inherited  some 
of  its  most  remarkable  features  (s). 

(r)  "  Omnia   vocahula,     quse  later),  with  our  Glanville,  who 

vocahula  artis  discv/ntw,  qui-  wrote  in  the  reign  of  Hen.  2. 

lusque    hodde    in    foro    AngU  This    subject    is    discussed  by 

utuntur,  GalUca  sunt,  nihilque  Hale  in  Sist.  C.  L.  c.  6.     Hale 

cum    Saxonica    lingua   habent  jealous  for  the  originality  of  the 

affime," — Craig,  Jus  Feud.  lib.  English  law,   argues  from  the 

1.  s.  7,  §  2.  posteriority  in  date  of  the  Grand 

(s)  The  similarity  of  the  Coustumier,  that,  in  most  of 
English  and  Norman  laws  is  the  particulars  where  the  con- 
strongly  illustrated  by  a  com-  formity  is  to  be  traced,  the 
parison  of  the  Grand  Cous-  merit  of  the  first  introduction 
tumierof  Normandy  (compUed  presumably  belongs  to  England ; 
as  late  as  Ric.  1,  an4  probably  though  he  admits  the  reason- 
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[But,  though  these  are  the  most  likely  foundations 
of  the  collection  of  maxims  and  customs  which  constitute 
the  common  law,  yet  these  maxims  and  customs  are  of  a 
higher  antiquity  than  memory  or  history  can  reach  (t) ; 
nothing  being  more  difficult  than  to  ascertain  the  precise 
beginning  or  first  origin  of  an  antient  and  long-established 
custom.  Whence  it  is  that,  in  our  law,  the  goodness  of  a 
custom  depends  upon  its  having  been  used  time  out  of 
mind ;  or,  in  the  solemnity  of  our  legal  phrase,  "  time 
whereof  the  memory  of  man  runneth  not  to  the  con- 
trary." This  it  is  which  gives  to  custom  its  weight  and 
authority,  and  of  this  nature  are  the  maxims  and  customs 
which  compose  the  common  law,  or  leges  non  scriptse,  of 
this  kingdom. 

This  unwritten,  or  common,  law  is  distinguishable 
into  three  kinds :  I.  general  customs,  which  are  the 
universal  rule  of  the  whole  kingdom,  and  form  the 
common  law  in  its  stricter  signification;  II.  particular 
customs,  which,  for  the  most  part,  affect  only  the 
inhabitants  of  particular  districts ;  III.  certain  particular 
laws,  which  by  custom  are  adopted  and  used  by  some 
particular  courts,  of  pretty  general  and  extensive  juris- 
diction. 

I.  As  to  general  customs,  or  the  common  law  properly 
so-called,  this  is  that  law  by  which  proceedings  and 
determinations  in  the  courts  of  justice  are  principally 
guided  and  directed.  This,  at  least  in  part,  settles  the 
course  in  which  land  descends  by  inheritance,  the  manner 
and  form  of  acquiring  and  transferring  property,  the 
solemnities  and  obligations  of  contracts,  the  rules  for 
expounding  wills,  deeds,  and  Acts  of  Parliament,  the 
respective  remedies  for  civil  injuries,  and  an  infinite 

ableness  of  assigning  it  in  others  semblance  to  the  Anglo-Saxon 

to    Normandy.      It   does    not,  institutions,  and  are  evidently 

however,    seem    very    material  due  to  lawyers  of  the  Norman 

in  which  of  the  two  countries  school, 
they     were     first    estabUshed.  (0  Hale,  ubi  sup.  c.  3. 

They  have  at  all  events  no  re- 
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[number  of  minuter  particulars,  which  diffuse  themselves 
as  extensively  as  the  ordinary  distribution  of  common 
justice  requires  (tt)].  And  although  the  great  legislative 
activity  of  the  past  century  has  embodied  many  of  the 
rules  of  the  common  law  in  Acts  of  Parliament,  yet 
there  are  still  many  more  important  doctrines  which  are 
independent  of  this  formal  establishment.  [Thus,  for 
example,  that  the  eldest  son  alone  is  heir  to  his  ancestor ; 
that  a  deed  is  of  no  validity  unless  sealed  and  delivered ; 
that  wills  shall  be  construed  more  favourably,  and  deeds 
more  strictly — these  and  many  others  which  might  be 
instanced,  are  doctrines  that  are  not  set  down  in  any 
written  statute  or  ordinance,  but  depend  merely  upon 
immemorial  usage,  that  is,  upon  common  law,  for  their 
support. 

But  here  a  very  natural,  and  very  material,  question 
arises.  How  are  these  general  customs  or  maxims  to  be 
known,  and  by  whom  is  their  validity  to  be  determined  ? 
The  answer  is,  by  the  Judges  of  the  several  courts  of 
justice.  They  are  the  depositaries  of  the  laws :  the 
living  oracles,  who  in  all  cases  of  doubt  must  decide 
according  to  the  law  of  the  land.  Their  knowledge  of 
that  law  is  derived  from  experience  and  study  :  from  the 
"  viginti  aiinormn  lucuhrationes,"  which  Fortescue  men- 
tions {x),  and  from  being  long  personally  accustomed 
to  the  judicial  decisions  of  their  predecessors.  And, 
indeed,  these  judicial  decisions  are  the  most  authoritative 
evidence  of  the  existence  of  the  common  law.  The 
judgments  themselves  are  carefully  registered  and  pre- 
served under  the  name  of  records,  in  public  repositories 
set  apart  for  that  particular  purpose  (j/) ;  and  to  them 

(m)  Hale,  Hist.  C.  L.  c.  2.  public  records  o£  the  kingdom 

(x)    Be  Laud.  c.  8.  were  placed  under  the   super- 

(jf)  As   to    records,    see    Co.  intendence  of  the  Master  of  tte 

Litt.  260  a,  and  the  note  by  Eolls  for  the  time  being,  and  a 

Mr.  Hargrave.    By  the  Public  Public  Eecord  0£5ce  established. 

Record   Office  Act,   1838,  the  To  this  oface  hare  also  been 
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[frequent  recourse  is  had,  when  any  critical  question 
arises,  in  the  determination  of  which  former  precedents 
may  give  light  or  assistance.  For  it  is  an  established 
rule,  to  abide  by  former  precedents,  where  the  same 
points  come  again  in  litigation;  because  the  scale  of 
justice  is  not  intended  to  waver  with  every  new  Judge's 
opinion,  he  being  sworn  to  determiae,  not  according  to 
his  own  private  judgment,  but  according  to  the  known 
laws  and  customs  of  the  land.  But  if  it  be  found 
that  any  former  decision  is  manifestly  absurd  or  unjust, 
the  Judges  will  subsequently  declare,  not  that  such  a 
sentence  was  bad  law,  but  that  it  was  not  law. 

For  the  decisions  of  the  Judges  are  not  only  preserved 
as  authentic  records  in  the  offices  of  the  courts,  but  are 
also  perpetuated  in  the  numerous  volumes  of  Reports 
which  furnish  the  lawyer's  hbrary.  These  Eeports  are 
histories  of  the  several  cases,  with  a  short  summary  of 
the  proceedings  (which  used  to  be  preserved  at  large 
in  the  record),  the  arguments  on  both  sides,  and  the 
reasons  the  Court  gave  for  its  judgments,  taken  down 
by  persons  of  skill  present  at  the  determination.  The 
Eeports  are  extant  in  a  regular  series  from  the  reign  of 
King  Edward  the  Second;  and  from  his  time  to  that 
of  Henry  the  Eighth  inclusive,  are  known,  for  some 
unexplained  reason  (z),  as  Year  Books  (a).  In  the  reign 
of  the  latter  monarch,  however,  this  series  was  closed; 
and  though  afterwards  King  James  the  First,  at  the 
instance  of  Lord, Bacon,  appointed  two  reporters  with  a 

transferred   the  whole    of  the  the     cases    were    respectively 

deeds,    books,    documents,  and  heard. 

papers  belonging  to  the  suitors         (a)  The   long   current  story 

in    the    Court    of    Chancery,  that  they    were  compiled  offl- 

which   were   formerly   in    the  cially,   at    the  expense  of  the 

custody     of    the    Masters    in  Crown,  may  now  be  regarded  as 

Chancery.  at  least  doubtful.      (See  Mait- 

(z)  Probably   because  in  the  land's  Introduction  to  Vol.  T.  of 

arrangement  they  are  grouped  the  Tear  Books  Series  (Selden 

according  to  the  years  in  which  Society  edition),  pp.  xi.-xv.) 
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[handsome  stipend  to  perform  the  same  duty,  that  insti- 
tution was  soon  neglected  (6) ;  and,  from  the  reign  of 
Henry  the  Eighth,  the  task  of  communicating  to  the 
pubhc  the  decisions  of  the  courts  has  been  left  to  private 
enterprise.  Some  of  the  most  valuable  of  the  older 
private  reports  are  those  by  Lord  Chief  Justice  Coke  (c), 
a  man  of  infinite  learning  in  his  profession,  though  not 
a  little  infected  with  the  pedantry  and  quaintness  of  the 
times  he  lived  in,  which  appear  strongly  in  all  his  works. 
However,  his  Eeports  are  so  highly  esteemed,  that  they 
are  generally  cited  without  the  author's  name,  e.g. 
'4Kep.  41b' W. 

Besides  the  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  are  paid  by  the 
students  of  the  common  law.  Such  are  Glanville  and 
Bracton,  Britton  and  Pleta,  Littleton  and  Fitzherbert, 
with  some  others  of  antient  date,  whose  treatises  are 
cited  as  authority.  One  of  the  last  of  these  methodical 
writers  in  point  of  time,  whose  works  are  of  any  in- 
trinsic authority  in  the  courts  of  justice,  and  do  not 
entirely  depend  on  the  strength  of  their  quotations 
from  older  authors,  is  the  learned  Judge  before  men- 
tioned.  Sir    Edward    Coke ;     who    hath    written    four 

(6)  In    James    the   Second's  (<^)  The   student    is    warned 

time,  an  order  was    issued  to  that  the  number  of  the  Report 

the  Stationers'  Company,  to  the  used  in  the  ordinary  quotation 

effect  that  all  books  concerning'  refers  to  the  Part  and  not  to  the 

the  common  laws  of  the  realm  volume;  two  Parts  being  usually, 

were  to  be  licensed  by  the  Lord  in  modem  editions,  bound  up 

Chancellor  or  the  judges,  or  one  in  one  volume.     Thus  '  4  Rep.' 

of  them.   (SeelLd.Raym.  537;  wiU  be  found  in  Vol  II.'    The 

Burr,   pref.)      But  the  judges  references   at  the    end  of   the 

afterwards  came  to  a  resolution  quotation  are  not  to  the  pages 

td  grant  licences  no  longer.  of    the    modern    editions,    but 

(c)  The  first  eleven  parts  only  to    the  folios   of    the   original 

were  published  in  Coke's  Ufe-  edition,  which  are  usually  given 

time,  at  various  dates  between  in   the    margins  of    the   later 

1600  and  1615,  the  twelfth  and  editions, 
thirteenth  being  posthumous. 
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[volumes  of  Institutes,  as  he  is  pleased  to  call  them, 
though  they  have  little  of  the  institutional  method  to 
warrant  such  a  title.  The  first  volume  is  a  very  exten- 
sive comment  upon  an  excellent  treatise  of  tenures, 
compiled  by  Judge  Littleton  in  the  reign  of  Edward  the 
Fourth  (c).  The  second  volume  is  a  comment  upon 
many  old  Acts  of  Parliament ;  the  third  is  a  treatise  of 
the  pleas  of  the  crown ;  and  the  fourth  an  account  of  the 
several  species  of  courts.  The  works  of  modern,  and 
especially  of  living  writers,  can  only  be  quoted  in  Court 
for  convenience  and  information ;  they  have  no  binding 
authority  (f). 

And  thus  much  for  the  first  ground  and  chief  corner- 
stone of  the  laws  of  England,  which  is  general  imme- 
morial custom,  or  common  law,  from  time  to  time 
declared  in  the  decisions  of  the  courts ;  which  decisions 
are  preserved  among  our  public  records,  explained  in 
our  reports,  and  digested  for  general  use  in  the  authori- 
tative writings  of  the  venerable  sages  of  the  law. 

II.  The  second  branch  of  the  unwritten  law  of 
England  consists  of  particular  (or  special)  customs 
affecting  only  the  inhabitants  of  particular  districts  (g) ; 
and  a  custom  of  this  kind  it  is  usual  to  designate  by  the 
word  'custom'  simply,  or  'custom  of  the  coimtry,'  to 
distinguish  it  from  the  common  law,  or  the  general 
customs  already  spoken  of. 

Such  is  the  custom  of  gavelkind  obtaining  in  Kent, 
and  some  other  parts  of  the  kingdom,  which  ordains, 
among  other  things,  that  not  the  eldest  son  only  of 
the  father  succeeds  to  his  inheritance,  but  all  the  sons 
alike  (h) ;   and   that   though  the  ancestor  be  attainted, 

(e)  It    is    usually    cited    as  (/)  Greenlandsv.Wilmshwr^t, 

'  Co.  Litt.'    The  later  volumes  (1913)  29  T.  L.  R.,  at  p.  687. 

are    quoted    as    '  2    Inst.,'    '  3  (gr)  Co.  Litt.  110  b.   See  ante, 

Inst.,'    and    '  4  Inst.,'    respec-  p.  18. 

tively.  (A)  Co.  Litt.  140  a. 
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[yet  the  heir  shall  succeed  to  his  estate,  without  any 
escheat  to  the  lord  (i).  Such  is  the  custom  that  pre- 
vails in  divers  antient  boroughs,  and  therefore  called 
horough-english,  that  the  youngest  son  shall  inherit  the 
estate,  in  preference  to  all  his  elder  brothers.  Such  also 
are  the  customs  of  particular  manors,  of  which  every  one 
has  more  or  less,  and  which  bind  all  the  copyhold  and 
customary  tenants  that  hold  of  the  said  manors.  Such, 
lastly,  are  many  particular  customs  within  the  City  of 
London,  with  regard  to  trade,  apprentices,  widows, 
orphans,  and  a  variety  of  other  matters.  All  these  are 
contrary  to  the  general  law,  and  are  good  only  by 
special  usage;  though  the  customs  have  been  also,  in 
some  cases,  confirmed  by  Act  of  Parliament  {k).  They 
are  of  special  importance  in  the  matter  of  the  interpre- 
tation of  contracts;  for  it  has  been  decided  that,  if 
nothing  to  the  contrary  appears  in  the  express  words  of 
the  parties,  they  may  by  implication,  in  appropriate 
cases,  be  deemed  to  be  included  in  the  contract,  or, 
which  is  much  the  same  thing,  to  qualify  its  express 
terms  {I). 

To  this  head  has  also  sometimes  been  referred  that 
branch  of  the  law  which  comprises  the  rules  relative  to 
bills  of  exchange,  partnerships,  and  other  mercantile 
matters,  which  body  of  rules  is  generally  denominated 
the  'custom  of  merchants,'  or  the  Law  Merchant.  As 
its  character,  however,  is  not  local,  nor  its  obligation 
confined  to  any  particular  district,  it  cannot  with  pro- 
priety be  considered  as  a  special  custom  in  the  technical 
sense  to  which  we  now  refer  (m) ;  and  it  is,  in  truth,  a 
part  of  the  general  law  of  England  (n),  distinguished 

(%)  The  doctrine  of  escheat  on  347. 

a  conviction  for  felony  is,  how-  (I)  Wigglesworth  v.  Ballison 

ever,  now  abolished  altogether.  (1779)  1  Dong.  201. 

(See  Torfeiture  Act,  1870,  s.  1.)  (m)  Co.  Litt.  115  b. 

(k)  See  City  of  London  Case  (n)  Edie  v.  East  India  Com- 

(1610)  8  Kep.  126 ;   The  King  pany  (1761)  2  Burr.  1226.    See 

V.   Bagshaw  (1634)    Cro.   Car.  also  Stone  v.  Bawlinson  (1745) 
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[specifically  or  by  a  separate  name,  only  because  it 
applies,  to  the  particular  subjects  in  question,  principles 
more  or  less  different  from  those  which  the  common  law 
ordinarily  recognises  in  other  matters  (o)].  The  usages 
of  particular  trades,  where  not  restrained  to  some 
particular  locality,  must  also  be  excluded,  and  for  the 
same  reason,  from  the  technical  name  of  'customs.' 
For,  if  there  be  any  such  usage  of  immemorial  observ- 
ance, authenticated  by  judicial  decisions,  it  will  form, 
according  to  our  definition,  part  of  the  general  law  of 
England;  while  if  there  be  any  sanctioned  by  Act  of 
Parliament,  it  will  constitute  part  of  the  statute  law. 
But  for  the  rest,  the  want  of  any  peculiar  locality 
determines  these  usages  to  be  no  customs;  and  they 
are  consequently  no  rules  of  law  at  all. 

[The  rules  relating  to  particular  or  special  customs 
regard  either  the  proof  of  their  existence,  their  validity, 
and  their  usual  method  of  allowance  when  proved.  And 
first,  we  will  consider  the  rules  of  proof. 

As  to  gavelkind  and  borough-english,  the  law  takes 
particular  notice  of  them ;  and  there  is  no  occasion  to 
prove  that  such  customs  actually  exist,  but  only  that 
the  lands  in  question  are  subject  thereto  (p).  These 
customs  are,  accordingly,  sometimes  spoken  of  as 
*  notorious.'  All  other  special  customs  must  be  ex- 
pressly pleaded,  and  their  existence  must  be  shown — 
not  merely  that  the  thing  in  dispute  is  within  the 
custom  alleged.  The  trial  in  both  cases  (to  show  the 
existence  of  the  custom,  as,  "that  in  the  manor  of 

Willes,  561  i  Goodwin  v.Bobarts  particular   instance,  apply  the 

(1875)  L.  Ep.  10  Exch.  346.  prestunption,  is  a  matter  of  diffi- 

(o)  Thelexmercatoria.ovlaw  oulty.    Tor  example,  it  is  pre- 

merchant,  is  mentioned  in  some  snmed  that  all  the  rules  of  gavel- 

of  our  earlier  statutes.    (See  27  kind  apply  to  lands  ia  Kent ; 

Edw.  3  (1353)  st.  2,  cc.  8,  1&,  but,  elsewhere,  the  presumption 

20.)  (apart  from  express  proof)  only 

(p)  Co.  Litt.  175.   The  extent  extends  to  the  rules  of  descent, 
to  which  the  Court  wiU,  in  a 


28  INTBODUCTION. 

[Dale  lands  shall  descend  only  to.  the  heirs  male,  and 
never  to  the  heirs  female " ;  and  also  to  show,  "  that 
the  lands  in  question  are  within  that  manor  ")  is  by  a 
jury  of  twelve  men,  and  not  by  the  Judges ;  unless  the 
same  special  custom  has  been  before  tried,  determined, 
and  recorded  in  the  same  court  (g).  But,  as  regards 
the  customs  of  London,  these,  so  far  as  they  continue, 
differ  from  all  others  in  point  of  proof.  For,  if  the 
existence  of  the  custom  be  brought  in  question,  it  shall 
not  be  tried  by  a  jury,  but  by  a  certificate  from  the  Lord 
Mayor  and  Aldermen  by  the  mouth  of  their  Kecorder  (7-) ; 
unless  indeed  it  be  such  a  custom  as  the  corporation 
is  itself  interested  in,  as  a  right  of  taking  toll.  For 
then  the  law  permits  them  not  to  certify  on  their  own 
behalf  (s). 

When  a  custom  is  actually  proved  to  exist,  the  next 
inquiry  is  into  the  legality  of  it ;  for  if  it  is  not  a  good 
custom,  it  ought  to  be  no  longer  used.  Mains  usus 
abolendus  est,  is  an  established  maxim  of  the  law  (t). 
To  make  a  special  custom  good,  the  following  are 
necessary  requisites : — 

1.  The  custom  must  have  been  used  so  long,  that  the 
memory  of  inan  runneth  not  to  the  contrary i\  Upon  this 
subject,  it  is  material  to  recollect,  that  the  time  of 
memory,  as  regards  the  validity  of  a  right,  or  (as  it  is 
sometimes  expressed)  the  time  of  'legal  memory,'  has 
received  a  peculiar  technical  limitation,  and  refers  to  so 
remote  a  date  as  the  commencement  of  the  reign  of 
King  Eichard  the  First  (w).  But  this  construction, 
which  appears  to  have  been  taken,  by  a  rather  strained 
inference,  from  the  wording  of  an  old  statute  {x),  is  more 
properly  applicable  to  claims  in  the  nature  of  prescnption, 

(g)  Doctor  and  Student,  1, 10.  Hob.  85. 

(r)  Appleton     v.     SlougUon  {t)  Litt.  s.  212 ;  4  Inst.  274 

(1635)  Cro.  Car.  516  ;  Westohy  (u)  Co.  Litt.  115  a. 

■  V.  1)02/(1853)  2  E.  &B.  605.  (as)  3   Edw.   1  (Stat.    West, 

(s)  Day    V.    Savadge    (1614)  I.)  0.  39. 
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or  individual  claims,  than  to  claims  founded  on  the 
alleged  existence  of  a  local  custom.  And,  even  with 
regard  to  the  former,  its  importance  has  been  very 
greatly  diminished  by  the  Prescription  Act  of  1832, 
which  wUl  hereafter  be  explained  (i/).  In  cases  of  claims 
really  founded  on  local  custom,  if  the  commencement  of 
the  alleged  usage  can  be  proved,  it  is  void  as  a  custom ; 
though,  in  the  absence  of  such  proof,  its  observance 
for  a  long  time,  and  as  far  back  as  the  evidence  reaches, 
will  amount  to  presumptive  proof  of  its  having  prevailed 
during  the  whole  period  of  legal  memory  («). 

[2.-  A  custom  must  also  have  been  continuous.  Any 
interruption  would  cause  a  temporary  ceasing;  revival 
would  give  it  a  new  beginning,  which  would  be  within 
the  time  of  legal  memory,  and  therefore  the  custom 
will  be  void.  But  this  must  be  understood  with  regard 
to  an  interruption  of  the  right;  for  a  temporary  in- 
terruption of  the  exercise  only  will  not  destroy  the 
custom  (a).  For  example,  if  the  inhabitants  of  a  parish 
have  a  customary  right  of  watering  their  cattle  at  a 
certain  pool,  the  custom  is  not  destroyed  though  they 
do  not  exercise  the  right  for  ten  years ;  it  only  becomes 
more  difficult  to  prove.  But  if  the  right  be  anyhow 
discontinued,  even  for  a  day,  the  custom  is  quite  at 
an  end. 

3.  A  custom  must  have  been  enjoyed  peaceably,  and 
not  subject  to  contention  and  dispute  (b).  For  as 
customs  owe  their  original  to  common  consent,  their 
being  immemorially  disputed,  either  at  law  or  otherwise, 
is  a  proof  that  such  consent  was  wanting. 

4.  A  custom  must  be  reasonable;  or  rather,  taken 
negatively,   it  must   not  be   unreasonable  (c).      Which 

(y)  See^os<,bk.ii.pt.  i.  ch.  xi,  (c)  Wilhes      v.      Broadbent 

pp.  296-299.  (1744)  1  Wils.  63 ;  Marquis  of 

(z)  B.  V.  Joliffe  (1823)  2  B.  &  Scdishury  v.   Gladstone  (1861) 

C.  54  9  H.  L.  C.  692 ;  Sail  v.  Notting- 

(a)  Co.  Litt.  114.  liam  (1875)  1  Ex.  D,  1, 

(6)  Ihid. 
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[is  not  always;  as  Sir  Edward  Coke  says,  to  be  under- 
.stood  of  every  unlearned  man's  reason,  but  of  artificial 
and  legal  reason,  warranted  by  authority  of  law  (d). 
Upon  which  account  a  custom  may  be  good,  though 
the  particular  reason  of  it  cannot  be  assigned;  for  it 
sufficeth,  if  no  good  legal  reason  can  be  assigned  against 
it.  Thus,  a  custom  in  a  parish  that  no  man  shall  put 
his  beasts  into  the  common  till  the  third  of  October, 
would  be  good;  and  yet  it  would  be  hard  to  show  the 
reason  why  that  day  in  particular  is  fixed  upon.  But 
a  custom,  that  no  cattle  shall  be  put  in  till  the  lord  of 
the  manor  has  first  put  in  his,  is  unreasonable,  and 
therefore  bad ;  for  peradventure  the  lord  will  never  put 
in  his,  and  then  the  tenants  will  lose  all  their  profits  (e).] 
And  a  custom  which  involves  cruelty  will  be  bad  (ee). 

[5.  A  custom  ought  to  be  certain  (/).  A  custom  that 
lands  shall  descend  to  the  most  worthy  of  the  owner's 
blood,  is  void  ;  for  how  shall  this  worth  be  determined  ? 
But  a  custom  to  descend  to  the  next  male  of  the  blood, 
exclusive  of  females,  is  certain,  and  therefore  good. 
A  custom  to  pay  twopence  an  acre  in  lieu  of  tithes,  is 
good;  but  to  pay  sometimes  twopence,  and  sometimes 
threepence,  as  the  occupier  of  the  land  pleases,  is  bad 
for  its  uncertainty.  Yet  a  custom  to  pay  a  year's 
improved  value  for  a  fine  on  a  copyhold  estate,  is  good ; 
though  the  value  is  a  thing  uncertain.  For  the  value 
may  at  any  time  be  ascertained ;  and,  id  certim,  est  quod 
certum  reddi  potest. 

6.  Customs,  though  established  by  consent,  must 
(when  established)  be  compulsory;  and  not  left  to  the 
option  of  every  man,  whether  he  will  use  them  or  no. 
Therefore  a  custom,  that  all  the  inhabitants  shall  be 
rated  towards  the  maintenance  of  a  bridge,  will  be  good ; 

((Z)  Co.  Litt.  62  a.  waite  (1913)  30  T.  L.  E.  107. 
(e)  Co.  Cop.  33.  (/)  Selby  v.  Bohimon  (1788) 

(ee)  Fm-d  v.  Wiley  (1889)  23  2  T.  E.  758. 
Q.  B.  D.  203 ;  Waters  v.  Braith- 
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[but  a  custom,  that  every  man  is  to  contribute  thereto  at 
his  own  pleasure,  is  idle  and  absurd,  and  indeed  na 
custom  at  all. 

7.  Lastly,  customs  must  also  be  consistent  with  each 
other;  one  custom  cannot  be  set  up  in  opposition  to 
another  {g).  For  if  both  are  really  customs,  then  both 
are  of  equal  antiquity,  and  both  estabUshed  by  mutual 
consent;  which  to  say  of  contradictory  customs  is 
absurd.]  Therefore,  if  a  man  should  allege,  and  prove, 
that  as  a  fisherman  he  is  entitled,  by  the  custom  of  a 
certain  place,  to  dry  his  nets  upon  another's  land 
(which,  in  favour  of  fishing  and  navigation,  is  a  reason- 
able usage),  the  latter  could  not  claim,  in  opposition  to 
this,  a  right  by  i  custom  to  remove  the  nets  when  so 
placed.  For  these  two  contradictory  customs  cannot 
both  be  good,  nor  both  stand  together  (/i).  But  one 
custom  may  be  subordinate  to,  and  therefore  controlled 
by,  another  custom ;  in  which  case  both  the  customs 
may  well  stand  together.  And,  where  it  is  possible  to 
do  so,  customs  that  are  apparently  in  conflict  must  be 
read  so  as  to  stand  consistently  together  (i). 

Next,  as  to  the  allowance  of  special  customs.  No 
custom  can,  of  course,  prevail  against  the  express 
provisions  of  an  Act  of  Parliament.  But,  apart  from 
this  restriction,  a  custom,  being  in  derogation  of  the 
general  law,  must  be  construed  strictly  (j).  Thus,  by 
the  custom  of  gavelkind,  an  infant  of  fifteen  years  may, 
by  one  species  of  conveyance  (called  a  feoffment),  convey 
away  his  lands  in  fee  simple.  But  that  does  not  em- 
power him  to  use  any  other  conveyance ;  for  the  custom 
must  be  strictly  pursued.  And  yet,  if  there  be  a  custom 
that  a  man  may  convey  his  copyhold  in  fee  simple,  this 
will  enable  him  to  convey  for  life,  or  any  other  estate ; 

(g)  Aldred's    Case    (1610)    9  (i)  Bateson   v.  Green  (1793) 

Rep.  58  b. ;  ParUn  v.  Badcliffe  5  T.  R.  411. 

(1798)  1  Bos.  &  P.  282.  (j)  Arthur      v.      Bokenham 

(h)  1  RoU.  Abr.  560;  HicTe-  (1708)  11  Mod.  161;   Denn  t, 

man  v.  Thome  (1676)  2  Mod.  104  Spray  (1786)  1  T.  R.  466. 
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[for  the  less  is  implied  in  the  greater.  And  though 
eustoms  must  be  strictly,  yet  they  need  not  in  every 
case  be  literally,  construed  (/c).  And  thus  much  for  the 
second  part  of  the  leges  non  scriptas,  or  those  particular 
customs  which  affect  particular  persons  or  districts  only. 

III.  The  third  branch  of  them  are  those  peculiar 
laws,  which  by  custom  are  adopted  and  used  only  in 
certain  peculiar  courts  and  jurisdictions.  And  by  these 
I  understand  the  civil  and  canon  laws. 

It  may  seem  a  little  improper,  at  first  view,  to  rank 
these  laws  under  the  head  of  leges  non  scriptas,  or  un- 
written laws,  seeing  that  they  are  set  forth  by  authority 
in  their  Pandects,  their  Codes,  and  their  Institutes;  in 
their  Decrees,  Decretals,  and  treatises.  But  we  do  this, 
after  the  example  of  Sir  Matthew  Hale,  because  it  is  most 
plain,  that  it  is  not  on  account  of  being  a  written  law, 
that  either  the  civil  law,  or  the  canon  law,  has  any 
obligations  within  this  kingdom.  Such  authority  as 
they  have  is  derived  from  their  immemorial  acceptance 
and  usage  in  some  particular  cases,  and  some  particular 
courts;  though  in  rare  instances  this  adoption  has 
been  expressly  recognised  by  Act  of  Parliament.  They 
are,  therefore,  properly  part  of  the  leges  non  sciiptas,  or 
customary  law. 

By  the '  civil '  law,  absolutely  taken,  is  generally  under- 
stood the  civil  or  municipal  law  of  the  Koman  empire,  as 
comprised  in  the  Institutes,  the  Code,  and  the  Digest 
(or  Pandects)  of  the  Emperor  Justinian,  and  the  Novel 
Constitutions  of  himself  and  of  some  of  his  successors  (I). 

(k)  Co.  Cop.  33.  (an<ejp.l2),BlaokstonefeUback 

(I)  It  is  to  this  appropriation  on   the   term  '  mtmicipal   law,' 

hy  Eoman    Law  of    the  term  which  is  by  no  means  free  from 

'  civil,'  which  is  equally  applio-  ambiguity.     The  term  *  civil ' 

able  to  the  national  law  of  any  is  also  used  to  distinguish  law 

'  state,  that  we   owe   much    of  and  procedure  designed  to  be 

the  difficulty  of  finding  an  ap-  enforced    or    adopted    by    the 

propriate  name  for  such   laws  private   citizen,  from  law  and 

generally.     As   we  have   seen  prooedm-e  concerned  with   the 


SECT.  III.]  OF    THE    LAWS    OP    ENGLAND.  33 

[And  of  this  body  of  law,  the  following  is  a  short  and 
general  account. 

The  Eoman  law,  founded,  first  upon  the  regal  consti- 
tutions of  the  antient  Kings,  next  upon  the  Twelve 
Tables  of  the  decemviri,  then  upon  the  laws  or  statutes 
enacted  by  the  senate  or  people,  the  edicts  of  the  prastor, 
and  the  responsa  prudentum,  or  opinions  of  learned 
lawyers,  and  lastly  upon  the  imperial  decrees,  or 
constitutions  of  successive  Emperors,  had  grown  so 
greatly  in  bulk,  that  they  were  almost  impossible  either 
to  master  or  to  harmonise.  This  evil  was  in  part 
remedied  by  the  private  collections  of  Papirius,  Gregorius, 
and  Hermogenian  ;  and  then  by  the  Emperor  Theodosius 
the  younger,  by  whose  orders  there  was  compiled,  in 
438.  A.D.,  a  Code,  or  methodical  collection  of  aU  the 
imperial  constitutions  then  in  force.  The  Theodosian 
Code  was  the  only  book  of  civil  law  received  as  authentic 
in  the  western  part  of  Europe  for  many  centuries  after  its 
compilation  (m).  For  Justinian  commanded  only  in  the 
eastern  portion  of  the  empire ;  and  it  was  under  his 
auspices  that  the  now  accepted  body  of  civil  law  was 
compiled,  by  Tribonian  and  other  lawyers,  and  published 
about  the  year  533  ad. 

This  consists  of  (1)  the  Institutes,  which  contain  the 
elements  or  first  principles  of  the  Roman  law,  in  four 
books  (n) ;  (2)  the  Digest,  or  Pandects,  in  fifty  books, 
containing  the  opinions  and  writings  of  eminent  lawyers, 
digested  in  a  systematical  method ;  (3)  the  New  Code,  or 

prosecution  of  offences  by  the  been  recognised  by  the  E>oman 

state,  which  is  called  '  criminal.'  Church,  much  earlier. 
Unfortunately,    English    legal  (n)  The  Institutes  of  Justinian 

language  is  ftill  of    such  am-  are  chiefly  founded  on  those  of 

biguities.  Gains,  and   on  the  fragments 

(m)  This  is  at  least  true   of  of  Ulpian.     The  manuscript  of 

the    western    part    of    Europe  Gains  was  discovered  accident- 

generally,  where  the  legislation  ally  by  Niebuhr,  in  the   year 

of  Justinian  was  not  recognised  1816,  while  at  work  in  a  library 

tiU  the  twelfth  century.    But  at  Verona, 
Justinian's  Code  seems  to  have 

S.C.— VOL.    I.  D 
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[collection  of  imperial  constitutions,  in  twelve  books,  the 
lapse  of  a  whole  century  having  rendered  the  former 
Code  of  Theodosius  imperfect  (o ) ;  (4)  the  Novels,  or 
new  constitutions,  posterior  in  time  to  the  other  books, 
and  amounting  to  a  supplement  to  the  Code.  These 
form  the  body  of  Roman  Law,  or  the  corpus  jwis 
civilis. 

The  canon  law  is  a  body  of  ecclesiastical  law,  relative 
to  matters  over  which  the  Church  assumes,  or  formerly 
assumed,  jurisdiction  {p).  It  is  compiled  from  the 
opinions  of  the  antient  Fathers,  the  decrees  of  General 
Councils,  and  the  decretal  epistles  and  bulls  of  the  Holy 
See.  All  which  lay  in  the  same  disorder  and  confusion 
as  the  civil  law,  till,  about  the  year  1140,  Gratian,  an 
Italian  monk,  in  imitation  of  Justinian's  Pandects, 
reduced  the  ecclesiastical  constitutions  also  into  some 
method,  in  three  Books  which  he  entitled  Concordia 
Discordantium  Canonum,  but  which  are  generally  known 
by  the  name  of  Decretum  Gratiani.  They  embodied  the 
papal  constitutions  down  to  the  time  of  Pope  Alexander 
the  Third.  The  subsequent  decrees,  down  to  the 
pontificate  of  Gregory  the  Ninth,  were  published  under 
the  auspices  of  that  pope,  in  or  about  the  year  1234,  in 
five  books,  entitled  Decretalia  Gregoni  Noni.  A  sixth 
book,  called  Sextus  Decretalium,-a.nd  known  popularly  as 
'  The  Sext,'  was  added  by  Boniface  the  Eighth,  in  or  about 
the  year  1298.  The  Clementine  constitutions,  or  decrees 
of  Clement  the  Fifth,  were  in  like  manner  authenticated 
in  1317  by  his  successor  John  the  Twenty-second,  who 

(o)  It    is    called    the    'New  (p)  A  brief  account  of  this 

Code,'  not  in  reference  to  the  system,    and    its    position    in 

Theodosian  Code,  but  to  a  code  England,  will   be   found  in  a 

which     was     promulgated     by  recently  published  work  by  the 

Justinian  in  the  year  529  a.d.,  late  Professor  Maitland,  Boman 

and  suppressed  by  him  on  publi-  Canon  Law  in  the  Church  of 

cation  of-  the  New  Code,  in  534  England.    (Methuen.) 

A.D. 
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[also  published  twenty  constitutions  of,  his  own,  called 
the  Extravagantes  Joannis ;  all  which  in  some  measure 
answer  to  the  Novels  of  the  civil  law.  To  these  have 
been  since  added  some  decrees  of  later  popes,  in  five 
books,  called  Extravagantes  Communes;  and  all  these 
together,  Gratian's  Decree,  Gregory's  Decretals,  the 
Sixth  Decretal  (or  '  Sext '),  the  Clementine  constitutions 
(or  'Clementines'),  and  the  Extravagants  of  John  and 
his  successors,  form  the  corpus  juris  canonici,  or  body  of 
the  Eoman  canon  law. 

Besides  these  pontifical  collections  which,  until  the 
Eeformation,  were  received  as  authentic  in  this  island, 
there  is  also  a  kind  of  national  canon  law,  composed  of 
legatine  and  provincial  constitutions,  and  adapted  only 
to  the  exigencies  of  our  own  Church  and  kingdom.  The 
legatine  constitutions  were  enacted  in  national  synods 
held  under  the  Cardinals  Otho  and  Othobon,  legates  of 
Gregory  the  Ninth  and  Clement  the  Fourth,  in  the 
reign  of  Henry  the  Third,  about  the  years  1220  and  1268. 
The  provincial  constitutions  are  principally  the  decrees 
of  provincial  synods,  held  under  divers  archbishops  of 
Canterbury,  from  Stephen  Langton  in  the  reign  of 
Henry  the  Third,  to  Henry  Chichele  in  the  reign  of 
Henry  the  Fifth.  They  were  adopted  also  by  the 
province  of  York  in  the  reign  of  Henry  the  Sixth  (q). 

Immediately  prior  to  the  reformation  of  religion,  viz., 
in  the  year  1533,  it  was  provided  by  the  Act  for  the 
Submission  of  the  Clergy,  which  was  revived  in  the  year 
1558  by  the  Act  of  Supremacy,  that  a  review  should  be 
had  of  the  canon  law,  and  that,  till  such  review  should 
be  made,  all  canons,  constitutions,  ordinances,  and 
synodals  provincial,  then  already  made,  and  which  were 
not  repugnant  to  the  laws,  statutes,  and  customs  of  the 
realm,  or  to  the  hurt  of  the  King's  prerogative,  should 
still  be  used  and  executed.    And,  as  no  such  review  has 

(q)  Lyndwode's  Provincidle  is  the  chief  work  of  authority  on 
the  provincial  constitutions. 

D  2 
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[yet  been  perfected,  upon  this  enactment  now  depends 
the  authority  of  the  old  canon  law  in  England. 

As  for  the  canons  enacted  under  James  I.,  in  1603, 
and  at  subsequent  times,  in  pursuance  of  the  authority 
contained  in  the  Act  for  the  Submission  of  the  Clergy, 
they  are,  doubtless,  binding  on  the  clergy.  But,  inas- 
much as  they  have  never  been  confirmed  in  Parliament, 
they  have  been  held,  upon  the  principles  of  law  and  the 
constitution,  not  to  bind  the  laity  (r). 

Postponing,  until  we  come  to  deal  with  the  jurisdiction 
of  courts,  the  enumeration  of  the  tribunals,  and  the 
cases,  in  which  the  civil  and  canon  laws  prevail  (?t),  we 
may  here  remark  a  few  particulars  relative  to  them  all, 
which  may  serve  to  inculcate  more  strongly  the  doctrine 
laid  down  concerning  them. 

1.  And  first,  the  King's  superior  courts  have  the 
superintendence  of  all  the  tribunals  in  which  these  laws 
are  applied ;  to  keep  them  within  their  jurisdictions,  to 
determine  wherein  they  exceed  them,  to  restrain  and 
prohibit  such  excess,  and  (in  case  of  contumacy)  to 
punish  the  officer  who  executes  the  sentence  so  declared 
to  be  illegal. 

2.  The  King's  superior  Judges  have  reserved  to  them- 
selves the  exposition  of  all  such  Acts  of  Parliament  as 
concern  either  the  extent  of  these  courts,  or  the  matters 
depending  before  them.  And,  therefore,  if  these  courts 
either  refuse  to  allow  these  Acts  of  Parliament,  or  will 
expound  them  in  any  other  sense  than  what  the  King's 
Judges  put  upon  them,  the  latter  will  grant  prohibitions 
to  restrain  and  control  them. 

3.  An  appeal  lies  from  these  courts,  in  the  last  resort, 
to  the  King  in  Council,  i.e.,  to  the  Judicial  Committee 
of  the  Privy  Council ;  which  proves  that  the  jurisdic- 
tion exercised  in  them  is  now,  at  any  rate,  subordinate 
to  the  Crown  of  England,  acting  in  its  judicial  capacity. 

(r)  Middleton  v.  Crofts  (1736),  2  Atk.  650. 
(rr)  See  post,  bk.  v.  ch.  xviii. 
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[And  from  these  three  strong  marks  of  inferiority  it 
appears  beyond  doubt,  that  the  civil  and  canon  laws  are 
not  a  distinct,  independent  species  of  laws,  but  a  branch 
of  the  customary  or  unwritten  laws  of  England. 

Let  us  next  proceed  to  the  leges  scriptse,  or  written 
laws  of  the  kingdom,  which  are  the  statutes  of  the  realm, 
made  by  the  King's  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  parliament  assembled.  The  oldest  of  these  now  extant, 
according  to  our  accepted  statute  books,  is  the  famous 
Magna  Carta  of  King  John,  as  confirmed  in  parliament 
(9  Hen.  3)  («).  And  we  propose  to  consider  first,  the 
different  kinds  of  statutes,  and  second,  the  rules  applic- 
able to  their  construction  (t). 


(«)  A.D.  1225.  The  statutes 
from  Magna  Carta  down  to  the 
end  of  Edw,  2 — including  also 
some  which  (because  it  is  doubt- 
ful whether  they  shoi^ld  be  as- 
signed to  the  reign  of  Hen.  3, 
of  Edw.  1,  or  of  Edw.  2)  are 
termed  incerti  temporis — com- 
pose what  have  been  called  the 
Vetera  Siatuta ;  the  statutes 
from  the  beginning  of  the  reign 
of  Edw.  3  are  called  the  Nova 
Siatuta.  The  origin  of  the 
distinction  is  probably  to  be 
found  in  the  fact,  that  the 
earliest  printed  editions  of  the 
statutes  did  not  include  those 
prior  to  Edw.  3. 

(t)  The  methods  of  citing 
Acts  of  Parliament  have  been 
various,  the  antient  ones  being 
sometimes  called  after  the  name 
of  the  place  where  the  Parlia- 
ment was  held  that  made  them 
(e.g.,  the  Statutes  of  Merton, 
of  Westminster,  of  Gloucester), 


sometimes  after  their  subject- 
matter  {e.g.,  the  Statute  of  the 
Staple),  sometimes  by  their 
initial  words  (e.g.,  the  Statute 
of  Quia  Emptores).  But  the 
most  usual  method  has  long  been 
to  cite  them  by  the  year  of  the 
reigning  monarch  and  the 
chapter,  as,  9  Geo.  2,  c.  4 ;  aU 
the  Acts  of  one  session  of  parlia- 
ment taken  together  making 
nominally  but  one  statute.  It 
is  now,  however,  usual  to  insert 
in  each  Act  a  name  referring  to 
its  subject-matter  and  date,  by 
which  it  may  be  cited,  e.g. 
'  The  PubUc  Health  Act,  1875.' 
This  convenient  method  of  cita- 
tion has  been  recognised  and 
extensively  adopted  by  the 
Short  Titles  Act,  1896  (59  &  60 
Vict.  c.  14),  repealing  (but  re- 
enacting  with  certain  amend- 
ments) the  Short  Titles  Act, 
1892  (55  &  56  Vict.  c.  10). 
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[First,  as  to  their  several  kinds.  Statutes  are  either 
public  or  private  (u).  Thus,  the  statute  of  1571  (18  EUz. 
c.  10),  which  prohibits  the  master  and  fellows  of  a  college, 
the  dean  and  chapter  of  a  cathedral,  or  any  other  person 
having  a  spiritual  living,  from  making  leases  for  longer 
terms  than  twenty-one  years  or  three  lives,  is  a  public 
Act;  being  a  rule  prescribed  to  spiritual  persons  in 
general.  But  an  Act  to  enable  the  Bishop  of  Chester  to 
make  a  lease  to  A.  B.  for  sixty  years,  concerns  only  the 
parties  and  the  bishop's  successors,  and  is  therefore  a 
private  Act.]  Again,  of  private  Acts,  some  are  local,  as 
affecting  particular  places  only ;  others  personal,  as 
confined  to  particular  persons.  Of  the  first  kind,  an 
Inclosure  Act  is  an  example ;  of  the  second,  an  Act  for  a 
change  of  name.  Formerly,  the  distinction  between 
public  and  private  statutes  was  very  important ;  for  the 
courts  were  bound  to  take  judicial!  notice  of  the  former, 
though  not  of  the  latter.  But  now,  by  the  Interpretation 
Act,  1889  (v),  repealing  (but  re-enacting)  the  like  provision 
contained  in  Lord  Brougham's  Act  of  1850  (a;),  every 
statute  made  after  the  year  1850  is  to  be  taken  to  be 
public,  and  judicially  noticed  as  such,  unless  the  contrary 
is  expressly  provided  by  the  Act. 

Statutes  are  also  sometimes  described  as  decla/ratory,  or 
remedial,  according  to  the  different  nature  of  their  objects 
or  provisions.  Declaratory  statutes  are  where,  the  old 
custom  of  the  kingdom  being  almost  fallen  into  disuse, 
or  become  disputable,  the  Parliament  has  thought  proper, 
in  perpetuum  rei  testiynonium,  and  for  avoiding  all  doubts 
and  difficulties,  to  declare  what  the  common  law  is  and 
ever  hath  been.  Thus,  the  Statute  of  Treasons,  passed 
in  the  year  1352,  did  not  profess  to  make  any  new  species 
of  treasons,  but  only,  for  the  benefit  of  the  subject, 
declared  and  enumerated  those  several  kinds  of  offences 
which  before  were  treason  at  the  common  law.   Remedial 

(w).As  to  tMs  distinction,  see         (v)  S.  9. 
Ilbert,  Legislative  Methods  and         {x)  13  &  14  Viot.  c.  21. 
Forms,  pp.  48-50. 
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[statutes  are  such  as  supply  some  defect  in  the  existing 
law,  or  redress  some  abuse  with  which  it  is  attended ;] 
e.g.,  the  Dower  Act  of  1833,  which  introduced  various 
improvements  in  the  law  relating  to  dower.  This  class 
of  remedial  statutes  again  subdivides  into  two  minor 
classes ;  for,  of  remedial  statutes,  some  are  enabling  or 
enlarging,  others  restraining  or  disabling,  i.e.  some  are 
made  with  the  primary  object  of  conferring  increased 
powers  or  benefits,  others  for  the  primary  purpose  of 
prohibiting  acts  which  have  hitherto  been  lawful,  or,  at 
least,  not  punishable.  Thus,  the  Settled  Land  Act,  1882, 
is  an  enabhng  Act ;  for  it  is  almost  wholly  occupied  in 
conferring  on  limited  owners  powers  which  they  did  not 
previously  enjoy.  But  the  Benefices  Act,  1898,  which 
places  stringent  restrictions  on  the  exercise  of  private 
ecclesiastical  patronage,  is,  undoubtedly,  a  restraining 
Act. 

[Second,  the  rules  applicable  to  the  construction  of 
statutes  are  principally  those  which  follow  : — 

1.  A  statute  operates  from  the  time  when  it  receives 
the  royal  assent ;  unless  some  other  time  be  fixed  by  the 
Act  itself  for  the  purpose.  The  rule  on  this  subject  was 
formerly  different;  for,  by  the  old  law,  every  Act  of 
Parliament,  which  had  no  provision  to  the  contrary,  was 
considered  as  having  been  in  force  retrospectively  from 
the  first  day  of  the  session  iij  which  it  was  passed,  though 
in  fact  it  might  not  have  received  the  royal  assent,  or 
even  been  introduced  into  Parliament,  until  long  after 
that  day  (j/).  This  strange  principle,  however,  though 
rigidly  observed  for  centuries,  no  longer  prevails ;  it 
having  been  expressly  provided  by  the  Acts  of  Parliament 
(Commencement)  Act,  1793,  that,  where  no  other  period 
for  commencement  is  provided  by  the  statute  itseK,  every 
statute  shall  be  considered  as  commencing  from  the  date 
indorsed  upon  it  as  the  date  of  its  receiving  the  royal 

(i/)  Latless  v.  Rohms  (1792)  4  T.  R.  660. 


40  INTRODUCTION. 

assent.  It  is  now  common,  in  the  case  of  important 
Acts,  for  Parliament  itself  to  fix,  in  the  Act  itself,  a  future 
date  for  the  commencement  of  its  operation.  And,  when 
this  is  the  case,  the  Act  is  deemed  to  commence  immedi- 
ately after  the  expiration  of  the  day  previous  to  that 
fixed  by  the  measure  (z). 

[2.  There  are  three  points  to  be  considered  in  the 
construction  of  all  remedial  statutes — the  old  law,  the 
mischief,  and  the  remedy ;  that  is,  how  the  common 
law  stood  at  the  making  of  the  Act,  what  the  naischief 
was  for  which  the  older  law  did  not  provide,  and  what 
remedy  the  Parliament  hath  provided  to  cure  this 
mischief  (a).  For  example,  before  the  passing  of  the 
statute  of  1571,  previously  referred  to,  that  is  to  say,  by 
the  common  law,  ecclesiastical  corporations  might  have 
granted  as  long  leases  as  they  thought  proper ;  and  the 
mischief  was  that  they  granted  long  and  unreasonable 
leases,  to  the  impoverishment  of  their  successors.  The 
remedy  applied  by  that  statute  was,  to  make  void  all 
leases  by  ecclesiastical  bodies  for  longer  terms  than  three 
lives,  or  twenty-one  years.  Now,  in  the  construction  of 
this  statute,  it  was  held  that  leases,  though  for  a  longer 
term,  if  made  by  a  bishop,  were  not  void  during  the 
life  of  the  bishop.  Because  the  Act  was  made  for  the 
benefit  and  protection  of  the  successor ;  and  the  mis- 
chief was  sufficiently  suppressed  by  vacating  them 
after  the  determination  of  the  interest  of  the  existing 
incumbent  (&). 

3.  A  statute  which  treats  of  specific  classes  of  persons 
or  things,  cannot,  merely  by  reason  of  the  existence  of 
general  words,  be  extended  to  totally  different  classes 
of  subjects;  and,  especially,  it  cannot  be  extended  to 
persons  of  a  superior  rank.  Thus,  a  statute  which  deals 
with  "  deans,  prebendaries,  parsons,  vicars  and  others 

(sj)  Interpretation  Act,  1889,      Eep.  7  b. ;  2  Inst.  110. 
s.  36.  (6)  Lincoln       College      Case 

(a)  Heydon's    Case  (1584)  3      (1595)  3  Rep.  53. 
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[having  spiritual  promotion"   cannot    be   extended,  by 
force  of  these  last  words,  to  bishops. 

4.  This  last  rule,  however,  which  is  popularly  known 
as  the  '  yusdem  gcnens  rule,'  is  confined  in  its  operation 
to  statutes  and  provisions  of  a  penal  nature,  i.e.  to 
such  as  impose  actual  punishments  upon  individuals. 
These  are,  in  favour  of  leniency,  to  be  construed  strictly. 
But  statutes,  having  for  their  object  the  cure  of  specific 
abuses,  especially  the  prevention  of  frauds,  are  to  be 
construed  liberally,  for  the  achievement  of  that  object. 
Upon  this  footing  the  well-known  statute  (13  Eliz.  c.  5), 
against  fraudulent  conveyances  made  to  defraud  creditors 
and  otliers,  was  held  to  extend  by  the  general  words  to  a 
gift  made  to  defraud  the  Queen  of  a  forfeiture  (c)].  And 
this  more  liberal  construction  applies,  not  only  to 
remedial  statutes  properly  so  called,  but  also  to  those  of 
a  mixed  kind,  which  contain  both  remedial  and  penal 
provisions ;  of  which  the  statute  just  referred  to  is,  indeed, 
an  example  (d). 

5.  In  the  construction  of  a  statute,  all  other  such 
statutes  ought  to  be  taken  into  consideration  as  have 
been  made  in  pati  materid.  And  this  rule  applies, 
whether  the  prior  Acts  are  referred  to  in  the  statute  on 
which  the  question  arises,  or  not ;  for  they  are  considered 
as  all  forming  one  continued  enactment  (e).  Moreover, 
one  part  of  a  statute  must  be  so  construed  by  another, 
that  the  whole  may  (if  possible)  stand ;  ut  res  magis 
valeat  quam  pereat.'\  Thus,  the  enacting,  or  operative 
part  of  an  Act,  will  be  interpreted  with  reference  to  the 
preamble  and  the  recitals.  But  a  general  provision  in  one 
Act  will  not  be  treated  as  repealing  the  specific  restric- 
tions contained  in  another ;  unless  it  expressly  repeals 
them  (/).     And,  as  regards  private  Acts  of  Parliament, 

(c)  Tvryne's  Case  (1601)  3  (e)  Jones  v.  Smart  (1785)  1 
Rep.  82.  T.  R.  53. 

(d)  Plattv.  Sheriffs  of  London  (/)  Thm-pe  v.  Adams  (1871) 
(1550)  Plowd.  36  ;  Bones  v.  L.  R.  6  C.  P.  125  ;  Clements  v. 
Booth  (1778)  2  W.  Bl.  1226.  Ward  (1887)   35   Ch.   D.  589  ; 


42  INTKODUCTION. 

although  the  private  Act  is  obtained  by  an  individual 
or  individuals  for  his  or  their  own  individual  advantage, 
while  a  public  Act  is  obtained  by  the  pubUc,  and  pre- 
sumably therefore  for  the  public  advantage ;  yet, 
although  there  may  be  some  difference  as  regards  the 
rules  for  their  construction,  once  that  construction  is 
arrived  at,  the  consequences  are  precisely  the  same  in 
the  case  of  each  (</).  Upon  the  same  principles  of 
construction  as  those  which  prevail  in  the  case  of  public 
statutes,  the  title  of  the  Act,  and  the  recitals  contained  in 
it  (li),  and  the  sub-headings  under  which  the  sections  are 
sometimes  grouped  together  (i),  may  be  fairly  considered 
in  arriving  at  the  true  construction  of  the  Act ;  but  the 
marginal  notes  are  no  part  of  the  Act  (k). 

6.  Where  the  provision  of  the  statute  is  general, 
everything  necessary  to  make  that  provision  effectual 
is  supplied  by  the  common  law.  And  therefore,  when 
anything  is  commanded  or  prohibited  by  an  Act  of 
Parliament,  and  no  other  remedy  for  the  breach  is  thereby 
expressly  given,  any  party  who  sustains  a  special  injury 
from  the  breach  is  entitled  to  bring  his  action  for  relief, 
if  it  appears  to  be  the  intention  of  the  Act  to  give  a 
private  remedy  (I) .    And  if  the  matter  be  of  public  concern, 

Ashton-under-Lyne      Corp.     v.  Ch,D.513.  Thislastpointisnow 

Pugh  [1898]  1  Q.  B.  45.  a  little  doubtful,  in  view  of  the 

{g)  Altrincham      Union      v.  modern  practice  of  printing  the 

Cheshire      Lines       Committee  marginal  notes  on  the  Parlia- 

(1885)  15  Q.  B.  D.  597.  ment  E,oU. 

Qi)  FielMng  v.  Morley  Cor-  (I)  The  more  unqualified  state- 

poration  [1899]  1  Ch.  1 ;  A.-G.  ment  of  this  rule,  contained  in 

V.  Margate  Pier  Co.  [1900]  1  Ch.  the  early  editions  of  the  work, 

749.  must  be  regarded  as  having  now 

(i)  Hamtmersmith    Bail.   Co.  been  seriously  infringed  by  re- 

V.  Brand  (1869)  L.  E.  4"  H.  L.  cent  decisions.     (See  Cowley  v. 

203  ;    Union  Steamship   Co.  v.  NewmarJcet  Local  Board  [1892] 

Melbowme      Harbour       Trust  A.  C.  345  ;  Clegg  v.  Earby  Gas 

(1884)  L.  K.  9  App.  Ca.  365.  Co:  [1896]  1  Q.  B.  592 ;.  Davis 

(fc)  A.-G.  V.   G.  E.  Ry.   Co.  v.  Mayor  of  Bromley  [1908]  1 

(1879)    11    Ch.    D.    460-465 ;  K.  B.  170.) 
Sutton    V.    Sutton    (1882)    22 
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the  offender  shall  besides  be  considered  as  guilty  of  a 
misdemeanour,  and  liable  to  indictment  accordingly  (m). 
The  law  in  this  ease  will  be  the  same,  even  though  the 
statute,  after  the  prohibition,  proceeds  by  a  separate 
clause  to  annex  a  particular  pecuniary  penalty  to  the 
offence  if  committed;  for  that  will  not  take  away  the 
other  remedies  (n).  But  where  a  statute  merely  inflicts 
a  pecuniary  penalty  for  any  act  not  previously  unlawful, 
and  contains  no  direct  prohibitory  clause,  the  only 
remedy  is  to  proceed  for  the  penalty  (o). 

[7.  A  subsequent  statute  may  repeal  a  prior  one,  not 
only  by  express  provision  to  that  effect,  but  by  necessary 
implication.  And  every  statute  is  a  repeal  by  implication 
of  a  preceding  statute,  so  far  as  it  is  contrary  thereto ; 
for  leges  posteriores  priores  ahrogant.  But  this  is  to  be 
understood  only  when  the  matter  of  the  later  statute  is 
so  clearly  repugnant  to  the  former,  that  it  necessarily 
implies  a  negative.  As  if  a  former  Act  says,  that  a  juror 
shall  have  an  estate  of  twenty  pounds  a  year,  and  a  new 
statute  afterwards  enacts  that  he  shall  have  twenty 
marks;  here  the  latter  statute  virtually  repeals  the 
former.  But  if  the  enactments  are  such  that  they  may 
stand  together,  here  the  latter  does  not  repeal  the  former, 
but  they  shall  both  have  a  concurrent  ef&cacy.  As  if  by 
a  former  law  an  offence  be  indictable  at  the  quarter 
sessions,  and  a  later  law  makes  the  same  offence  indict- 
able at  the  assizes  ;  here  the  jurisdiction  of  the  sessions 


(m)  Bac.  Abr.  Statute  (B) ;  2  sider  very  carefully  the  cases  of 

Inst.    131,   163 ;     The   Case  of  Wolverhampton     New     Water- 

the  Marshalsea  (1612)  10  Eep.  works  Co.  v.  Hawkesford  (1859) 

75  b.  ;   Bex  v.  Ran-is  (1791)  4  6  C.  B.  (n.s.)  356 ;  and  Stevens 

T.  R.  205.  V.  Chown  [1901]  1  Ch.  894 

(w)  Bex  V.  Harris,  uhi  sup.  ;  (o)  Bexx.  Buck  (1726)  1  Sir. 

Beckford    v.     Sood    (1798)    7  679;    Atkinson   v.     Newcastle, 

T.  E.  620.     See,  however,  the  etc.  Go.  (1877)  2  Ex.  D.  441; 

restriction  suggested  by  Lord  Ward  v.  Hobbs  (1878)  L.  R.  4 

Mansfield    in   B.  v.    Bobinson  App.  Ca.  13. 
(1759)  2  Burr.  803.    And  con- 
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[is  not  taken  away,  but  both  have  concurrent  jurisdiction ; 
unless  the  new  statute  adds  express  negative  words,  as 
that  the  offence  shall  be  indictable  at  the  assizes,  and  not 
elsewhere  (p). 

8.  It  was  formerly  the  rule,  that  if  a  statute,  repealing 
another,  was  itself  repealed  afterwards,  the  first  statute 
was  revived,  without  any  formal  words  for  that  purpose  (q).] 
But  the  rule  in  this  respect  was  altered  by  Lord  Broug- 
ham's Act  of  1850  (r),  which  enacted  that,  where  any  Act 
repealing  in  whole  or  in  part  any  former  statute  was 
itself  repealed,  such  last  repeal  should  not  revive  the  Act 
or  provisions  before  repealed ;  unless  words  were  added 
for  that  purpose.  And,  although  Lord  Brougham's  Act 
has  been  repealed  by  the  Interpretation  Act,  1889,  the 
provisions  of  the  older  statute  in  these  respects  are  re- 
enacted  in  the  latter  (s).  And  here  we  will  observe,  that 
it  has  become  a  very  common  thing  in  modern  times  to 
pass  divers  Acts  of  a  temporary  duration  only,  and  by 
subsequent  Acts  (called  Expiring  Laws  Continuance 
Acts)  to  contiaue  their  provisions  for  a  further 
period  (<). 

9.  [Acts  of  Parliament  derogatory  from  the  power  of 
subsequent  Parliaments  bind  not.  Accordingly,  the 
Treason  Act  of  1495,  which  directs  that  no  person  for 
assisting  a  King  de  facto  shall  be  attainted  of  treason  by 
Act  of  Parliament  or  otherwise,  holds  good  only  as 
regards  common  prosecutions  for  treason,  but  does  not 
restrain  or  clog  parliamentary  attainders  (w).  For  the 
legislature,  being  the  sovereign  power,  is  and  always 
remains  of  equal  authority.]     The  chief  examples  of  this 


(p)  Dr.  Foster's  Case  (1614.),  12  Rep.  7 ;  4  Inst.  325. 
11  Kep.   62  b ;    Fitzgerald  v.  (r)  13  &  14  Vict.  c.  21. 

Ghampneys     (1861)     2    J.    &         (s)  S.  11. 
H.    31 ;     Conservators    of   the  It)  Kg.,  60  &  61  Vict.  c.  54  ; 

Thames  v.  Hall  (1868)  L.  E.,  61  &  62  Vict.  o.  47. 
3  C.  P.  415.  i^l)  11  Hen.  7,  c.  1 ;    4  Inst. 

(q)  The  Bishops'  Case  (1606)  43. 


SECT.  IIl]  of  the   LAWS   OF   ENGLAND.  45 

important  rule  are,  however,  the  Acts  of  Union  between 
Scotland  and  Ireland  and  England  and  Great  Britain 
respectively.  These  statutes,  passed  with  unusual 
solemnity,  were,  undoubtedly,  intended  to  be  unaltered 
and  unalterable  for  all  time.  Yet  both  of  them  have 
been  altered  in  fundamental  points  by  subsequent  Parlia- 
ments; and  no  lawyer,  however  much  he  might  dis- 
approve of  the  policy  of  such  alterations,  could,  for  a 
moment,  doubt  their  legality. 

These  are  the  several  grounds  of  the  law  of  England, 
in  its  original  and  proper  extent.  There  is  a  species, 
however,  of  unwritten  law,  to  which  no  reference  has 
yet  been  made,  but  which,  though  long  occupying  a 
peculiar  and  anomalous  position,  has,  by  recent  legis- 
lation, been  definitely  incorporated  into  our  legal  system. 
This  is  the  body  of  maxims  and  rules  of  procedure 
known  as  *  Equity ' ;  the  origin  of  which  may  be  stated  as 
follows. 

The  antient  structure  of  our  law  (whatever  might  be 
its  merits  in  other  particulars)  was  singularly  defective 
in  compass,  and,  for  a  long  time,  too  rigid  in  its  character 
to  satisfy  the  wants  of  a  rapidly  developing  community. 
It  took  no  account  of  divers  subjects  for  which  it  is  the 
duty  of  the  law  to  provide;  and  to  others  it  apphed 
maxims  too  strict  and  unbending  to  satisfy  the  notions 
of  justice  in  an  advanced  state  of  society.  Its  remedies 
also  were  in  some  cases  inconvenient  or  limited.  For 
these  evils,  a  successive  or  progressive  amendment  of  the 
law  by  statute  would  seem  to  have  been  the  natural 
remedy.  But  that  was  not  the  course  in  fact  adopted ; 
the  law  administered  between  subject  and  subject,  in  the 
antient  courts  of  the  realm,  being  allowed  to  remain  for 
a  long  period  of  our  history  with  very  litde  alteration  of 
a  fundamental  kind.  But  new  courts  were  gradually 
established,  with  a  collateral,  and,  in  some  sense,  an 
usurped  jurisdiction,  in  which  cognizance  was  taken  of 
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those  subjects  which  the  common  law  of  England  had 
overlooked  or  insufficiently  regulated.  Relief  was  given, 
in  some  cases,  from  the  consequences  of  the  harsher 
doctrines  of  that  law;  and  the  defects  of  its  judicial 
methods  were  in  some  respects  supplied.  Thus  it 
happened  that  the  chief  of  these  younger  tribunals,  the 
High  Court  of  Chancery,  or  Court  of  the  Chancellor, 
gradually  acquired  a  large  proportion  of  the  judicial 
business  of  the  country.  Into  its  jurisdiction  fell,  among 
other. subjects,  the  rapidly  growing  matters  of  mortgages, 
trusts,  and  partnerships.  That  court  became  also  the 
proper  and  regular  tribunal  to  which  recourse  was  had, 
when  the  object  was  either  to  compel  a  man  to  perform 
specifically  a  contract  into  which  he  had  entered,  or  to 
cause  him  to  abstain  from  the  commission  of  some 
apprehended  injury ;  the  common  law  courts  interfering 
in  general  only  so  far  as  to  award  damages  where  the 
breach  of  contract  or  the  wrong  had  been  already  com- 
mitted. Thus,  for  some  four  centuries,  there  existed  in 
the  country,  not  without  occasional  friction,  two  perfectly 
independent  systems  of  unwritten  law,  neither  owning 
submission  to  the  other,  and  administered  by  distinct 
tribunals,  yet  frequently  dealing  with  the  same  persons 
and  the  same  subject-matter.  In  spite  of  various  minor 
attempts  of  the  legislature  to  mitigate  the  inconveniences 
of  this  anomaly,  it  remained  in  force  until  the  year  1875, 
when,  by  the  Judicature  Acts,  1873  and  1875,  the  two 
systems  came  to  be  administered  in  the  appropriate 
divisions  of  a  single  tribunal,  constituted  out  of  the 
superidr  courts  of  justice  existing  at  the  date  of  these 
Acts,  and  styled  the  Supreme  Court  of  Judicature.  By 
the  former  of  these  Acts,  which  came  into  force  on  the  1st 
November,  1875,  it  was  provided,  that  in  all  matters  in 
which  there  was  any  conflict  or  variance  between  the 
rules  of  equity  and  the  rules  of  the  common  law,  with 
reference  to  the  same  matter,  the  rules  of  equity  should 
prevail ;  and  thus,  though  the  distinctive  features  of  the 
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two  systems  are  still  clearly  traceable,  and  survive  in  the 
popular  classifications  of  the  judicial  bench  and  the  legal 
profession,  possibilities  of  conflict  are  now  at  an  end.  Of 
the  important  branch  of  our  law,  which  is  still  known  as 
'  Equity,'  more  will  be  said  in  later  chapters  (x). 

(x)  See  post,  bk.  v.  chs.  ii.-vi. 
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SECTION  IV. 

OF  THE  COUNTRIES   SUBJECT  TO  THE 
LAWS   OF  ENGLAND. 


[The  kingdom  of  England,  over  which  our  municipal 
laws  have  jurisdiction,  includes  not,  by  the  common  law, 
either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of 
the  King's  dominions,  except  the  territory  of  England 
only.  And  yet  the  civil  laws  and  local  customs  of  this 
territory  do  now  obtain,  in  part  or  in  all,  with  more  or 
less  restriction,  in  these  and  many  other  countries ;  of 
which  it  will  be  proper  first  to  take  a  review,  before  we 
consider  the  Kingdom  of  England  itself,  the  original  and 
proper  subject  of  these  laws. 

Wales  had  continued  independent  of  England,  and  in 
the  primitive  pastoral  state  which  Caesar  and  Tacitus 
ascribe  to  Britain  in  general,  for  many  centuries ;  even 
from  the  time  of  the  Saxons,  when  the  antient  and 
Christian  inhabitants  of  the  island  retired  to  its  natural 
entrenchments,  for  protection  against  their  pagan  visi- 
tants. But  when  these  invaders  themselves  were 
converted  to  Christianity,  and  settled  into  regular 
governments,  they  gradually  drove  the  antient  Britons 
into  a  narrower  territory,  pursuing  them  from  one  fast- 
ness to  another,  and  eventually  abridging  them  of  their 
independence.  Very  early  in  our  history,  we  find  their 
princes  doing  homage  to  the  Crown  of  England ;  till  at 
length,  in  the  reign  of  Edward  the  First,  who  may  justly 
be  styled  the  conqueror  of  Wales,  the  line  of  their  antient 
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[princes  was  abolished,  the  territory  of  Wales  being  then, 
by  a  species  of  feudal  resumption,  re-annexed  to  the 
dominion  of  the  Crown  of  England,  or,  as  the  Statute  of 
Wales  (1284)  (y)  expresses  it,  "  terra  WaUiee  ciim  incolis 
suis,  prius  regi  jure  feodali  subjecta,  jam  in  proprietatis 
dominivm  totaliter  et  cum  integritate  conversa  est,  et  coronce 
regni  Anglice  tanquam  pars  coiporis  ejusdem  annexa  et 
unita."  By  subsequent  statutes,  the  immunities  of  the 
Welsh  were  still  farther  abridged;  and  the  finishing 
stroke  to  their  independence  was  given  by  a  statute  of 
the  year  1536  (27  Hen.  8,  c.  26),  confirmed  and  enlarged 
by  a  statute  of  the  year  1543  (34  &  35  Hen.  8,  c.  26),  by 
the  combined  effect  of  which  the  people  of  Wales  were 
admitted  to  a  thorough  communication  of  laws  with  the 
people  of  England.  These  statutes  enacted  (amongst 
other  matters  of  less  importance) : — 

1.  That  the  dominion  of  Wales  should  be  for  ever 
united  to  the  kingdom  of  England. 

,2.  That  all  Welshmen  born  should  have  the  same 
liberties  as  other  the  King's  subjects. 

3.  That  lands  in  Wales  should  be  inheritable  according 
to  the  English  tenures  and  rules  of  descent. 

4.  That  the  laws  of  England,  and  no  other,  should  be 
used  in  Wales. 

5.  That  Wales  should  be  divided  into  twelve  counties 
or  shires,  exclusive  of  the  county  of  Monmouth,  which 
was  made  one  of  the  counties  of  England. 

6.  That  each  of  such  shires,  as  well  as  the  shire  towns 
thereof  (save  only  Merioneth),  should  send  a  member  to 
the  English  Parliament.] 

From  the  time  of  Henry  8,  therefore,  the  civil  condi- 
tion of  the  Principality  has  differed  but  slightly  from 
that  of  England  ;  and  it  may  be  remarked,  that  an  Act 
of  Parliament,  where  England  only  is  mentioned,  now 
includes  Wales  also  (z).    Wales,  however,  for  a  long  time 

{y)  12  Edw.  1.  (2)  Wales  and  Berwick  Act,  1746,  s.  3. 
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had  superior  courts,  qalled  Courts  of  Great  Session, 
independent  of  the  process  at  Westminster  Hall,  and 
was  not  visited  by  the  English  judges  of  assize.  But, 
in  1830,  by  the  Law  Terms  Act  {zz),  the  jurisdiction  of 
these  Courts  of  Great  Session  was  abolished,  and  assizes 
were  directed  to  be  held  in  Wales  for  the  trial  of  all 
matters  civil  and  criminal,  in  like  manner  and  form  as 
had  been  usual  for  the  counties  in  England. 

[The  kingdom  of  Scotland,  notwithstanding  the  union 
of  the  crowns  on  the  accession  of  James  the  Sixth  of 
Scotland  and  First  of  England,  continued  an  entirely 
separate  and  distinct  kingdom  for  above  a  century  more, 
though  an  union  had  been  long  projected  ;  which  union 
was  judged  to  be  the  more  easy  to  be  effected,  as  these 
kingdoms  exhibited  at  the  time  of  the  project  a  very 
great  resemblance  in  their  institutions.  And  this  is 
remarked  by  Sir  Edward  Coke  (a),  who  points  out  a 
conformity  in  many  things,  not  only  in  the  religion  and 
language  of  the  two  nations,  but  also  in  their  antient 
laws.  Nevertheless,  many  circumstances,  among  them 
religious  and  commercial  jealousy,  combined  to  delay  the 
measure  so  ardently  desired  by  far-seeing  statesmen; 
and  it  was  not  until  the  beginning  of  the  eighteenth 
century  that  these  difficulties  were  overcome. 

At  length,  however,  the  union  of  the  two  countries  was 
effected  in  the  year  1706,  during  the  reign  of  Queen 
Anne,  by  a  statute  commonly  called  the  Act  of  Union  (b), 
by  which  twenty-five  articles  were  agreed  to  by  the 
parliaments  of  both  nations,  the  most  considerable  of 
which  were  as  follows : — 

1.  On  the  first  of  May,  1707,  and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  should  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

(22)  S.  14.  c.  11)  is  sometimes  printed  as 

(a)  4  Inst.  345.  5  &  6  Ann.  c.  8. 

(6)  The  Act  of  Union  (6  Ann. 
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[2.  The  succession  to  the  monarchy  of  Great  Britain 
should  be  the  same  as  was  before  settled  with  regard  to 
that  of  England  (c). 

3.  The  United  Kingdom  should  be  represented  by  one 
parliamentx 

4.  There  should  be  a  communication  of  all  rights  and 
privileges  between  the  subjects  of  both  kingdoms,  except 
where  it  is  otherwise  agreed. 

9,  When  England  raise  2,000,000Z.  by  a  land  tax, 
Scotland  should  raise  48,000i. 

16,  17.  The  standards  of  the  coin,  and  of  weights  and 
measures,  should  be  reduced  to  those  of  England, 
throughout  the  United  Kingdom  (d). 

18.  The  laws  relating  to  trade,  customs,  and  the  excise, 
should  be  the  same  in  Scotland  as  in  England ;  but  all 
the  other  laws  of  SiJotland  should  remain  in  force,  though 
alterable  by  the  Parliament  of  Great  Britain  (e).  Yet 
with  this  caution,  that  while  such  of  these  laws  as 
relate  to  public  policy  are  alterable  at  the  discretion  of 
parliament,  such  of  them  as  relate  to  private  rights  are 
not  alterable  but  for  the  evident  utility  of  the  people 
of  Scotland. 

22.  Sixteen  peers  should  be  chosen  to  represent  the 
peerage  of  Scotland  in  parliament,  and  forty-five  members 
to  sit  in  the  House  of  Commons  (/). 

23.  The  sixteen  representative  peers  of  Scotland  should 
have  all   the  privileges  of  parliament ;   and  all  peers 

(c)  J.e.  by  tte  Act  of  Settle-  1808 ;  the  Appellate  Jurisdiction 
ment  (1700).  Act,  1876,  s.  3.    But  there  is 

(d)  Art.  17  of  the  Act  of  no  appeal  from  the  Scottish 
Union  was  repealed  by  the  Court  of  Justiciary  (the 
Weights  and  Measures  Act,  criminal  tribunal).  See  Mcic- 
1878.  Tcintosh  v.  The  Lord  Advocate 

(e)  There     is    an    appellate  (1876)  L.  E.  2  App.  Ca.  41. 
jurisdiction    in   the   House    of  (/)  The  number  of  commoners 
Lords  over  the  Scotch  courts  in  has  since,  by  the  Redistribution 
civil  cases,  as  to  which  see  the  of   Seats  Act,  1885,  been    in- 
ExBhequerCourt(Scotland)Act,  creased  to  seventy-two. 

1707 ;  the  Court  of  Session  Act, 

E  2 
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[of  Scotland  should  be  peers  of  Great  Britain,  ranking 
next  after  those  of  the  same  degree  at  the  time  of  the 
union,  and  should  have  all  the  privileges  of  peers,  excep,t 
sitting  in  the  House  of  Lords,  and  particularly  the  right 
of  sitting  upon  the  trials  of  peers. 

These  are  the  principal  of  the  twenty-five  articles  of 
union,  which  were  ratified  and  confirmed  by  the  Scottish 
Act  of  Union,  in  which  statute  there  were  also  two  Acts 
of  Parliament  recited,  namely,  one  of  Scotland  (r/),  whereby 
the  Church  of  Scotland,  and  also  the  four  universities 
of  that  kingdom,  were  established  for  ever,  and  all 
succeeding  sovereigns  were  required  to  take  an  oath 
inviolably  to  maintain  the  same;  and  the  other  of 
England  (/i),  whereby  the  Acts  of  Uniformity  of  the 
thirteenth  year  of  Elizabeth  and  the  thirteenth  and 
fourteenth  years  of  Charles  the  Second  (except  as  the 
same  had  been  altered  by  Parliament  at  that  time),  and 
all  other  Acts  then  in  force  for  the  preservation  of  the 
Church  of  England,  were  declared  perpetual.  It  was 
also  stipulated,  that  every  subsequent  King  and  Queen 
should  take  an  oath  inviolably  to  maintain  the  same 
within  England,  Ireland,  Wales,  and  the  town  of  Berwick- 
upon-Tweed;  and  the  Act  of  Union  expressly  and  particu- 
larly enacts  that  these  two  Acts  "  shall  for  ever  be  held 
and  adjudged  to  be  (and)  observed  as  fundamental  and 
essential  conditions  of  the  union." 

Upon  these  articles  and  Act  of  Union,  it  is  to  be 
observed :  1.  That  the  two  kingdoms  are  now  so  in- 
separably united,  that  nothing  can  ever  disunite  them 
again,  except  the  mutual  consent  of  both,  or  the  success- 
ful resistance  of  either,  upon. apprehending  an  infringe- 
ment of  those  points  which,  when  they  were  separate 
and  independent  nations,  it  was  mutually  stipklated 
should  be  "  fundamental  and  essential  conditions  of  the 


(g)  5  Ann.  c.  6  (16th  Jan.,  (h)   6   Ann.    c'.   8    (c.    5 

1707).  Kuff.). 
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[union."  2.  That  whatever  else  may  be  deemed  "  funda- 
mental and  essential  conditions,"  the  preservation  of  the 
two  Churches  of  England  and  Scotland  in  the  same  state 
that  they  were  in  at  the  time  of  the  union,  and  the 
maintenance  of  the  Acts  of  Uniformity  which  establish 
our  common  prayer,  are  expressly  declared  so  to  be. 
3.  That  therefore  any  alteration  in  the  constitution  of 
either  of  those  Churches,  or  in  the  liturgy  of  the  Church 
of  England,  would  be  an  infringement  of  these  "  funda- 
mental and  essential  conditions."  4.  That  the  municipal 
laws  of  Scotland  are  ordained  to  be  still  observed  in  that 
part  of  the  island,  unless  altered  by  Parliament ;  and, 
as  the  Parliament  has  not  yet  thought  proper,  except  in 
certain  instances,  to  alter  them,  they  still  (with  regard 
to  the  particulars  unaltered)  continue  in  full  force. 
Wherefore  the  municipal  laws  of  England  are,  generally 
speaking,  of  no  force  or  validity  in  Scotland;  and  of 
consequence,  in  the  ensuing  Commentaries,  we  shall 
have  very  little  occasion  to  mention,  any  farther  than 
sometimes  by  way  of  illustration,  the  municipal  laws  of 
the  Scottish  part  of  the  United  Kingdom].  It  is,  how- 
ever, to  be  observed,  that  Acts  of  Parliament,  passed 
since  the  union,  extend  in  general  to  Scotland,  though 
that  country  be  not  expressly  mentioned ;  and  if  it  is 
intended  to  except  Scotland,  there  must  be  an  express 
proviso  to  that  effect,  or  the  intention  of  the  legislature 
to  except  it  must  be  otherwise  sufficiently  indicated  (i). 

[The  town  of  Berwick-upon-Tweed  was  originally  part 
of  the  kingdom  of  Scotland;  but  it  was  for  a  time 
reduced  by  King  Edward  the  First  into  the  possession 
of  the  Crown  of  England.  During  such  its  subjection, 
it  received  from  that  prince  a  charter,  which  (after  its 
subsequent  cession  by  Edward  Balliol  to  be  for  ever 
united  to  the  Crown  and  realm  of  England)  was  confirmed 

(«■)  Bex  V.  Cowle  (1759)  2  Burr.  853. 
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[by  King  Edward  the  Third,  with  some  additions :  par- 
ticularly, that  it  should  be  governed  by  the  laws  and 
usages  which  it  enjoyed  during  the  time  of  King  Alex- 
ander, that  is,  before  its  reduction  by  Edward  the  First. 
Its  constitution  was,  however,  remodelled  and  put  upon 
an  English  footing  by  a  charter  of  King  James  the  First  ; 
and  its  liberties,  franchises,  and  customs  were  confirmed 
in  Parliament  by  statute  in  the  year  1605,  Although 
therefore  it  hath  some  local  peculiarities,  derived  from 
the  antient  laws  of  Scotland,  yet  it  is  now  clearly  part 
of  the  realm  of  England ;  and  by  the  Wales  and  Berwick 
Act,  1746,  where  England  only  is  mentioned  in  any  Act 
of  Parliament,  the  same  notwithstanding  comprehends 
and  includes  the  town  of  Berwick-upon-Tweed. 

Notwithstanding  the  settlement  of  Ireland  by  King 
John,  the  country  was  only  entitled  the  dominion  or 
lordship  of  Ireland  {k),  and  the  King's  style  there  was 
only  Dominus  HihernicB,  lord  of  Ireland,  till  the  thirty- 
third  year  of  King  Henry  the  Eighth,  1543,  when  that 
monarch  assumed  the  title  of  King,  which  title  was  also 
recognised  by  Act  of  Parliament  in  1543  {),).  But  as 
Ireland  was  a  distinct  dominion,  and  had  a  Parliament 
of  its  own,  it  is  to  be  observed,  that,  though  the  im- 
memorial customs  (or  common  law)  of  England  were 
expressly  made  the  rule  of  justice  in  Ireland  also,  yet  no 
Acts  of  the  English  Parhament,  since  the  twelfth  year 
of  King  John,  extended  into  that  kingdom;  unless 
indeed  Ireland  was  specially  named,  or  was  included 
under  general  words,  such  as  "  within  any  of  the  King's 
dominions."  And  this  is  particularly  expressed,  and 
the  reason  given,  in  the  Year  Bopks ;  where  it  is  said  :— 
"  Ireland  hath  a  Parliament  of  its  own,  and  all  manner 
"  of  courts,  as  in  England,  and  the  Parliament  maketh 

(Jt)  Stat.  Hibernise  (1235),  20  Q)  35  Hen.  8,  c.  3. 

Hen.  3. 
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["  and  altereth  laws ;  and  our  statutes  do  not  bind  them, 
"  because  they  do  not  send  knights  to  our  Parhament ; 
"  but  their  persons  are  the  King's  subjects,  Hke  as  the 
"inhabitants  of  Calais,  Gascoigne,  and  Guienne,  while 
"  they  continued  under  the  King's  subjection  "  (m). 

The  original  method  of  passing  statutes  in  Ireland 
was  nearly  the  same  as  in  England ;  the  chief  Governor 
holding  Parliaments  at  his  pleasure,  and  these  Parlia- 
ments enacting  such  laws  as  they  thought  proper. 
But,  an  ill  use  being  made  of  this  liberty,  particularly 
by  Lord  Gormanstown,  deputy-lieutenant  in  the  reign 
of  Edward  the  Fourth  (n),  a  set  of  statutes  was  there 
enacted  in  the  tenth  year  of  Henry  the  Seventh,  Sir 
Edward  Poynings  bei'ng  then  Lord  Deputy  (whence 
these  statutes  are  called  'Poynings'  Laws').  By  one 
of  these  (o),  in  order  to  restrain  the  power  as  well  of 
the  deputy  as  of  the  Irish  Parliament,  it  was  provided : — 

1.  that,  before  any  Parliament  should  be  summoned 
or  holden,  the  chief  Governor  and  Council  of  Ireland 
should  certify  to  the  King,  under  the  great  seal  of 
Ireland,  the  considerations  and  causes  thereof,  and  the 
articles  of  the  Acts  proposed  to  be  passed  therein ;  and 

2.  that  after  the  King,  in  his  Council  of  England, 
should  have  considered,  approved,  or  altered  the  said 
Acts  or  any  of  them,  and  certified  them  back  under  the 
Great  Seal  of  England,  and  should  have  given  licence 
to  summon  and  hold  a  Parliament,  then  the  same 
should  be  summoned  and  held;  and  therein  the  said 
Acts  so  certified,  and  no  other,  should  be  proposed, 
received,  or  rejected.]  But  as  this  statute  precluded 
any  laws  from  being  proposed  except  such  as  were  pre- 
conceived before  the  Parliament  was  in  being,  it  was 
afterwards  provided  by  the  Irish  statute  of  3  &  4  Ph. 

(m)  20  Hen.  6  (1441)  Mich.  (1495)  o.  23. 
fo.  8,  pi.  17;  2  Rich.  3  (1484)  (o)  Ihid.  c.  4,  expounded  by 

Mich.  fo.  12,  pi.  26.  3  &  4  Ph.  &  M.  (1556)  c.  4. 

(n)  Irish    Stat.    10    Hen.    7 
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&  M.  (1556)  c.  4,  that  any  new  propositions  might  be 
certified  to  England  in  the  usual  form,  even  after  the 
summons  and  during  the  session  of  Parliament.  Still, 
however,  there  was  nothing  left  to.  the  Parliament  in 
Ireland,  save  a  bare  negative  or  power  of  rejecting,  not 
of  proposing  or  altering  any  law.  But  the  usage  after- 
wards was,  that  bills  were  often  framed  in  either  House 
of  the  Irish  Parliament,  under  the  denomination  of 
"  heads  for  a  bill  or  bills,"  and  in  that  shape  were  offered 
to  the  consideration  of  the  Lord  Lieutenant  and  Privy 
Council.  But  none  of  '  Poynings'  Laws '  could  be 
repealed  or  suspended,  unless  the  bill  for  that  purpose, 
before  it  was  certified  to  England,  had  been  approved  by 
both  Houses  (p). 

[By  another  of  '  Poynings'  Laws '  (q),  it  was  enacted 
that  all  Acts  of  Parliament  before  made  in  England, 
should  be  of  force  within  the  realm  of  Ireland  (r).  But 
Ireland  was  still  not  bound  by  Acts  of  the  English 
Parliament,  passed  after  that  statute,  unless  they 
specially  named  or  referred  to  Ireland  (s) ;  although 
where  Ireland  was  particularly  named  or  referred  to, 
or  was  included  under  general  words,  Ireland  was  bound 
by  all  such  Acts  of  Parliament,  because  Ireland  was  a 
dependent  state.  And,  forasmuch  as  this  condition  of 
dependence  was  disputed  by  the  Irish  nation,  it  was 
therefore  affirmed  and  declared,  in  the  year  1719,  by  the 
so-called  Declaratory  Act  (ss).] 

The  dependence  of  Ireland  upon  England  being  thus 
established,  that  dependence  extended  also  to  its  courts 
of  justice;  wherefore  a  writ  of  error  (in  the  nature  of 
an  appeal)  lay  from  the  Court  of  King's  Bench  in 
Ireland  to  the  Court  of  King's   Bench  in  England  (t), 

(p)  Irish  Stat.  11  Eliz.  (1669)  Act). 

st.  3,  c.  8.  (ss)  6  Geo.  1,  c.  5. 

(g)  10  Hen.  7  (1495)  c.  22.  it)  This  was  law  in  the  time 

(r)  4  Inst.  351.  of  Hen.  8 ;   as  appears  by  the 

(g)  12  Rep.    112;    21    &    22  antient   book,   intituled  Biver- 

Geo.  3  (1781)  c.  48  (Yelverton's  sity  of  Courts,  c.  Bank  le  Hoy. 
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And  an  appeal  from  the  Court  of  Chancery  in  Ireland 
lay  immediately  to  the  English  House  of  Lords;  it 
being  expressly  declared  by  the  same  statute  of  1719, 
that  the  peers  of  Ireland  had  no  jurisdiction  either  to 
affirm  or  to  reverse  any  judgments  or  decrees  whatso- 
ever of  the  courts  in  Ireland  («).  But  this  assertion 
was  strongly  resented  by  Irish  feeling ;  and,  by  two 
statutes  of  the  years  1782  and  1783  (x),  its  repeal  was 
at  last  effected,  the  Parhament  and  courts  of  Ireland 
having  (by  the  latter  statute)  acquired  their  inde- 
pendence in  all  matters  of  legislation  and  judicature 
in  that  country,  which  independence  they  retained 
until  the  Act  of  Union,  in  the  year  1800  (y),  constituted 
Ireland  an  integral  portion  of  the  United  Kingdom. 
The  most  important  provisions  of  this  last  Act  were 
as  follows : — 

1.  That  the  kingdoms  of  Great  Britain  and  Ireland 
should,  on  the  1st  day  of  January,  1801,  and  for  ever 
after,  be  united  into  one  kingdom,  by  the  name  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

2.  That  the  succession  to  the  Crown  of  the  United 
Kingdom  should  continue  the  same  as  the  succession 
to  the  Crown  of  Great  Britain  and  Ireland  before  the 
union. 

8.  That  there  should  be  one  Parliament,  styled  the 
Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland. 

4.  That  twenty-eight  peers  of  Ireland,  elected  for  life 
by  the  peers  of  Ireland,  should  sit  in  the  House'  of  Lords 
of  the  United  Kingdom ;  that  one  hundred  (now  one 
hundred  and  three)  commoners  should  sit  in  the  House 
of  Commons  of  the  United  Kingdom  on  the  part  of 
Ireland,  any  peer  of  Ireland  not  elected  one  of  the 
twenty-eight  being  competent  to  serve  in  the  House  of 

(m)  6  Geo.  1,  c.  5,  s.  2.  3,  c.  28  (Irish  Appeals  Act), 

(io)  22  Geo.  3,  c.  53  ;  23  Geo.  •        (y)  39  &  40  Geo.  3,  c.  67. 
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Commons  of  the  United  Kingdom  for  any  county,  city, 
or  borough  of  Great  Britain,  but  (while  so  serving)  not 
beiiig  entitled  to  any  privilege  of  peerage ;  and  that  all 
the  peers  of  Ireland  (except  those  who  were  members  of 
the  House  of  Commons)  should  have  all  the  privilege  of 
peerage  as  fully  as  the  peers  of  Great  Britain,  the  right 
of  sitting  in  the  House  of  Lords  and  on  the  trial  of  peers 
only  excepted. 

5.  That  the  subjects  of  Great  Britain  and  Ireland 
should  all  be  entitled  to  the  same  privileges  with  regard 
to  trade  and  navigation. 

6.  That  the  future  expenditure  of  the  United  Kingdom 
should  be  defrayed  in  such  proportion  as  the  Parliament 
thereof  should  from  time  to  time  deem  just  and  reason- 
able; and, 

7.  That  all  the  laws  and  courts  of  each  kingdom 
should  remain  the  same  as  already  established,  subject 
to  such  alterations  and  regulations  as  circumstances 
might  appear  to  the  Parliament  of  the  United  Kingdom 
to  require;  all  writs  of  error,  nevertheless,  and  all 
appeals  which  might,  before  the  union,  have  been  de- 
cided in  the  House  of  Lords  of  either  kingdom,  being 
henceforth  decided  in  the  House  of  Lords  of  the  United 
Kingdom  only. 

Since  the  union  of  1801,  all  Acts  of  the  united  Par- 
liament extend  as  of  course  to  Ireland,  whether  that 
portion  of  the  United  Kingdom  be  mentioned  or  not; 
unless  Ireland  be  expressly  excepted,  or  the  intention 
to  except  it  be  otherwise  plainly  shown.  And  many 
Acts  of  Parliament  extend  to  Ireland  exclusively,  e.g. 
the  Judicature  (Ireland)  Acts,  1877,  1888,  and  1897, 
the  Solicitors  (Ireland)  Act,  1898,  and  the  Local  Govern- 
ment Act  (Ireland),  1898. 

With  regard  to  the  other  adjacent  islands  which  are 
subject  to  the  British  Crown,  some  of  them  (as  the 
Isles  of  Wight,  Portland,   Thanet,  &c.)  are   comprised 
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within  some  neighbouring  county,  and  are  therefore  to 
be  looked  upon  as  forming  part  of  the  kingdom  of 
England.  But  there  are  some  which  require  a  more 
particular  consideration. 

The  Isle  of  Man  is  a  territory  distinct  from  England, 
and  is,  in  general,  governed,  not  by  the  laws  of  England, 
but  by  Acts  of  its  own  local  legislature,  called  the  Court 
of  Tynwald,  which  consists  of  two  Houses,  viz.  the 
Governor  in  Council  and  the  elected  House  of  Keys; 
neither  does  any  Act  of  Parliament  extend  to  the  Isle  of 
Man,  unless  it  be  particularly  or  generally  named  therein. 

The  history  of  this  little  island  is  interesting ;  and,  to 
the  student  of  political  institutions,  instructive.  But, 
for  the  purposes  of  the  lawyer,  it  is  sufficient  to  say  that, 
after  an  almost  independent  existence  as  a  feudal  lord- 
ship for  several  centuries,  chiefly  in  the  family  of 
Stanley,  it  was,  towards  the  middle  of  the  eighteenth 
century,  placed  upon  a  more  modern,  though  still  dis- 
tinctive footing.  Authority  was  given  to  the  Treasury, 
by  a  statute  of  the  year  1725  (12  Geo.  1,  c.  28),  to  pur- 
chase the  interest  of  the  then  proprietors  for  the  use  of 
the  Crown.  And  this  purchase  was  at  length  completed 
in  the  year  1765 ;  and  was  confirmed  by  the  Isle  of 
Man  Purchase  Act  of  that  year,  whereby  the  whole 
island  and  all  its  dependencies  so  granted  as  aforesaid, 
(except  the  landed  property  and  some  other  rights  of 
the  AthoU  family,)  became  inalienably  vested  in  the 
Crown.  It  is  still,  however,  as  has  been  said,  under  the 
immediate  government  of  a  separate  Parliament,  con- 
sisting of  a  Governor  and  two  Houses;  and  it  has  a 
separate  system  of  courts  of  justice,  from  which,  how- 
ever, there  lies  an  ultimate  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  In  theory,  therefore, 
though  under  the  sovereign  control  of  the  Parliament  of 
the  United  Kingdom,  it  does  not  form  an  integral  part 
of  that  kingdom. 

[The    Channel    Islands,  namely,  Jersey,   Guernsey,] 
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[Sark,  Alderney,  and  their  appendages,  were  parcel  of 
the  duchy  of  Normandy,  and  were  united  to  the  Crown 
of  England  by  the  first  princes  of  the  Norman  line. 
They  are  governed  by  their  own  laws,  which  are  for 
the  most  part  the  ducal  customs  of  Normandy,  being 
collected  in  an  antient  book  intituled  Le  Grand 
Coustumier.  The  King's  writ,  or  process  from  the 
.  English  courts,  is  in  ordinary  cases  of  no  force  in  these 
islands.  But  his  commission  is  ;  and  the  writ  of  habeas 
corpus  also  is  {y).  These  islands  are  not  bound  by  com- 
mon Acts  of  the  Parliament  of  the  United  Kingdom, 
unless  particularly  named.  All  causes  are  originally 
determined  by  their  own  officers,  the  bailiffs  and  jurats 
of  the  islands  {z) ;  but  an  appeal  lies  from  their  decision 
to  the  King  in  Council.] 

It  may  here  be  remarked  that  the  Isle  of  Man  and 
the  Channel  Islands,  though  not  included  in  the  United 
Kingdom,  are  yet,  by  the  provisions  of  the  Interpreta- 
tion Act,  1889,  comprised  in  the  expression  '  the  British 
Islands,'  when  it  occurs  in  an  Act  of  Parliament. 

In  addition  to  these  adjacent  islands,  there  are  now 
many  more  distant  possessions  or  dependencies  of  the 
British  Crown  in  various  quarters  of  the  globe.  These 
are  now  technically  called  colonies;  and  whenever  in 
the  course  of  what  follows  that  term  is  used  without 
qualification,  it  is  to  be  understood  as  referring  to  them 
all  (a).  Colonies  are  either  gained  by  conquest  or  ces- 
sion, or  else  they  are  acquired  by  right  of  occupancy 
only,  that  is,  by  finding  them  desert  and  uncultivated, 
and  peopling  them  from  the  mother  country. 

{y)  The  Habeas  Corpus  Acts,  (tt)  It    should    be    carefully 

1679  and  1816 ;  Carus  Wilaon's  noted,  however,  that,  for  legal 

Case  (1845)  7  Q.  B.  984  purposes,  the  word  '  colony '  is 

(z)  In  re  the  Jersey  Jurats  not,  when  used  in  an  Act  of 

(1866)    L.    R.    1    P.    C.    94;  ParUament,  to  be  deemed  ap- 

Williams  v.  Stevens  (1866)  ibid,  plicable  to  British  India  (Inter- 

352.  pretation  Act,  1889,  s.  18  (3)). 
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In  conquered  or  ceded  countries  which  have  already 
laws  of  their  own,  those  laws  remain  in  force  until 
changed  by  competent  authority  (b) ;  the  common  law 
of  England,  as  such,  having  no  authority  there.  But  it 
has  been  held  that,  if  an  uninhabited  country  be  dis- 
covered and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every 
subject,  are  immediately  there  in  force  (c).  This  doctrine 
must,  however,  be  understood  with  very  many  and  very 
great  restrictions.  The  colonists  carry  with  them  only 
so  much  of  the  English  law  as  is  applicable  to  the  con- 
dition of  an  infant  colony ;  such,  for  instance,  as  the 
general  rules  of  inheritance,  and  of  protection  from 
personal  injuries.  The  artificial  refinements  and  dis- 
tinctions incident  to  the  property  of  a  great  commercial 
people,  are  neither  necessary  nor  convenient  for  an 
infant  colony,  and  therefore  are  not  in  force  there  (d). 
In  colonies  of  every  description,  every  act  of  govern- 
ment is  done  in  the  name  of  the  Crown,  or  in  the  name 
pf  the  Governor,  who  acts  as  the  deputy  of  the  Crown. 
The  right  of  legislation,  too,  is  in  some  cases  vested  in 
the  Crown.  For  any  colony  which  has  been  acquired 
by  conquest  or  cession  is  subject  to  such  laws  as  the 
Crown  in  Council  may  impose  (e) ;  but  this  rule  does 
not  extend  to  colonies  acquired  by  occupancy,  for  in  these 
the  Crown  has  no  such  legislative  power.  The  King 
in  Council  may,  nevertheless,  in  any  colony,  however 
acquired,  direct  the  Governor  to  summon  a  representa- 
tive assembly  from  among  the  inhabitants  themselves, 
for  the  purpose  of  interior  legislation.  And  it  is  an 
established  principle,  that  a  conquered  or  ceded  colony,  to 
which  the  Crown  has  thus  once  granted  a  representative 

(6)  Campbell  v.   Ball  (1774)  (d)  New   Zealand  Loan   Go. 

Cowp.  204 ;   following'  Bex  v.  v.  Morrison  [1898]  A.  C.  349. 

Vaughan  (1769)  4  Buxv.  2500.  (e)  Caliiin's    Case    (1608)    7 

(c)  Blanhard  v.  GaMy  (1693)  Eep.   17  b ;    Campbell  v.  Sail 

•2  Salk.  411 ;  4  Mod.  215.  (1774)  Cowp.  211. 
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legislature,  is  no  longer  subject  to  legislation  by  the 
Crown  (/). 

Such  being  the  nature  of  the  authority  of  the  Crown 
in  our  colonial  possessions  (as  to  which  authority  we 
may  add  that  it  is  exercised  through  the  agency  of  a 
pr&icipal  secretary  of  state,  called  the  Secretary  of 
State  for  the  Colonies),  it  is  almost  superfluous  to 
remark,  that  they  are  all,  under  all  circumstances  and 
whatever  may  be  their  political  constitution,  subject 
to  the  legislative  control  of  the  Imperial  Parliament. 
This  control  at  one  time  extended  even  to  taxing  the 
colonies.  But  the  exercise  of  this  control  was  strenuously 
opposed  by,  and  led  eventually  in  1782  to  the  indepen- 
dence of,  the  United  States  of  America  (</).  And  having 
been  first  given  up  in  1778  (/i)  as  regards  America,  it 
has  since  been  abandoned  in  practice  with  regard  to 
all  our  colonial  possessions.  But  the  general  right  of  the 
mother  country  to  legislate  for  the  colonies  is  (excepting 
in  the  matter  of  taxation)  still  preserved,  and  is  expressly 
recognised  in  the  Colonial  Laws  Validity  Act,  1865  (i). 

Though  it  is," therefore,  competent  to  Parliament  to 
legislate  for  the  colonies,  yet  a  colony  is  not  considered 
as  affected  by  Acts  of  Parliament  passed  after  -  its 
acquisition,  and  while  it  is  subject  to  other  legislative 
authority,  unless  it  be  referred  to  in  the  Act  by  name, 
or  by  general  description,  such  as  '  the  colonies ' ;  or 
unless  the  Act  be,  in  its  nature,  obviously  intended  to 
affect  all  our  possessions  wherever  situate.  '  In  the  case 
of  a  colony  acquired  by  occupancy,  Acts  of  Parliament, 
passed  before  its  acquisition,  come  into  force  imme- 
diately upon  that  event,  as  part  of  the  general  law  of 
England ;  at  least  as  to  all  provisions  not  unsuitable  to 
the  social  circumstances  of  the  colony.  But  a  colony 
acquired    by  conquest  or  cession  is  not,   in  general, 

(/)  Canvphellv.  Hall,  uhi  sup.      1783. 
(g)  22  Geo.  3,  c.  46  ;  and  the  (h)  18  Geo.  3,  o.  12. 

Treaty  of  Paris,  3rd  September,  (i)  28  &  29  Viot.  c.  63. 
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affected  by  statutes  of  the  United  Kingdom  passed  before 
its  acquisition. 

Such  being  the  general  principles  of  law  applicable 
to  colonies,  we  may  next  advert  to  the  actual  constitu- 
tions of  those  which  at  present  belong  to  the  British 
Crown.    These  fall  into  two  great  groups,  viz.  Crown 
colonies,   and    self-governing   colonies.    In    the  former 
group    the  government  takes  many  forms.    In  some 
cases,  the  Governor  is  virtually  an  autocrat.    In  others, 
he  is  assisted  and  controlled  by  an  Executive  CouncU, 
or  by  Executive  and  Legislative   Councils,  nominated 
by  him  with  the  approval  of  the  Home  Government. 
In  the  highest  type  of  Crown  colony,  there  is  even  a 
representative  legislature.    But  the  feature  common  to 
all   forms   of    Crown  colony   government  is,  that  the 
executive  government,  including  the  appointment  of  all 
Crown  officials,  is  in  the  hands  of  the  Colonial  Office, 
and  not  of  the  inhabitants  of  the  colony.     On  the  other 
hand,  in  the  self-governing  colonies  (or  colonies  enjoying 
'responsible  government'),   not  only  are  there  repre- 
sentative legislatures,  usually  divided  into  two  Houses; 
but  the  choice  of  officials,  and  the  conduct  of  executive 
business,  is  almost  entirely  in  the  hands  of  Ministers 
representing  the  victorious  party  in  the  Lower  House 
of  the  colonial  legislature,  appointed  by  the  Governor 
on  the  same  principles  as  those  which  guide  the  Crown 
in  appointing  the  Ministry  of  the  day  in  the  United 
Kingdom.    But  the  statutes  and  ordinances  of  all  these 
colonial  legislatures  require  the  assent  of  the  Governor 
as  representing  the  Crown,  before  they  can  come  into 
even  temporary  operation ;  and  they  are  liable  to  be 
afterwards  annulled  by  a  notification  from  this  country 
of    their    having    been  disallowed    by    the  Crown    in 
Council  (k).    And  now,  by  the  Colonial  Laws  Validity 

(Jt)  Clark,  Colonial  Law,  41.  signification  of  His  Majesty's 
[In  a  few  special  cases  tte  Bills  pleasure,  even  before  coming' 
ought  to  be   reserved  for  the      into  conditional  operation.    But 
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Act,  1865,  passed  "  to  remove  doubts  as  to  the  validity 
of  colonial  laws,"  it  has  been  declared,  that  any  colonial 
law  repugnant  in  any  respect  to  the  provisions  of  any 
Act  of  Parliament  extending  to. the  colony,  shall  be 
void  and  inoperative  to  the  extent  of  such  repug- 
nancy (0 ;  but  that  no  coloiiial  law,  unless  so  made 
void  and  inoperative,  is  to  be  deemed  to  be  repugnant 
to  the  law  of  England  (m). 

Thus  much  as  to  our  colonies  in  general.  But  there 
is  one  dependency  of  the  British  Crown,  which,  by  reason 
of  its  magnitude,  and  its  peculiar  character,  requires  a 
special  mention.  This  is  the  great  province  of  British 
India. 

In  the  year  1708,  the  two  rival  associations  which  had 
existed  in  England  for  the  purposes  of  the  East  India 
trade,  were  consolidated  into  one  (n),  with  the  exclusive 
privilege  of  trading  to  the  East  Indies  and  other  specified 
places  (o) — a  privilege  repeatedly  renewed  by  subsequent 
grants.  This  new  body  was  originally  incorporated  by 
the  name  of  '  The  United  Company  of  Merchants  of 
England  trading  to  the  East  Indies ' ;  but  convenience 
attached  to  it  the  shorter  appellation  of  '  The  East  India 
Company,'  which  afterwards  became  by  express  provision 
its  proper  legal  style  (p).  In  the  progress  of  its  well- 
known  history,  it  crushed  upon  the  Indian  Peninsula 
the  power  of  the  rival  settlers  from  Prance  and  Holland ; 
and,  though  first  instituted  for  purposes  merely  com- 
mercial, its  policy,  as  administered  by  the  Governors 
whom  it  sent  out,  gradually  led  to  the  acquisition  of 
immense  territorial  dominions,  by  which  it  became 
effectively  (though  subject  to  the  undoubted  supremacy 
of  the  British  Crown)  the  ruling  power  in  India. 

the  rule  is  often  neglected.    See  '      (n)  6  Ann.  c.  71,  s.  13. 

Colonial  Acts  Confirmation  Act,  (o)  9  &  10  WiU.  3,  c.  44,  s.  81, 

1894]  (p)  Government     of     India 

(I)  28  &  29  Vict.  0.  63,  s.  2.  Act,  1833,  s.  111. 

(m)  Ibid.  s.  3. 
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The  unexampled  grandeur  of  this  company  rendered  the 
regulation  of  its  affairs,  for  a  long  period  of  our  history, 
an  object  of  the  highest  interest  and  importance  to  the 
British  nation.  In  the  year  1773,  and  again  in  1780, 
the  constitution  of  the  company  was  modified  by  statutes 
known  as  the  Regulating  Acts  (q) .  In  1784,  its  adminis- 
tration of  the  East  was  brought  under  the  superintendence 
of  the  Home  Government,  by  the  establishment  of  the 
Board  of  Commissioners  for  the  affairs  of  India,  called 
the  '  Board  of  Control '  (r).  Still,  however,  the  com- 
mercial monopoly  of  the  company  remained  entire ;  but 
in  1813,  it  was  provided,  by  the  Act  then  passed  for  the 
temporary  renewal  of  the  company's  charter,  that  the 
trade  from  all  places  except  China,  and  in  all  commodities 
except  tea,  should  be  thrown  open  (under  certain  restric- 
tions and  limitations)  to  every  subject  of  the  realm  (s). 
The  expediency  being  once  recognized  of  admitting  the 
capital  of  our  private  merchants  to  a  free  participation 
in  every  branch  of  the  Indian  traffic,  an  arrangement 
was  accordingly  made  with  the  company  for  that  purpose 
in  1832.  And  this  arrangement  was  carried  into  effect 
by  the  Government  of  India  Act,  1833,  which  abolished 
the  exclusive  trading  rights  of  the  company  (f).  And, 
though  the  territories  and  other  property  of  the  company, 
with  the  exception  of  St.  Helena  (which  was  by  the 
same  statute  vested  in  the  Crown),  were  allowed  to  remain 
under  the  government  of  the  company,  they  were  declared 
to  be  '  in  trust '  only  for  '  His  Majesty,  his  heirs  and 
successors '  (m).  The  Government  was  committed  to  a 
Governor-General  and  a  board  of  councillors,  who, 
under  the  style  of  "The  Governor-General  of  India 
in  Council "  (x),  were   invested  with  a  superintending 

{q)  The  East  India  Company  Act,  1813,  s.  7. 

Acts,  1772  and  1780.  («)  3  &  4  WiU.  4,  o.  85,  s.  3. 

(r)  The  East  India  Company  (w)  Ibid.  ss.  1,  2. 

Act,  1784;  26  Geo.  3  (1786)0.16.  {x)  S.  39. 

(s)  The  East  India  Company 

S.C. — VOL.  I.  F 
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authowty  over  all  the  local  Indian  governments,  called 
Presidencies,  in  all  points  relating  to  their  civil  and 
military  administration  (y),  and  with  power  to  make  laws 
for  all  persons,  whether  British  or  native,  throughout 
the  whole,  territories,  and  for  all  servants  of  the  company 
within  the  dominions  of  allied  states  (2) ;  subject,  however, 
to  a  power  in  the  Court  of  Directors  to  disallow  any  law 
so  made  (a),  aild  subject  also  to  the  superintending  and 
paramount  authority  of  the  Imperial  Parliament  (b). 

Under  the  Government  of  India  Act,  1833,  the  terri- 
tories of  India  were  to  continue  under  the  control  of  the 
East  India  Company  until  30th  April,  1854  ;  and  by  the 
Government  of  India  Act,  1853,  these  territories,  even 
after  that  time,  were  to  remain  under  the  same  govern- 
ment until  Parliament  should  otherwise  provide.  Such 
new  provision,  however,  was  in  fact  shortly  afterwards 
made,  being  hastened  by  circumstances  of  an  unexpected 
and  disastrous  kind,  namely,  the  sepoy  mutiny  of  1857, 
which  was  not  suppressed  till  the  close  of  1858.  It  then 
appeared  to  Parliament,  that  the  time  had  arrived  for  a 
more  effectual  administration  of  India.  By  the  Govern- 
ment of  India  Act,  1858,  it  was  accordingly  provided, 
that  all  the  powers  and  rights  vested  in  the  East  India 
Company  in  trust  as  aforesaid  should  cease,  and  should 
become  vested  in  Her  Majesty  and  be  exercised  in  hef 
name ;  and  afterwards  {i.e.,  in  1874)  the  company  was 
dissolved  (c). 

The  Government  of  India  Act,  1858,  just  referred  to, 
after  providing  for  the  direct  sovereignty  of  the  British 
Crown  in  India  {d),  enacted  also  specifically  the  determi- 
nation of  the  functions  and  powers  theretofore  vested  in 
the  Court  of  Directors  and  Court  of  Proprietors  in  relation 
to  the  government  of  India  (e),  and  the  abolition  of  the 

(y)  S.  65.  (c)  36  &  37  Viot.  (1873)  0. 17, 

(z)  S.  43.  B.  36. 

(a)  S.  44.  (d)  21  &  22  Vict.  c.  106,  s.  1. 

(5)  S.  81.  («)  S.  60. 
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Board  of  Control  (/).  The  Act  also  contained  a  great 
variety  of  provisions  as  to  the  manner  in  which  the 
business  to  be  transacted  in  this  country,  in  relation  to 
the  Indian  Government,  and  the  correspondence  there- 
with, should  in  futui:ei  be  conducted  (g).  The  general 
effect  of  these  provisions  was ; — that  such  business  and 
correspondence  should  be  conducted  by  a  Principal 
Secretary  of  State  in  Council  (li) ;  that  such  Council,  of 
which  the  Secretary  of  State  was  to  be  president,  with  a 
power  himself  to  vote  (i),  should  consist  of  fifteen  mem- 
bers, appointed  by  him  (k)  under  the  style  of  the '  Council 
of  India,'  by  way  of  distinction  from  the  '  Council  of  the 
Governor-General '  already  established  in  that  country  (Z) ; 
that  the  members  of  the  council  should  be  salaried  (m), 
should  hold  of&ce  during  good  behaviour  (n),  and  should 
not  be  capable  of  sitting  or  voting  in  Parliament  (o). 

With  a  view  to  the  recognition  of  the  transfer  of 
government  from  the  East  India  Company  to  Her 
Majesty  effected  by  the  statute  of  1858,  above  mentioned, 
and  for  divers  other  weighty  reasons  of  state,  it  was 
subsequently  thought  expedient,  that  an  appropriate 
alteration  should  take  place  in  the  style  and  titles  apper- 
taining to  the  Imperial  Crown  of  the  United  Kingdom 
and  its  dependencies.  Accordingly,  under  the  Eoyal 
Titles  Act,  1876,  Her  Majesty  Queen  Victoria,  in  the 
year  1876,  added  to  her  previous  style  and  titles  the  title 
of '  Empress  of  India.' 

Incidental  changes  of  substantial  importance  have 
since  been  made  in  the  number  and  constitution  of  the 

(/)  S.  61.  appointment,    must    have    had 

(o)  S.  19.  personal  experience  of    Indian 

(h)  Ss.  3,  21.  conditions,    from    ten    to    five 

(i)  S.  21.  years, 

(fc)  Reduced   in    1907    to    a  (?)  S.  7. 

maximum  of  fourteen  (Counxsil  (m)  S.  13. 

of  India  Act,  1907).    The  same  („)  S.  11. 

statute  (s.  2)  reduced  the  period  (o)  S.  12. 

within  which  members,  on  their 

p2 


68  INTBODUCTION. 

High  Courts  of  the  different  provinces  of  India  (jo),  and 
in  other  matters  of  Indian  government.  But  by  far  the 
most  serious  change  which  has  taken  place  since  the 
Mutiny,  has  been  the  recent  provision  fo^:  the  introduc- 
tion into  the  legi,slative  councils  of  the  different  provinces, 
and  even  into  the  Legislative  Council  of  the  Governor- 
General  himself,  of  elected  representatives  of  the  native 
inhabitants  of  India.  This  momentous  step  was  taken 
by  an  Act  of  the  Imperial  Parliament  in  the  year  1909  (q), 
which  authorised  the  Governor-General  in  Council  to 
increase  the  number  of  ordinary  or  non-official  members 
in  such  legislative  councils  to  a  substantial  extent,  and 
to  make  provision  for  the  selection  of  such  additional 
members  by  nomination  or  election ;  thus,  for  the  first 
time,  introducing  the  representative  principle  into  the 
government  of  India.  By  the  same  Act  (r),  provision 
was  made  for  the  creation. of  a  separate  executive  council 
for  the  old  Fort  William  division  of  Bengal,  which,  on 
its  separation  from  the  newly  created  province  of  Eastern 
Bengal  and  Assam  (s),  and  the  removal  of  the  seat  of  the 
Governor-General  to  Delhi,  became  a  full  Governorship 
on  the  level  of  Madras  and  Bombay. 

[Note. — The  student  who  desires  to  know  more  of 
the  government  of  the  colonial  possessions  of  the  British 
Crown,  and  of  the  relations  between  the  Home  Govern- 
ment and  the  colonial  authorities,  should  consult  two 
valuable  works  recently  published  by  the  Clarendon 
Press,  viz. :  27^e  Government  of  India,  by  Sir  Courtenay 
Ilbert,  and  British  Rule  and  Jurisdiction  Beyond  the 
Seas,  by  the  late  Sir  Henry  Jenkyns.  The  important 
resolutions  arrived  at  by  the  Colonial  Premiers,  meeting 

(p)  See    the    Indian  High         (s)  Since     renamed     'Bihar 

Courts  Acts,  1861— 1911.  and    Orissa'   (Government    of 

(g)  Indian      Councils  Act,      India  Act,  1912,  Sched.  I.).  But 

1909.  the  boundaries  of  the  old  and 

W  S.  3.  new  provinces  are  not  the  same. 
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[from  time  to  time  in  London  under  the  chairmanship  of 
the  Secretary  of  State  for  the  Colonies,  should  also  not 
be  forgotten.  These  resolutions  contemplate  the  holding, 
every  four  years,  of  an  Imperial  Conference  on  the 
affairs  of  the  Empire,  and  the  exchange,  during  the 
intervals  between  the  Conferences,  of  information  on 
matters  of  common  interest.  But  these  arrangements, 
important  as  they  are,  remain  at  present  part  of  the 
administrative  machinery  of  government.  They  are  not 
yet  embodied  in  legislation,  and  are,  consequently,  of  an 
experimental  nature.] 


(70) 


SECTION  V. 
OF  THE  KINGDOM  OF  ENGLAND  ITSELF. 


[We  come  now  to  consider  the  kingdom  of  England 
itself;  the  direct  and  immediate  subject  of  those  laws 
concerning  which  we  are  to  treat  in  the  ensuing  Com- 
mentaries. And  this  comprehends  not  only  Wales  and 
Berwick,  of  which  enough  has  been  said,  but  also  part 
of  the  sea.  The  main  or  high  seas  are,  in  one  sense, 
part  pf  the  kingdom  of  England  proper ;  for  thereon  our 
courts  of  admiralty  have  jurisdiction,  although  they  are 
not  subject  to  the  common  law.  The  main  sea  begins 
at  the  low  water-mark.  But  between  the  high  water- 
mark and  the  low  Water-mark,  where  the  sea  ebbs  and 
flows,  the  common  law  and  the  admiralty  have  alternate 
jurisdiction  ;  the  common  law  having  jurisdiction  on  the 
land,  when  it  is  an  ebb,  and  the  admiralty  on  the  water, 
when  it  is  full  sea  (f). 

The  territory  of  England  is  liable  to  two  divisions; 
the  one  ecclesiastical,  the  other  civil. 

I.  The  ecclesiastical  division  is,  primarily,  into  two 
provinces,  those  of  Canterbury  and  York.  A  province 
is  the  circuit  of  an  archbishop's  jurisdiction.  Each 
province  contains  divers  dioceses,  or  sees  of  suffragan 
bishops  (ii) ;    and  every  diocese  is   divided  into  arch- 

(i)  Finch,    Discourse    of  the  note  (3)) ;  and  coadjutor  bishops 

Law,     78 ;      ConstdbWs     Case  (of  a  more  recent  creation)  are 

(1601)  5  Rep.  107  a.  also  called  '  suffragan  bishops,' 

(it)  Bishops  are  here  termed  in    relation    to    the    principal 

'suffragan'  (a  word  signifying  bishop    of    their    diocese    (see 

deputy)  in  relation  to  their  arch-  post,  bk.  iv.  pt.  ii.  ch.  i.). 
bishop  (Co.  Litt.  by  Harg.  94  a, 
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[deaconries,  each  archdeaconry  into  rural  deaneries,  and 
every  rural  deanery  into  parishes  {x). 

A  parish  is  that  circuit  of  ground  which  is  oominitted 
to  the  charge  of  one  parson,  or  vicar,  or  other  minister 
having  cure  of  souls  therein  (?/).  How  antient  the 
division  into  parishes  is  may  at  present  be  difficult  to 
ascertain ;  for  it  seems  to  be  agreed  on  all  hands,  that, 
in  the  early  ages  of  Christianity  in  this  island,  parishes 
were  unknown,  or,  at  least,  signified  the  same  that  a 
diocese  does  now.  There  was  then  no  appropriation 
of  ecclesiastical  dues  to  any  particular  church ;  but  every 
man  was  at  liberty  to  contribute  his  tithes  to  whatever 
priest  or  church  he  pleased,  provided  only  that  he  did  it 
to  some.  Or,  if  he  made  no  special  appointment  or 
appropriation  thereof,  they  were  paid  into  the  hands  of 
the  bishop,  whose  duty  it  was  to  distribute  them  among 
the  clergy,  and  for  other  pious  purposes,  according  to  his 
own  discretion  (a). 

It  seems,  however,  to  be  the  better  opinion,  that  the 
division  of  the  land  into  parishes  was  largely  due  to 
the  organising  energy  of  Theodore  of  Tarsus,  who  was 
Archbishop  of  Canterbury  from  668  to  693  a.d.  (a).  At 
any  rate,  we  find  the  distinction  of  parishes,  and  of 
mother-churches,  so  early  as  in  the  laws  of  King  Edgar, 
about  the  year  960.  For,  whereas  before  that  time  the 
consecration  of  tithes  was  in  general  arbitrary,  every 
man  paying  his  own  to  what  church  or  parish  he  pleased, 
it  was  ordered  by  these  laws  that  "  all  tithe  be  paid 
to  the  mother- church  to  which  the  parish  belongs  "  (h). 

(x)  Co.  Litt.  94  tation  Act,  1889,  s.  5).    But  see 

(y)  "Parochia    est    locus   in  Local  Government  Act,  1894, 

quo     degit    populus     alicujus  s.  75. 

ecclesiiB."  (Jeffery's  Case  (1589)  (z)  Selden,   Tithes,   9,    4;    2 

5  Rep.  67  a.)    For  purposes  of  Inst.  646. 

an  act  of  Parliament,  'parish'  (a)  Stubbs,        Constitutional 

now  means  a  place  having  (or  History,  1.  p.  227. 

capable  of  having)   a  separate  (fi)  Laws  of  Edgar,  II.  1  (1), 

overseer  or  poor  rate  ^Interpre-  in    Liebermann,     Gesetze     der 
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[However,  if  any  thane,  or  great  lord,  had  a  church  within 
his  own  demesnes,  distinct  from  the  mother  church, 
then,  "provided  such  church  had  a  place  of  burial  belong- 
ing to  it,  he  might  allot  one-third  of  his  tithes  for 
the  maintenance  thereof.  But,  if  it  had  no  cemetery, 
the  thane  must  himself  have  maintained  his  chaplain  by 
some  other  means ;  for  in  such  case  all  his  tithes  were 
ordained  to  be  paid  to  the  mother-church  (c). 

The  division  of  the  kingdom  into  parishes  happened 
probably  not  all  at  once,  but  by  degrees  ;  and  it  seems 
pretty  clear  and  certain,  that  the  boundaries  of  parishes 
were  originally  ascertained  by  those  of  townships,  or  as 
they  were  later  called,  manors.  For  it  very  seldom 
happens  that  a  manor  or  township  extends  over  more 
parishes  than  one,  though  there  are  often  many  manors 
or  townships  in  one  parish.  The  lords,  as  Christianity 
spread  itself,  began  to  build  churches  upon  their  own 
demesnes  or  wastes,  to  accommodate  their  tenants  in 
one  or  two  adjoining  lordships ;  and,  in  order  to  have 
divine  service  regularly  performed  therein,  they  obliged 
all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  minister,  instead  of 
leaving  them  at  liberty  to  distribute  them  among  the 
clergy  of  the  diocese  in  general.  This  tract  of  land, 
the  tithes  whereof  were  so  appropriated,  formed  a 
distinct  parish,  which  will  well  enough  account  for  the 
frequent  intermixture  of  parishes  one  with  another. 
For  if  a  lord  had  a  parcel  of  land  detached  from  the 
main  of  his  estate,  but  not  sufficient  to  form  a  parish 
of  itself,  it  was  natural  for  him  to  endow  his  newly- 
erected  church  with  the  tithes  of  those  disjointed  lands. 

Thus  parishes  were  gradually  formed,  and  parish 
churches  endowed  with  the  tithes  that  arose  within  the 

Angehachaen,   p.    197.    (It  is,  of  an  old  Saxon  word,  meaning 

,  however,  very  doubtful  whether  simply  '  district '). 

the  term  '  parish '  is  here  any-  (c)  Ibid.  1  (2),  2. 
thing  more  than  a  late  version 
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[circuit  assigned.  But  some  lands,  either  because  they 
were  in  the  hands  of  irreligious  and  careless  owners,  or 
were  situated  in  forest  and  desert  places,  or  for  other 
now  unsearchable  reasons,  were  never  united  to  any 
parish,  but  remained  extra-parochial.  The  sea-shore  is 
priind  fade  extra-parochial,  as  is  also  the  bed  of  a  public 
navigable  river.  In  all  extra -parochial  places  the  tithes 
are  by  immemorial  custom  payable  to  the  King,  in  trust 
and  confidence  that  he  will  distribute  them  for  the 
general  good  of  the  Church  (rf).]  Kecent  legislation  has 
provided,  in  view  of  the  great  increase  of  population  in 
certain  centres,  for  the  subdivision  of  antient  ecclesi- 
astical parishes,  either  into  districts  subordinate  to  the 
old  church,  or  into  completely  independent  parishes  (c). 
And  thus  much  for  the  ecclesiastical  division  of  this 
kingdom. 

II.  [The  antient  civil  division  of  the  territory  of 
England  is  into  counties,  and  of  counties  into  hundreds, 
and  of  hundreds  into  tithings  or  townships.  As  to  the 
tithings,  they  were  so  called,  from  the  Saxon,  because 
ten  freeholders  with  their  families  composed  one.  These 
families  all  dwelt  together,  and  were  sureties  (or  free 
pledges)  to  the  King,  for  the  good  behaviour  of  each 
other ;  and,  if  any  offence  was  committed  in  their 
district,  they  were  bound  to  have  the  offender  forth- 
coming (/).  And  therefore  antiently  no  man  was 
suffered  to  abide  in  England,  above  forty  days,  unless 
he  were  enrolled  in  some  tithing  or  decennary  (g).  One 
of  the  principal  inhabitants  of  the  tithing  was  annually 

(d)  2  Inst.  647 ;  Wright  v.  book  of  the  12th  century.  It 
Wright  (1596),  Cro.  Eliz.  512.         is  very  doubtful    whether  the 

(e)  The  New  Parishes  Acts,  tithing  is  (a)  older  than  the 
1843 — 1884.  (See  post,  bk.  iv.  Conquest,  (6)  a  local  unit  at  all. 
pt.  ii.  ch.  iv.)  The  Laws  of  Edward  the  Con- 

(/)  Our    chief    information  fessor    are  printed  in  Lieber- 

about  the  tithing  or  frankpledge  mann,   Gesetze   der    Angelsach- 

comes  from  the  so-called  Laws  sen. 

of  Edward  the  Confessor,  a  law  (g)  Mirrour,  c.  1,  s.  3. 
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[appointed  to  preside  over  the  rest,  being  called  the '  tithing 
man,'  the  'headborh'  (words  which  speak  their  own 
etymology),  and,  in  some  counties,  the  '  borsholder,'  or 
'  borh's-ealdor,'  being  supposed  the  discreetest  man  in  the 
bo^h  or  tithing  (/i). 

Townships,  towns,  or  vills,  were  antiently  of  the  same 
significance  in  law,  each  of  them  having  had  originally  a 
church  with  sacraments  and  burials,  though  that  seems 
to  be  rather  an  ecclesiastical  than  a  civil  distinctioli  (t) ; 
but  the  word  town  is  now  become  a  generical  term,  com- 
prehending under  it  several  species  and  varieties  (fc).J 
Taken  in  this  wide  sense,  towns  are  distinguished  from 
each  other  as  being  either  corporate  or  not  corporate. 
In  the  former,  the  ratepaying  inhabitants  are  created  by 
royal  charter  a  legal  personality  commonly  designated  a 
municipal  coi-poration,  of  the  powers  of  which  we  shall 
have  much  to  say  in  a  later  volume  (kk).  Again,  there  are 
market-towns,  or  towns  entitled  to  hold  markets,  and 
there  are  others  which  have  not  that  franchise;  and, 
lastly,  towns  are  either  cities,  boroughs,  or  common 
towns.  The  title  of  '  city  '  is  in  this  country  merely 
traditional  or  honorary,  carrying  with  it  no  special 
powers.  A  borough  was  anciently  a  fortified  place,  then 
a  town  which  exercised  certain  privileges  or  franchises, 
e.g.,  the  right  to  manage  its  own  affairs,  or  to  send 
members  to  Parliament.  At  the  present  day,  a  true 
borough  is  a  town  which  is  incorporated  by  charter  for 
purposes  of  self-government  (l).  But  an  urban  con- 
-  stituency  which  sends  members  to  Parliament  is 
frequently  called  a  '  parliamentary  borough.' 
Apart,  however,  from  these  privileged  cases,  there  has 

(h)  Laws  of  Edward,  20  (3).  Blaclcmore  (1870)  L.  R.  4  H.  L. 

(j.)  Co.  Litt.  115  b.  610. 

(fe)  Elliott   V.    South    Devon  Qck)  See  post,  bk.  iv.  pt.  iii. 

Bailwaf    Company    (1848)    2  ch.  ii.  (vol.  iii.). 

Exch.  729 ;  London  and  South  (I)  Interpretation  Act,  1883, 

Western  Railway   Company  v.  s.  16. 
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existed,  from  antient  times,  the  ordinary  township  or  vill, 
which  is,  even  now,  despite  recent  changes,  the  basis  of 
the  English  system  of  local  government.  For  a  long 
period,  during  the  Middle  Ages,  its  very  existence  was 
obscured  by  the  ecclesiastical  organisation  of  the  parish, 
which  had  obtained  such  a  powerful  hold  upon  it,  and 
absorbed  so  many  of  its  functions.  But,  with  the  growth 
of  the  Poor  Law  system  in  the  seventeenth  and  eighteenth 
centuries,  the  township,  with  its  overseers  and  relieving 
officers,  began  once  more  to  reappear  under  the  names 
of  '  Poor  Law  parish,'  or  '  civil  parish,'  And,  although 
the  tradition  of  the  Middle  Ages  was  still  strong  enough 
to  enable  the  ecclesiastical  officers  (the  incumbent  and 
churchwardens)  and  the  ecclesiastical  assembly  (the 
vestry)  to  claim  much  of  the  control,  even  in  secular 
affairs  ;  yet  the  increasing  difficulties  resulting  from  the 
vast  growth  of  population,  at  the  end  of  the  eighteenth 
and  the  beginning  of  the  nineteenth  centuries,  gradually 
led  to  a  complete  severance  of  the  ecclesiastical  and 
secular  parishes,  which  are  now,  in  many  cases,  totally 
different  in  area  (7?i).  The  three  great  steps  by  which 
this  result  was  achieved  were : — (1)  the  Public  Health 
Act,  1875,  which,  virtually,  constituted  each  urban  civil 
parish  (outside  the  Metropolitan  area)  a  separate  '  urban 
district ' ;  (2)  the  Local  Government  Act,  1894,  which 
conferred  certain  powers  of  self-government  upon  rural 
civil  parishes.;  and  (8)  the  London  Government  Act, 
1899,  which  converted  the  London  civil  parishes  into 
municipal  boroughs. 

As  ten  families  of  freeholders  made  up  a  township  or 
tithing,  so  ten  tithings  composed  a  superior  division, 
called  a  hundred,  as  consisting  of  ten  times  ten  families  (n). 

(m)  The  period  of  struggle  is  Vestries  Act,  1853. 

represented  by  such  statutes  as  (n)  The  numerical  inferences 

the  Vestries  Act,  1818  (Sturges  drawn  from   these    names  are 

Bourne's  Act),  the  Vestries  Act,  extremely  doubtful. 
1831  (Hobhouse's  Act),  and  the 
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The  hundred  was  governed  by  a  high  constable  or  bailiff ; 
and  formerly  there  was  regularly  held  in  it  the  hundred 
court  for  the  trial  of  causes,  though  that  court  has  now 
fallen  into  disuse.  Moreover,  the  hundred  was  answer- 
able for  the  riotous  demolition  of  churches,  buildings, 
and  machinery,  and  for  plunder  of  wreck  But  now, 
under  the  Eiot  (Damages)  Act,  1886  (o),  the  compensa- 
tion for  damage  to  buildings  or  other  property  occasioned 
by  riots  is  payable  out  of  the  police  rate;  and  by  the 
Local  Government  Act,  1888,  the  county  council  is  made 
the  local  authority  for  the  execution  of  the  Act.  The 
liability  for  plunder  of  wreck  was  likewise,  by  the 
Merchant  Shipping  Act,  1894  (oo),  transferred  to  the 
police  district.  But  the  liability  for  the  maintenance  of 
roads  still  occasionally  falls  on  the  hundred.  In  some  of 
the  more  northern  counties  these  hundreds  are  called 
'  wapentakes.' 

[An  indefinite  number  of  hundreds  make  up  a  county 
or  shire.  Shire  is  a  Saxon  word  which  signifies  merely 
a  division;  but  a  county  (comitatus)  is  plainly  derived 
from  comes,  the  count  of  the  Pranks,  that  is,  the  earl  or 
alderman  (as  the  Saxons  called  him)  of  a  shire,  to  whom 
the  government  of  it  was  entrusted.  This  he  usually 
exercised  by  his  deputy,  still  called  in  Latin  rice-comes, 
and  in  English,  the  sheriff,  shrieve,  or  shire-reeve,  signi- 
fying the  officer  of  the  shire,  upon  whom  the  whole  civil 
administration  gradually  devolved.'  In  some  counties 
there  is  an  intermediate  division  between  the  shire  and 
the  hundred,  as  lathes  in  Kent  and  rape^  in  Sussex,  each 
of  them  containing  about  three  or  four  hundreds  a- 
piece  (p).  And  these  had  formerly  their  lathe-reeves 
and  rape-reeves,  acting  in  subordination  to  the  shire- 
reeve.    Where  a  county  is  divided  into  three  of  these 

(o)  49  &  50  Vict.  c.  38.  split    up     into      divisions,     a 

(oo)  S.515.  principle   adopted  for    general 

(jj)  Tor  some  purposes,  con-  purposes  by  the  Local  Govern- 

nected  chiefly  with  magisterial  ment  Acts,vl888  and  1894 

business,    certain    counties  are 
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[intermediate  jurisdictions,  they  are  called  trithings, 
which  were  antiently  governed  by  the  trithing-reeves  (q). 
These  trithings  still  subsist  in  the  large  county  of  York ; 
where  by  an  easy  corruption,  they  are  denominated 
Ridings — the  North,  the  East,  and  the  West  Eiding.] 

It  seems  probable  that  the  realm  was  originally 
divided  into  counties,  with  a  view  to  the  more  convenient 
administration  of  justice ;  for  the  judicial  business  of  the 
kingdom  was  in  early  times  chiefly  despatched  in  local 
courts,  held  in  each  different  county,  before  the  sheriff, 
as  its  principal  officer.  And  as  regards  crime,  the  trial 
is,  as  a  general  rule,  still  conducted  in  the  county  wherein 
the  offence  is  alleged  to  have  been  committed ;  the  trial 
taking  place  either  before  the  judges  and  commissioners 
of  assize,  on  their  periodical  circuits,  or  else  before  the 
justices  of  the  peace  for  the  county  at  their  quarter 
sessions.  But,  under  the  provisions  of  modern  Acts  of 
Parliament,  counties  may  be  united  together  for  the  trial 
of  prisoners  (r). 

Another  important  object,  connected  with  the  distribu- 
tion into  counties,  is  that  of  parliamentary  representa- 
tion. Every  county  used  to  send  to  the  House  of 
Commons  its  own  members,  called  knights  of  the  shire, 
who  represented  their  respective  counties,  as  the  borough 
members  their  respective  towns.  Latterly,  the  larger 
counties  have  been  subdivided,  each  portion  forming  (so 
far  as  this  purpose  is  concerned)  a  separate  county,  and 
sending  its  separate  representative.  And  this  subdivi- 
sion of  counties  has  been  recently  carried  to  a  great 
length ;  while  even  boroughs  also  have  been  subdivided, 
for  parliamentary  purposes,  by  the  Kedistribution  of 
Seats  Act,  1885  (jt). 

For  the  object  of  local  taxation,  too,  the  division  into 
counties  is  of  practical  effect  and  importance.    For,  as 

(2)  Laws  of  Edward,  0.  31      Spring  Assizes  Act,  1879. 
(Liebermann, .  Gesetxe).  (rr)  48  &  49  Vict.  c.  23. 

(r  )  Winter  Assizes  Act;  1876 ; 
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each  parish  is  subject  to  a  rate  for  the  rehef  of  the  poor, 
so  is  every  county  subject  to  a  county  rate,  which  is 
directed  to  be  levied  on  the  occupiers  of  land  within  the 
county,  and  is  applicable  for'  many  miscellaneous  pur- 
poses, such  as  the  maintenance  of  the  rural  police,  lunatic 
asylums,  bridges,  and  the  like.  And,  finally,  new  elec- 
tive County  Councils  have  been  provided,  by  the  Local 
Government  Act,  1888,  for  the  administration  of  local 
affairs;  the  working  of  which  will  hereafter  be  ex- 
plained (s). 

[Three  of  these  counties,  viz.,  Chester,  Durham,  and 
Lancaster,  are  called  counties  palatine.  The  two  former 
are  such  by  prescription  or  immemorial  custom  (t), 
which  dates  back  at  least  to  the  Norman  conquest. 
Lancaster  was  created  a  county  palatine  by  King  Edward 
the  Third,  in  favour  of  Henry,  Plantagenet,  Duke  of 
Lancaster,  whose  heiress  being  married  to  John  of 
Gaunt,  the  King's  son,  the  franchise  was  afterwards 
greatly  enlarged  and  confirmed  in  Parliament,  to  honour 
John  of  Gaunt  himself  (v).  Counties  palatine  are  so 
called  a  palatio ;  because  the  owners  thereof,  the  Earl  of 
Chester,  the  Bishop  of  Durham,  and  the  Duke  of  Lan- 
caster, had  formerly  in  those  counties  jura  regalia  as 
fully  as  the  King  in  his  palace  (x).  That  is  to  say,  they 
might  pardon  treasons,  murders,  and  felonies;  they 
appointed  judges  and  justices  of  the  peace ;  all  writs,  and 
indictments  ran  in  their  names,  as  in  other  counties  in 
the  King's  5  and  all  offences  were  said  to  be  done  against 
their  peace,  and  not,  as  in  other  places,  contra  pacem 
domini  regis  (y).  And  indeed,  by  the  antient  law,  in  all 
peculiar  jurisdictions,  offences  were  said  to  be  done 
against  his  peace  in  whose  court  they  were  tried :  in  a 


(e)  See  jaod,  bk.  iv.  pt.  iii.  center  (1562)  Plowd.  212. 
ch.  ii.  (vol.  iii.).  (so)  Bracton,  1.'3,  eh.  8,  s.  4 

(<)  Seld.  Tit.' Hon.  2,  5,  8.  (y)  4  Inst.  205. 

(«,)  Case  of  Buoliy  of  Lan- 
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[court  leet,  contra  pacem  domini ;  in  the  court  of  a  cor- 
poration, contra  pacem  ballivorum ;  and  in  the  sheriffs 
court  or  tourn,  contra  pacem  vice-comitis.     These  palatine 
privileges,  so  similar  to  the  regal  independent  jurisdic- 
tions usurped  by  the  gre^t  barons  on  the  Continent, 
durinig  the  weak  and  infant  state  of  the  first  feudal 
kingdoms  in  Europe,  were  in  all  probability  originally 
granted  to  the  counties  of  Chester  and  Durham,  because 
these  counties  bordered  upon  inimical  countries,  Wales 
and  Scotland;  in  order  that  the  owners,  being  encour- 
aged by  so  large  an  authority,  might  be  the  more  watch- 
ful in  its  defence.    And  upon  this  account  also  there 
were  formerly  two  other  counties  palatine,  Pembroke- 
shire  and   Hexhamshire   (the   latter  now  united  with 
Northumberland) ;   but  these  were  abohshed  by  Parlia- 
ment, the  former  in  the  twenty-seventh  year  of  Henry 
the  Eighth,  and  the  latter  in  the  fourteenth  year  of 
Elizabeth.    In  the  twenty-seventh  year  of  Henry  the 
Eighth,  moreover,  the  powers  before  mentioned  of  the 
owners  of  the  three  remaining  counties  palatine  were 
abridged,  the  reason  for  their  continuance  having  in  a 
manner  ceased  (z) ;]    and  in  modern  times,  alterations 
have  taken  place  in  regard  to  the  administration  of  jus- 
tice in  the  counties  palatine,  which  have,  for  the  most 
part,  assimilated  them  in  that  respect  to  the  rest  of 
England.    Thus,  by  the  Law  Terms  Act,  1830,  the  juris- 
diction of  the  Court  of  Session  of  the  county  palatine  of 
Chester  was  abolished ;  and  that  county  was  subjected 
in  all  things  to  the  jurisdiction  of  the  superior  courts  at 
Westminster.     And  by  the  Judicature  Act,   1873,  the 
jurisdictions  of  the  Court  of  Common  Pleas  of  Lancaster 
and  of  the  Court  of  Pleas  of  Durham  were  respectively 
transferred  to  the  High  Court  of  Justice  by  that  Act 
established ;  though  the  Chancery  Courts  of  these  juris- 
dictions  remain  separate  (a).      [None  of    the  counties 

(z)  27  Hen.  8  (1536)  c.  24.  (a)  36  &  37  Vict.  c.  66,  s.  16. 
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[palatine  any  longer  remains  in  the  hands  of  subjects. 
For  the  earldom  of  Chester  was  united  to  the  Crown  by 
Henry  the  Third,  and  has  ever  since  been  one  of  the 
titles  of  the  monarch's  eldest  son ;  the  palatine  jurisdic- 
tion of  Durham  was  taken  from  the  Bishop  of  Durham 
by  the  Durham  (County  Palatine)  Act,  1836  (amended 
by  the  Durham  County  Palatine  Act,  1858),  and  was 
vested  as  a  separate  firanchise  and  royalty  in  the  crown ; 
and  the  county  palatine  of  Lancaster,  with  the  duchy 
which  had  been  conferred  on  John  of  Gaunt,  was  at 
length,  in  the  year  1485,  vested  in  King  Henry  the 
Seventh  and  his  heirs,  as  a  distinct  and  separate  inherit- 
ance from  the  Crown  of  England. 

The  Isle  of  Ely  was  never  a  county  palatine,  though 
frequently  so  called,  but  merely  a  royal  franchise,  or 
soke ;  the  Bishop  having,  by  grant  of  King  Henry  the 
First,  jura  regalia  within  the  district,  whereby  he  exer- 
cised a  jurisdiction  over  all  causes,  as  well  criminal  as 
civil  (b).]  By  the  Liberties  Act,  1836,  this  secular 
authority  of  the  bishop  was  taken  from  him,  and  vested 
in  the  Crown. 

[There  are  certain  counties  corporate,  otherwise  called 
counties  of  cities  or  towns,  to  which,  out  of  special  grace 
and  favpur,  the  Kings  of  England  have  from  time  to  time 
granted  the  privilege  to  be  counties  of  theniselves,  and 
to  be  governed  by  their  own  sheriffs  and  other  magis- 
trates, so  that  no  officers  of  the  county  at  large  have  any 
power  to  intermeddle  therein.]  As  such  counties  cor- 
poralie  constitute  no  part  of  the  counties  in  which  they 
are  locally  situate,  so  they  had  formerly,  in  general,  no 
share  in  voting  for  the  members  to  serve  for  those  coun- 
ties in  Parliament ;  nor  were  they  included  within  their 
respective  counties,  so  far  as  regards  the  trial  of  offenders. 

(b)  4  Inst.  220;  Cotton  v.  Grant  v.  Sagge  (1802)  3  East, 
Johnson    (1619)    Garth.    109 ;      128. 
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But  these  exemptions    have    now    been    very  largely 
abolished  (c). 

In  addition  to  these  ancient  civil  divisions  of  town- 
ships, hundreds,  and  counties,  England  is  now,  for  the 
purposes  of  local  government,  divided  into  many  other 
units,  such  as  Poor  Law  Unions,  Petty  Sessional  Divi- 
sions, Urban  and  Bural  Districts.  But  an  account  of 
these  will  more  properly  be  given  in  that  part  of  the 
work  which  deals  with  the  Social  Economy  of  the 
Bealm  {d). 

(c)  See  Bredistribution  of  Seats     •   (d)  See  post,  bk.  iv,  pt.   iii. 
Act,  1885,  and  Local  Govern-      (chs.  ii.  &  vii.). 
ment  Act,  1888. 
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NEW  COMMENTAKIES 
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THE    LAWS   OF   ENGLAND. 


BOOK  L 

OF    PEESONAL    EIGHTS. 


The  whole  law  may  be  said  to  be  concerned  with 
rights  and  ivrongs,  these  terms  being  in  a  sense 
correlatives ;  and  in  our  exposition  of  the  law,  we  shall 
adopt  (as  other  writers  have  done)  (a),  that  fundamental 
distinction. 

Now  rights,  when  analysed,  are  found  to  consist  of 
several  kinds.  For  they  regard  either,  first,  a  man's 
own  person  ;  or,  secondly,  his  dominion  over  things ;  or, 
thirdly,  his  private  relations ;  or,  fourthly,  his  condition 
as  a  member  of  the  community.  And  of  these  varieties 
of  rights,  the  first  we  may  call  personal  rights ;  the  second, 
rights  of  property ;  the  third,  lights  in  private  relations  ; 
and  the  fourth,  public  rights.  But  rights  imply  duties  ,- 
for  whatever  is  due  to  one  man  is  necessarily  due  from 
another.  For  example,  the  right  of  one  man  to  receive 
from  another  the  price  of  a  commodity  sold,  casts  upon 
the  latter  the  duty  of  paying  that  price ;  and  the  general 
right  of  each  individual  to  live  in  personal  security, 
implies  the  converse  duty  on  the  part  of  others  not  to 
subject  him  to  any  violence.  In  the  discussion  of  rights, 
therefore,  it  is  often  necessary  to  speak  also  of  duties ; 

(a)  Hale's  Analysis  (Preface) ;  1  Bl.  Com.  p.  118. 

g2 
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and  it  is  under  the  aspect  of  duties  principally,   that 
certain  rights  require  to  be  considered. 

Wrongs  also  may  be  subdivided ;  but  the  leading 
distinction  here  depends  not  on  the  character  of  the 
right  violated,  but  on  the  party  who  is  supposed  to 
sustain  injury  from  its  violation.  That  is  to  say,  when 
the  violation  is  left  to  be  redressed  by  a  particular 
individual  only,  it  is  called  a  civil  injury ;  but  when  it 
may  be  the  subject  of  a  prosecution  by  the  Crown  in  the 
interests  of  the  public,  it  is  called  a  crime  (b).  Thus,  the 
withholding  of  a  debt  is  a  wrong  to  the  individual,  and 
consequently  a  civil  injury ;  but  to  deprive  a  man  of  his 
money  by  theft  or  robbery,  is  held  to  be  a  wrong  also 
to  the  public,  and  therefore  a  crime.  It  is,  however, 
necessary  to  remember,  that  the  same  act,  e.g.,  an 
assault,  may  be  both  a  civil  injury  and  a  crime. 

The  method,  or  order  of  discussion,  we  shall  adopt, 
will  therefore  be  as  follows : — 
Book  I.  Of  Personal  Eights. 
'     II.  Of  Eights  of  Property. 

III.  Of  Eights  in  Private  Eelations. 

IV.  Of  Public  Eights. 

V.  Of  Civil  Injuries ;  including  also  the  modes  of 
redress  which  the  law  provides  for  them. 

VI.  Of  Crimes ;  comprising  also  the  modes  of 
criminal  prosecution. 

Personal  Eights  consist  of  two  principal  varieties, 
namely,  personal  security  and  personal  liberty. 

I.  And  first,  the  right  oi  personal  security.  Personal 
security  extends  to  and  includes  the  enjoyment  of  a 
man's  life  and  limbs;  and  of  his  body,  health,  and 
reputation. 

(l>)  See  4  Bl,  Com.  pp.  5,  6. 
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[Life  is  a  right  inherent  by  nature  in  every  individual ; 
and  it  begins,  in  contemplation  of  law,  as  soon  as  an 
infant  is  able  to  stir  in  the  womb.  Indeed,  an  infant  en 
ventre  sa  mere  is,  for  many  purposes,  deemed  in  law  to  be 
already  born,  and  may,  e.g.,  take  as  legatee  or  devisee  (c), 
or  even  as  next-of-kin  or  heir ;  but  in  the  latter  case 
the  presumptive  heir  will  be  entitled  until  the  actual 
birth  {cl).  Also,  if  a  woman  is  quick  with  child,  and  by  a 
potion  or  otherwise  designedly  killeth  it  in  her  womb — 
or  if  any  one  beat  her,  with  the  like  design,  whereby  the 
child  dieth  in  her  womb,  and  she  is  delivered  of  a  dead 
child — this,  though  not  murder,  was  by  the  antient  law 
considered  manslaughter  (e).]  And  although,  by  the 
modern  law,  the  offence  is  no  longer  homicide  in  either 
case,  still  to  procure  a  miscarriage  is,  in  all  cases,  a 
heinous  crime ;  and  if  means  be  used,  with  intent  to  kill 
a  child  in  the  womb,  and  the  child  is  born  alive,  and 
afterwards  dies  by  reason  of  the  means  so  used,  the  case 
amounts  to  murder  (/). 

[A  man's  limbs — by  which  we  intend  his  fighting 
members — being  given  to  him  for  his  protection  in  a 
state  of  nature,  the  deprivation  of  a  man  thereof  is 
mayhem  by  the  common  law  ;  for  to  his  limbs,  as  to  life 
itself,  a  man  has  a  natural  inherent  right. 

A  man's  life  and  limbs  are  held  of  such  high  value  in 
the  law,  that  even  homicide  is  pardonable,  if  committed 
se  defendenclo ,-  and,  whatever  a  man  does  to  save  either 
life  or  member,  is  looked  upon  as  done  upon  the 
highest  necessity  and  compulsion.  Therefore,  if  a  man, 
through  fear  of  death  or  mayhem,  is  prevailed  upon  to 
execute  a  deed,  or  to  do  any  other  legal  act,  such  deed  or 

(c)  Beeve   v.  Long  (1694)  4      soji  (1740)  2  Atk.  115 ;  Goodtitle 
Mod.  282  ;  Pearce  v.  Carving-      y.  Newman  (1774)  3  Wils.  526. 
ton  (1873)   L.  R.  8  Ch.  App.  (e)  Braoton,  fo.  121. 

969.  ■  (/)  3  Inst.  50;    JS.  v.  West 

(d)  Burdet  V.  Sopegood  (1718)      (1848)  1  C.  &  K.  784. 
1  P.  Wms.  486;  Wallis  v.  Hod- 
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[act,  although  accompanied  ,  with  all  the  requisite 
solemnities,  may  be  afterwards  avoided  by  him,  on  the 
ground  of  duress  to  life  or  limh  ;  he  having  been  in  fact 
forced  into  the  deed  or  act  by  a  well-grounded  appre- 
hension of  losing  life  or  limb  (g).  And  such  apprehen- 
sion is  also  an  excuse  in  law  for  many  misdemeanors, 
as  will  appear  in  the  course  of  these  Commentaries  (h). 

Duress  to  life  or  limb  is  of  two  sorts,  either,  first, 
duress  of  imprisonment,  as  where  a  man  actually  loses 
his  liberty ;  or  duress  per  nwms,  as  where  the  hardship 
is  only  threatened  and  impending.  But  in  either  case, 
the  duress  is  duress  to  the  person,  as  opposed  to  duress 
to  a  man's  goods;  with  the  latter  of  which  species  of 
duress  we  are  not  at  present  concerned.  Duress  per 
minas  is  either  fear  of  death  (i.c.  loss  of  life),  or  else  fear 
of  mayhem  {i.e.  loss  of  limb).  But,  in  either  case,  the 
fear  must  be  upon  sufficient  reason  ;  that  is  (as  Bracton 
expresses  it),  "non  suspicio  cujuslibet  vani  vel  meticulosi 
homvnis,  sed  talis  qui  cadere  possit  etiam  in  virum  con- 
stantem ;  talis  enim  debet  esse  metus,  qui  in  se  contineat 
mortis  pericidum,  et  corporis  cruciatum  "  (i).  Therefore, 
the  mere  fear  of  a  battery  or  of  being  beaten,  however 
well  grounded,  is  not  duress  to  the  person ;  because  for 
the  actual  battery  itself,  a  man  may  have  satisfaction  in 
damages.  But  for  the  loss  of  life  or  limb  no  suitable 
recompense  can  be  mac|e  (k). 

The  law  not  only  protects  every  man  in  the  enjoy- 
ment of  his  life,  but  also  furnishes  him  with  everything 
necessary  for  its  support;  for,  by  the  rule  of  our  law, 
there  is  no  man  so  indigent  or  wretched  but  he  may 
demand,  from  the  more  opulent  of  his  fellow-citizens,  to 
be  supplied  with  the  necessaries  of  life,  invoking  for  this 
purpose  the  provisions  of  the  Poor  Law  Acts  (Q. 

(g)  2  Inst.  483.  (7c)  2  Inst.  483. 

(70  Vide  post,  }3k.\i.(\ol.i\.).  (7)  See  post,  bk.  iv.  pt.  iii. 

(i)  Br.    fo.    16    b ;     B.     v.  ch.  vii.  (vol.  iii.,  pp.  116-138). 
Southerton  (1805)  6  East,  126. 
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[Rights  of  life  and  of  limb  can  only  be  determined 
by  death,  civil  or  natural  (m) ;  civil  death  being  where 
a  man  is  outlawed,  and  becomes,  as  it  were,  dead  in 
law(n).     Formerly,  civil  death  also  occurred  •  when  a 
man  took  sanctuary  and  abjured  the  realm  (o),or  entered 
into  religion ;  in  both  of  which  cases  he  was  deemed  in 
>  law  absolutely  dead,  so  that  his  next  heir  had  his  estate. 
For  such  abjured  person,  equally  with  the  outlawed,  was 
entirely  cut  off  from  society ;  and  a  monk,  upon  entering 
into  religion,  might,  like  other  dying  men,  have  made 
his  last  will,  appointing  executors.    If  he  made  no  will, 
the  ordinary  granted  administration  to  his  next  of  kin ; 
and  his   executors   or  administrators  might  bring  the 
same  actions  for  debts  due  to  the  religious,  and  were 
liable   to   the   same   actions  for  debts  due  from    him, 
as  if  he  were  naturally  dead  (p).     In  short,  a  monk  was 
so  effectually  dead  in  law,  that  a  lease  made  for  the  term 
of  the  life  of  one  who  afterwards  became  a  monk,  deter- 
mined by  his  entry  into  religion ;  for  which  reason  leases 
for  life  were  usually  made  to  have  and  to  hold  for  the  term 
of  the  natihral  life  of  the  grantor-  or  lessor,  grantee  or 
lessee  {q).    But  inasmuch  as  the  law  of  England  never 
assumed  cognizance  of  ■profession  in  any  foreign  country, 
the  fact  not  being  triable  in  our  courts  (/•),  it  was  held,  after 
the  Reformation,  that  civil  death  could  no  longer  take  place 
by  profession  (s),]  nor,  by  the  effect  of  21  Jac.  1  (1623) 
c.  28  {ss),  which  abolished  sanctuaries,  by  abjuration  (f). 
Nevertheless,  it  would  still  take  effect  on  outlawry,  which, 
in  criminal  proceedings,  is  still  a  possible,  though  rare 
event ;  but  outlawry  on  civil  process  has  also  now  been 

(m)  Co.  Litt.  132  a.  hwry's  Case  (1596)  2  Rep.  48  b  ; 

(n)  3  Inst.  213.  Co.  Litt.  32  a. 

(o)  Co.  Litt.  133  a;  Newsome  ,      (r)  Co.  Litt.  132  b. 

V.  Bcnoyer  (1729)  3  P.  Wms.  37,  (s)  Bex  v.  Lady   Partington 

n.  (B).  (1692)  1  Salk.  162. 

(p)  Litt.  s.  200 ;  Co.  Litt.  133  b.  .      (ss)  S.  7. 

(2)  Archbishop     of    Canter-  (t)  1  Hale,  P.  C.  605. 
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abolished    by  the  Civil    Procedure    Acts    Kepeal  Act, 
1879  (m). 

[It  is  to  be  observed  also,  that  in  respect  of  the  enjoy- 
ment of  life  and  limb,  the  law  of  England  utterly  forbids 
or  excludes  the  arbitrary  power  of  killing  or  maiming. 
"  Nullus  liber  homo,"  says  the  Great  Charter,  "  aliquo 
modo  destruatur  .  .  .  nisi  per  legale  judicium  parium 
siiorum  vel  per  legem  terrae  "  (x),  which  words,  "  aliquo 
modo  destruatur,"  include,  according  to  Sir  Edward 
Coke  (y),  a  prohibition  not  only  of  killing  and  maiming, 
but  also  oi  torturing.  But,  of  coixrae,  flogging,  ioi  due 
cause  and  in  proper  cases,  is  permitted  by  the  law  as 
part  of  the  punishment,  but  not  in  the  sense  of  a  tortur- 
ing, of  the  prisoner.  Also,  by  the  statute  5  Edw.  3 
(1331)  c.  9,  no  man  may  be  forejudged  of  life  or  limb, 
contrary  to  the  Great  Charter  and  the  law  of  the  land ; 
and  by  the  statute  28  Edw.  3  (1354)  c.  3,  no  man  can  be 
put  to  death  without  being  first  brought  to  answer  by 
due  process  of  law.J 

As  regards  the  other  rights  which  are  comprised 
under  the  general  right  of  personal  security  (namely,  the 
enjoyment  of  a  man's  whole,  body,  and  of  his  health, 
and  reputation),  these  other  rights  entitle  him  to  security 
from  all  corporal  assaults,  though  they  amount  not 
to  destruction  of  either  life  or  limb ;  and  to  security  from 
all  such  malpractices  as  may  prejudice  or  annoy  his 
physical  health  or  vigour ;  and  also  to  the  security  of  his 
reputation  or  good  name.  But  inasmuch  as  it  is  to  the 
infringement  of  these  rights,  rather  than  to  the  rights 
themselves,  that  the  provisions  of  the  law  have  been 
directed,  they  will  be  more  conveniently  treated  of  when 
we  are  considering  the  law  of  wrongs  (2). 

(u)  42  &  43  Viet.  c.  59,  s.  3.  Blaokstone's    gloss    is    pennis- 

Ix)  Cap.  39  (ed.  Stubbs).  sible.— E.  J.) 

(ly)  2  Inst.  48.    (As  a  matter  (z)  Vide  post,  bk.  v.  and  bk. 

of  fact  Coke  does  not,  in  this  vi.  (vols.  iii.  and  iv.), 
passage,  speak  of  torture ;  but 
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II.  [And  second,  the  right  of  personal  liberty. 
Personal  Uberty  consists  in  the  power  of  moving  one's 
person  about  to  whatsoever  place  one's  own  incUnation 
may  direct,  without  imprisonment,  hindrance,  or  re- 
straint, unless  by  due  course  of  law  (a).  Thus,  it  is  an 
express  provision  of  the  Great  Charter,  that  no  free  man 
shall  be  taken  or  imprisoned,  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land ;  and  other  sub- 
sequent statutes  of  an  early  date  also  expressly  provide, 
that  no  man  shall  be  taken  or  imprisoned  on  mere 
suggestion  or  petition  to  the  King  or  to  his  Council, 
unless  it  be  by  legal  indictment,  or  other  due  process 
of  the  common  law  (6).  Also,  by  the  Petition  of  Right 
of  1628  (3  Car.  1)  it  is  expressly  declared  that  no 
free  man  shall  be  imprisoned  or  detained  without  cause 
shown,  to  which  he  may  make  answer  according  to 
law;  and  by  16  Car.  1  (1640)  c.  10  (&6),  it  was  enacted, 
that  if  any  person  should  be  restrained  of  his  Hberty 
by  order  or  decree  of  an  illegal  court,  or  by  command 
of  the  King's  Majesty  in  person,  or  by  warrant  of  the 
Council  board,  or  of  any  of  .the  Privy  Council,  he  should 
upon  demand  of  his  counsel  have  a  writ  of  habeas  corpus 
to  bring  his  body  before  the  Court  of  King's  Bench  or 
Common  Pleas.  This  court  was  thereupon  to  determine 
whether  the  cause  of  the  commitment  were  just ;  and 
the  court  was  to  forthwith  do  as  justice  demanded.  By 
the  31  Car.  2  (1679)  c.  2,  commonly  called  the  '  Habeas 
Corpus  Act,'  amended  and  made  more  effectual  by  the 
Habeas  Corpus  Act,  1816,  and  other  statutes,  the  methods 
of  obtaining  the  writ  of  habeas  corpus  are  so  plainly 
pointed  out  and  enforced,  that  so  long  as  this  statute 
remains  unimpeached,  no  subject  of  England  can  be 
long  detained  in  prison,  excepting  where  the  general 
law  requires  and  justifies  the  detention,  or  where  (in 

(a)  Cap.  39  (ed.  Stubbs).  Edw.  3  (1354)  o.  3. 

(6)  5  Edw.  3  (1331)  c.  9 ;  25  (bb)  S.  7. 

Edw.  3  (1350)  St.  5,  c.  4j   28 
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[exceptional  cases)  special  legislation  has  so  provided.  But 
at  the  same  time,  it  is  a  rule  with  the  courts,  that  they 
will  not  grant  a  habeas  corpus  as  of  course,  and  without 
probable  cause  shown  (c).  Lest  the  Habeas  Corpus  Acts 
should  be  evaded  by  demands  of  unreasonable  bail  or 
sureties  for  the  prisoner's  appearance,  it  is  declared  by 
the  Bill  of  Rights  {d),  that  excessive  bail  ought  not  to  be 
required ;]  and,  by  the  Indictable  Offences  Act,  1848  (e), 
and  the  Bail  Act,  1898  (/),  further  provisions  have 
been  made  for  facilitating  the  bail  of  accused  persons. 

[Of  great  importance  to  the  pubHc  is  the  preseirva- 
tion  of  this  personal  liberty ;  for  if  once  it  were  left  in 
the  power  of  any,  the  highest,  magistrate  to  imprison 
arbitrarily  whomsoever  he  or  his  officers  thought  proper, 
there  would  soon  be  an  end  of  all  other  rights  and 
immunities.  And  some  have  thought  that  unjust 
attacks,  even  upon  life  or  property,  at  the  arbitrary 
will  of  the  magistrate,  are  less  dangerous  to  the  common- 
wealth, than  such  as  are  made  upon  the  personal  liberty 
of  the  subject.  And  yet  sometimes,  when  the  state  is 
in  real  danger,  even  this  may  be  a  necessary  measure. 
But  the  happiness  of  our  constitution  is,  that  it  is  not 
left  to  the  executive  power  to  determine  when  the  danger 
is  such  as  to  render  this  measure  expedient.  For  it  is 
Parliament  only  (or  the  legislative  power)  which,  by 
suspending  the  Habeas  Corpus  Act  for  a  short  and 
limited  time,  can  authorise  the  Crown  to  imprison 
suspected  persons,  without  giving  any  reason  for  so 
doing.  In  like  manner,  the  senate  of  Rome  also  was 
wont  to  have  recourse  to  a  dictator,  or  magistrate  of 
absolute  authority,  when  it  judged  tlie  republic  to  be 
in  grave  and  imminent  danger.  The  decree  of  the 
senate  in  such  a  case  was  called  the  senatus-consmltum 
ultimae  necessitatis,  which  expression  seems  to  show  that 

(c)  Hohhome's  Case  (1820)  3      c.  2. 
B.  &  Aid.  420.  (e)  U  &  12  Viot.  c.  42. 

(cJ)  1  W.  &  M.,  St.  2  (1689)         (/)  61  Vict.  c.  7. 
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[this  experiment  ought  only  to  be  tried  in  cases  of 
extreme  emergency ;  and  in  these  the  nation  parts  with 
its  liberty  for  a  while,  in  order  to  preserve  it  for  ever. 

The  confinement  of  the  person  in  any  wise,  amounts 
in  law  to  an  imprisonment ;  eg.  keeping  a  man  against 
his  will  in  a  private  house,  putting  him  in  the  stocks, 
or  forcibly  detaining  him  in  the  street,  is  an  imprison- 
ment ig).  And  the  law  so  much  discourages  unlawful 
imprisonment  of  every  sort,  that  if  a  man,  while  under 
duress  of  imprisonment,  i.e.  compulsion  by  illegal  restraint 
of  liberty,  seals  a  bond  or  the  like,  he  may  afterwards 
avoid  the  deed  (/t).  Every  legal  imprisonment,  that  is 
to  say  commitment  to  prison,  must  either  be  by  process 
from  the  courts,  or  by  warrant  from  some  person  having 
authority  to  commit.  And  when  the  commitment  is 
under  a  warrant,  the  warrant  must  be  in  writing,  under 
the  hand  and  seal  of  him  by  whom  it  is  given,  and  must 
express  the  cause  or  causes  of  the  commitment,  in  order 
to  be  examined  into,  if  necessary,  upon  a  habeas  corpus. 
If  there  be  no  cause  expressed  in  the  warrant,  the  gaoler 
is  not  bound  to  detain  the  prisoner  (t). 

A  natural  and  regular  consequence  of  the  right  of 
personal  liberty  is,  that  every  Englishman  may  claim 
to  abide  in  his  own  country  so  long  as  he  pleases,  and 
not  to  be  driven  from  it  or  sent  out  of  it,  unless  by  the 
sentence  of  the  law.  The  King,  indeed,  by  his  royal 
prerogative,  may  issue  his  writ  ne  exeat  regno,  to  pro- 
hibit any  of  his  subjects  from  going  out  of  the  kingdom 
into  foreign  parts  without  licence;  for  that  may  be 
necessary  for  the  public  welfare,  or  for  the  due  safe- 
guarding of  the  commonwealth  {k).  But  no  power  on 
earth,  except  the  authority  of  Parliament,  can  send  a 

(jf)  2  Inst.  589.  in  cases  falling  under  sees.  4 

(ft)  Ibid.  482.  and  6  of  the  Debtors  Act,  1869 

(i)  Ihid.  52.  (32  &  33  Vict.  c.  62).    Colverson 

(k)  Practically,  the  writ  we  v.  Blomnfield  (1885)  29  Ch.  D. 

exeat  regno  is  now  only  issued  341. 
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[subject  out  of  the  kingdom  against  his  will;  for  exile 
was  never  sanctioned  by  the  common  law,  except  in 
the  case  of  abjuration  of  the  realm  (I).  And  though, 
in  comparatively  modern  times,  persons,  criminals 
under  sentence  of  '  transportation '  (m),  have  been  sent 
into  places  beyond  the  seas,  that  has  been  done  either 
by  their  own  choice,  to  escape  capital  punishment,  or 
else  it  has  been  under  the  express  authority  of  some 
Act  of  Parliament  (n).  For  the  Great  Charter  ex- 
pressly declares,  that  no  freeman  shall  be  banished, 
unless  by  the  judgment  of  his  peers,  or  by  the  law  of 
the  land  (o).  And,  by  the  Habeas  Corpus  Act,  1679 
(31  Car.  2,  c.  2),  it  is  enacted,  that  no  subject  of  the 
realm  shall  be  sent  prisoner  into  places  beyond  the 
seas ;  that  the  person  who  shall  dare  to  commit 
another,  contrary  to  this  law,  shall  be  disabled  from 
bearing  any  office,  shall  incur  the  penalty  of  a 
prcemunire,  and  shall  be  incapable  of  receiving  the 
King's  pardon;  and  that  the  party  injured  shall  have 
his  civil  action  also  against  the  wrongdoer,  his  aiders, 
advisors,  and  abettors,  whereby  he  shall  recover  his 
costs,  and  also  damages  to  the  extent  of  at  least  five 
hundred  pounds.  Moreover,  the  law,  in  these  particu- 
lars, is  so  benignly  and  liberally  construed  for  the 
benefit  of  the  subject,  that,  though  ivithin  the  realm 

(0  Co.  Litt.  133a.  ished    the    realm"    (39    Bliz. 

(m)  Transportation  was  abol-  (1597)   c.   4)   (see  Barrington, 

ished  by  the  Penal   Servitude  Observations    on    the   Statutes, 

Act,  1857  (20  &  21  Vict.  c.  3) ;  268  n,  269)  ;  and  that  the  first 

and    'penal    servitude,'    which  statute     in    which    the     word 

takes  place  in  England,  substi-  '  transportation '  is  used  is  the 

tuted.  18   Car.  2  (1666)  c.  3,  which 

(n)  It  is  said,  that  exile  was  gave  a  power  to  the  judges, 
first  introduced  as  a  punishment  at  their  discretion,  either  to 
by  the  legislature  in  the  thirty-  execute,  or  to  transport  to 
ninth  year  of  Eliz.,  when  a  America  for  life,  the  moss- 
statute  enacted  that  "such  troopers  of  Cumberland  and 
rogues  as  were  dangerous  to  the  Northumberland, 
inferior  people  should  be  ban-  (o)  Cap.  39  (ed.  Stubbs). 
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[the  King  may  command  the  attendance  and  service  of 
all  his  liegemen,  yet  he  cannot  send  any  man  out  of  the 
realm,  even  upon  the  public  service,  except,  of  course, 
sailors  and  soldiers,  the  nature  of  whose  employment  of 
itself  implies  an  exception.  And  the  Crown  cannot  even 
constitute  a  man  Lord  Lieutenant  of  Ireland,  or  make  him 
a  foreign  ambassador,  against  his  will.  For  this  might, 
in  reality,  be  no  more  than  an  honourable  exile  (p).] 

The  right  of  every  Protestant  subject  to  carry 
arms,  i.e.  such  as  are  proper  for  his  defence,  is  a  right 
declared  by  the  Bill  of  Rights  (1689)  (q) ;  and  it  is  in 
fact,  when  exercised  with  sobriety  and  under  due  re- 
strictions, an  incident  to  the  right  of  self-preservation. 
But  it  is  a  right  which  must  be  exercised  with  caution  ;' 
and,  in  the  changed  circumstances  of  modern  times,  the 
exercise  of  it  is  apt  to  be  looked  upon  with  reasonable 
suspicion  by  the  authorities.  Indeed,  to  go  armed  under 
circumstances  which  tend  to  terrify  the  people,  or  with 
an  intention  to  disturb  the  public  peace,  is  forbidden  by 
the  law  (r).  Also,  the  training  of  persons,  without  lawful 
authority,  in  the  use  of  arms,  is  forbidden  by  the  Unlaw- 
ful Drilling  Act,  1819  (s). 

(p)  2  Inst.  47.  Hawk.  P.O.,  b.  1,  c.  Ixiii. 

(g)  1  W.  «fc  M.,  sess.  2,  c.  2.  (s)  60  Geo.  3  &  1  Geo.  4,  c.  1. 

(r)  2    Edw.  3   (1328)  o.   3 ; 


BOOK  II. 

OF  EIGHTS  OF  PEOPERTY. 


AS   TO   PROPERTY  IN   GENERAL. 

The  right  of  property  in  an  individual  may  be  defined 
as  consisting  in  the  free  use,  enjoyment,  and  disposal  of 
his  belongings,  according  to  the  law ;  and  it  may  other- 
wise be  described  as  the  right  or  principle  by  which  one 
man  claims  and  exercises  dominion  over  certain  external 
things,  to  the  exclusion,  entire  or  partial,  of  all  other 
individuals  therefrom. 

[In  the  beginning  of  the  world,  we  are  informed 
by  holy  writ,  the  all-bountiful  Creator  gave  to  man 
"  dominion  over  the  fish  of  the  sea,  and  over  the  fowl 
of  the  air,  and  over  every  living  thing  that  moveth 
iipon  the  earth "  (a).  The  earth,  therefore,  and  all 
things  therein,  are  the  general  property  of  mankind, 
exclusive  of  other  beings,  under  the  immediate  gift  of 
the  Creator;  and  while  the  earth  continued  bare  of 
inhabitants,  it  is  reasonable  to  suppose  that  all  was  in 
common  among  them,  and  that  every  one  took  from 
the  common  stock,  to  his  own  use,  such  things  as  his 
immediate  necessities  required.  However,  even  in  the 
earliest  ages  it  appears  that,  by  the  law  of  nature,  he 
who  first  began  to  use  a  thing,  acquired  therein  a 
transient  property,  the  light  of  possession  continuing 
while  the  act  continued  (6) ;  so  that,  e.g.,  whoever  was 
in  the  occupation  of  any  definite  spot  of  land — for  rest, 
for  shade,  or  the  like — acquired  for  the  time  a  sort  of 

(a)  Genesis  i.  28.  (ed.  Kennet),  p.  367. 

(6)  VnSenAoTi.LawofNatv/re 
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[ownership,  from  which  it  would  have  been  unjust,  and 
contrary  to  the  law  of  nature,  to  have  driven  him 
by  force.  But  the  instant  that  he  quitted  the  use 
or  occupation  of  it,  another  might  seize  it  without 
injustice.  And  when  mankind  increased,  and  life  grew 
more  complicated  and  refined,  the  individual  who  had 
constructed  for  himself  a  habitation  for  his  own  shelter 
and  safety,  or  who  had  woven  for  himself  some  garment 
for  his  own  warmth  and  comfort,  was  recognised  as 
having  some  property  therein;  for  even  the  brute 
creation  maintained  a  property  in  their  dwellings.] 

The  idea  of  property  seems  therefore  to  have  had  its. 
original  foundation  in  occupancy,  confirmed  and  strength- 
ened by  labour.  [The  reason  why  occupancy  should  con- 
vey the  right  of  property  has  been  variously  accounted 
for;  Grotius  and  Puffendorf  insisting  that  this  right  of 
occupancy,  as  a  mode  of  acquiring  property,  is  founded 
on  a  tacit  and  implied  assent  of  all  mankind,  and 
Barbeyrac,  Locke,  and  others,  holding  that  no  such 
implied  assent  is  necessary,  for  that  the  very  act  of 
occupancy  alone,  being  a  degree  of  bodily  labour,  is  from 
a  principle  of  natural  justice,  without  any  consent  or 
compact,  sufi&cient  of  itself  to  gain  a  title. 

Property,  both  in  lands  and  moveables,  being  thus 
acquired  by  the  first  taker,  it  remains  in  him,  by  the 
principles  of  universal  law,  till  such  time  as  he  does 
some  other  act  which  shows  an  intention  to  abandon 
it.  So,  if  one  is  possessed  of  a  jewel,  and  casts  it  into 
the  sea,  or  a  public  highway,  this  is  such  an  express 
dereliction,  that  a  property  will  be  vested  in  the  first 
fortunate  finder  that  will  seize  it  to  his  own  use.  But 
if  he  hides  it  privately  in  the  earth,  or  other  secret 
place,  and  it  is  discovered,  the  finder  acquires  no 
property  therein;  for  the  owner  hath  not  by  this  act 
declared  any  intention  to  abandon  it,  but  rather  the 
contrary.  And  if  he  loses  or  drops  it  by  accident,  it 
cannot  be  collected  from  thence  that  he  designed  tq 
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[quit  the  possession ;  and  therefore  in  such  case  the 
property  still  remains  in  the  loser,  who  may  claim  it 
again  of  the  finder. 

The  right  of  ownership  drew  after  it  the  right  of 
transfer,  a  sort  of  mutual  convenience  preparing  the 
way  for,  and  suggesting,  a  commercial  traffic  in  things, 
by  the  transfer  thereof ;  in  which  transfer  were  involved 
both  the  abandonment   of  the  thing   by  the  previous 
owner  and  its  immediate  occupancy  by  the   new  pro- 
prietor.   And,  as  regards  the  transfer  of  property  upon 
the  death  of  the  proprietor,  the  universal  law  of  almost 
.every  nation  has  either  given  the  dying  person  a  power 
to  dispose  of  his  possessions  by  will,  or  else  has  desig- 
nated his  successor ;  the  object  of  this  provision  of  the 
law  being  to  prevent  any  vacancy  in  the  possession. 
For  which   reason,   the  Eoman  law  considered  father 
and  unemancipated  child  as  one  person ;  so  that,  upon 
the  death  of  either,  the  inheritance  did  not  so  properly 
descend,  as  continue  in  the.  survivor  of  them  (c).    And, 
as  regards  the  right  of  the  children  or  nearest  relations 
of  the  deceased  to  inherit,  it  appears  that   such  right 
was  more  antient  than  the  right  of   alienation;    the 
children  or  other  nearest  relations  being  usually  about 
the  man  on  his  death-bed,    and    becoming    therefore 
naturally    the    next    immediate     occupants.      Whence 
also,    in    the    earliest  ages,  on  failure  of  children,  a 
man's  servants,  born  under  his  roof,  were  allowed  to 
be  his  heirs;  being  immediately  on  the  spot  when  he 
died  (d). 

The  power  of  testamentary  disposition  followed  later 
on,  and  in  some  countries  much  later  than  in  others. 
With  us  in  England,  till  modern  times,   a  man  could 

(c)  Dig',  xxviii.  2, 11.  of  civilisation,  a  man's  belong- 

{d)  Gen.  xv.  3.    (This  little  ings  go,  on  his  decease,  to  his 

flourish  of  Blackstone  must  not  nearest  relatives,  is,  that  those 

be   taken  too    seriously.     The  relatives  belong  to  the  group 

true  reason  vhj,  JB  early  stages  which  claims  control  of  them.) 
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[only  dispose  of  one-third  of  his  moveables  from  his 
wife  and  children;  and,  in  general,  no  will  was  per- 
mitted of  lands,  till  the  reign  of  Henry  the  Eighth. 
And  then  only  of  a  certain  portion ;  for  it  was  not  till 
after  the  Eestoration  that  the  power  of  devising  real 
property  became  so  universal  as  at  present.] 

Such  having  been  the  origin  of  property,  and  of  the 
power  of  transferring  it,  it  has  always  been  the  principal 
object  of  the  law  to  protect  property  from  unjust  in- 
vasion. Thus,  by  the  Great  Charter,  no  freeman  may 
be  disseised,  or  divested  of  his  freehold,  save  by  the  law- 
ful judgment  of  his  peers,  or  by  the  law  of  the  land  (e). 
And,  by  a  variety  of  statutes  passed  in  the  reign  of 
Edward  the  Third  (/),  no  man's  lands  or  goods  may  be 
seized  into  the  King's  hands  against  the  Great  Charter 
and  the  law  of  the  land;  and  a  man  may  not  be  dis- 
inherited, nor  put  but  of  his  franchise  or  freehold,  by 
any  other,  unless  he  be  first  duly  fore- judged  by  course 
of  law.  And  even  for  the  general  good  of  the  whole 
community,  no  right  of  property  is  allowed  by  our  law 
to  be  unjustly  infringed.  And  so,  if  a  new  road,  for 
example,  is  to  be  made  through  the  grounds  of  a  private 
individual,  in  a  case  where  it  would  be  extensively 
beneficial  to  the  public,  the  legislature  never  permits 
itself  to  do  this  without  the  consent  of  the  owner  of  the 
land,  or  at  least  without  securing  to  him  a  complete 
indemnification.  In  other  words,  the  private  interest  of 
the  individual  is  never  to  be  sacrificed  to  a  greater  extent 
than  is  necessary  to  secure  a  public  object  of  adequate 
importance ;  and  all  that  the  legislature  does  is  to  oblige 
the  private  owner  to  alienate  his  possession  for  a  reason- 
able price  (g). 

(e)  C.  39  (ed.  Stubbs).  (g)  See,     e.g.,     The.    Lands 

(/)  6  Edw.  3  (1331)  c.  9 ;  25      Clauses  Consolidation  Act,  1845 

Edw.  3  (1351)  St.  5,  c.  4 ;  28      (8  &  9  Viet.  c.  18). 

Edw.  3  (1354)  0.  3. 

g.c. — VOL.  L  H 
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PART  I. 
OF  THINGS  REAL. 


The  subjects  of  property  are  '  things  real '  and  '  things 
personal ' ;  things  real  consisting  of  things  substantial 
and  immoveable,  and  of  the  rights  and  profits  issuing 
out  of  them,  and  things  personal  consisting  of  goods 
and  other  moveables,  and  of  the  rights  incident  or 
relative  thereto  (h). 

The  first  Part  of  the  present  Book  will  relate  to 
things  real,  and  the  second  to  things  personal;  things 
real  being  also  called  Eeal  Property  or  Eeal  Estate, 
and  things  personal  Personal  Property  or  Personal 
Estate. 

(h)  Blackstoue  says,  "  things  that  adopted  by  Stepken.    Land 

"  real  are  such  as  are  permauent,  does  not  appear  to  be  any  more 

"  fixed,  and  immoveable,  which  substantial  (though  it  is,  doubt- 

"  cannot  be  carried  out  of  their  less,  more  permanent)  than  many 

"place,  as  lands  or  tenements;  chattels.      In     fact,    however, 

"  things    personal    are    goods,  '  things  personal,'  as  will  appear, 

"money,    and    all    moveables;  include   valuable    interests    in 

"  which  may  attend  the  owner's  land,  such  as  terms  of  years, 

"  person   wherever   he    thinks  which  can  by  no  means  '  attend 

"proper  to  go."    (2  Bl.  Com.  the  owner's  person'  or  be  de- 

p.  16.)  This  seems  to  be  a  much  scribed  as  '  moveables.' 
more  exact   classification  than 
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OF   THE    DIVISIONS   OF   THINGS   REAL. 


Things  real  consist  in  lands,  tenements,  or  heredita- 
ments, or,  rather,  of  certain  kinds  of  interests  therein. 
[Land,  says  Sir  Edward  Coke,  "  in  the  legal  signification 
comprehendeth  any  ground,  soil,  or  earth  whatsoever ; 
as  arable,  meadows,  pastures,  woods,  moores,  waters, 
marishes,  furzes,  and  heath.  It  legally  includeth  also 
all  castles,  houses  and  other  buildings :  for  castles, 
houses,  &c.,  consist,  saith  he,  of  two  things,  viz.,  land 
or  ground,  as  the  foundation,  and  structure  thereupon : 
BO  as,  passing  the  land  or  ground,  the  structure  or  build- 
ing thereupon  passeth  therewith"  (i).  It  is  observable 
that  water  is  here  mentioned  as  a  species  of  land,  which 
may  seem  a  kind  of  soleciski ;  but  such  is  the  language 
of  the  law.  And  therefore  I  cannot  bring  an  action  to 
recover  possession  of  a  pool  or  other  piece  of  water  by 
the  name  of  water  only ;  either  by  calculating  its  capacity, 
as  for  so  many  cubic  yards,  or  by  superficial  measure,  as 
for  twenty  acres  of  water,  or  by  general  description, 
as  for  a  pond,  a  water-course,  or  a  rivulet.  But  I  must 
bring  my  action  for  the  land  that  lies  at  the  bottom,  and 
must  call  it  twenty  acres  of  land  covered  with  water  (k). 
For  water  is  a  moveable,  wandering  thing,  and  must  of 
necessity  continue  common  by  the  law  of  nature;  so 
that  I  can  only  have  a  temporary  and  usufructuary 

(i)  Co.  Litt.  4  a;    ^wer  v.  under  a  devise  of  land,  being 

Sayden  (1594)  Cro.  lEliz.  476 ;  excluded  by  inference.) 

Cooke  V.  Tates  (1827)  4  Bing.  (&)  Challoner      v.      Thomas 

90.     (But   note   that,    in   tte  (1608)  Brownl.  142. 


former  case,  boTises  did  not  pass 


H  2 
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[property  therein  (^).  But  the  land  which  that  water 
covers,  is  permanent,  fixed,  and  immoveable ;  and  there- 
fore in  this  I  may  have  a  certain,  substantial  property, 
of  which  the  law  will  tak«  notice,  and  not  of  the  other. 
Land  hath  also,  in  its  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  est  solum, 
ejus  est  usque  ad  coelwm,  is  the  maxim  of  the  law.  Up- 
wards ;  therefore  no  man  may  erect  any  building,  or  the 
like,  to  overhang  another's  land.  Downwards ;  and  so 
whatever  is  in  a  direct  line  between  the  surface  of  any 
land  and  the  centre  of  the  earth,  belongs  in  general  to 
the  owner  of  the  surface.  So  that  the  word  '  land  '  in- 
cludes not  only  the  face  of  the  earth,  but  everything 
under  it,  or  over  it.  And  therefore,  if  a  man  grant  all 
his  lands,  he  grants  thereby  all  his  mines  of  metal  and 
other  fossils,  his  woods,  his  waters,  and  his  houses,  as 
well  as  his  fields  and  meadows  (??i).  And  although  by 
the  name  of  a  messuage,  toft,  croft,  or  the  like,  nothing 
else  will  pass,  except  what  falls  with  the  utmost  pro- 
priety under  the  term  made  use  of,  yet  by  the  name  of 
'  land,'  which  is  nomen  generaUssimum,  everything  terres- 
trial will  pass  (n).]  And  that  is  by  the  common  law; 
apart  altogether  from  the  even  more  extended  meaning 
which  may,  by  particular  statutes,  be  assigned  to  the 
word  'land'  when  used  in  Acts  of  Parliament,  or 
elsewhere  (o). 

[^Tenement  is  a  word  of  still  greater  extent ;  and 
though  in  its  vulgar  acceptation  it  is  only  applied  to 
houses  and  other  buildings ;  yet  in  its  original,  proper, 

(I)  Race  V.  Ward  (1855)  4  E.  rights  pass,  except  suoh  as  are 

&  Bl.  702.  necessary  to  achieve  the  purpose 

(to)  Shep.  Touch.  90;  Baine  {Elwes  v.  The  Brigg  Gas   Co. 

V.  Alderson  (1838)  6  Scott,  691.  (1886)  33  Ch.  D.  662). 

But  this  statement  should  be  (n)  Co.  Litt.  4  a — 6  b. 

qualified  by  the  restriction,  that,  (o)  E.g.   Conveyancing   Act, 

if  the  grant  is  obviously  for  a  1881  (44  &  45  Vict.  c.  41)  s. 

specific  purpose,  e.g.  of  a  term  2  (ii.) ;  Interpretation  Act,  1889, 

of  years  for  building,  no  mineral  s.  3. 
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[and  legal  sense,  it  signifies  everything  that  nrar7^5e 
holden,  that  is,  which  can  be  the  subject  of  tenure, 
and  includes  not  only  land,  but  rents,  commons,  and 
other  rights  and  interests  issuing  out  of  or  concerning 
land  (p). 

But  hereditament,  says  Sir  Edward  Coke,  "is  the 
largest  word  of  all  in  that  kind  (5) ;  for  whatsoever 
may  be  inherited  is  an  hereditament,  be  it  corporeall  or 
inoorporeall,  real,  personal,  or  mixed."  Thus  an  heir- 
loom, or  implement  of  furniture,  which  by  custom 
descends  to  the  heir  together  with  a  house,  is  neither 
land,  nor  tenement,  but  a  mere  moveable :  yet,  being 
inheritable,  is  comprised  under  the  general  word  '  here- 
ditament.' And  so  a  condition,  the  benefit  of  which 
may  descend  to  a  man  from  his  ancestor,  is  also  an 
hereditament  (r). 

Hereditaments,  then,  to  use  the  largest  expression, 
are  of  two  kinds,  corporeal  and  incorporeal.  Corporeal 
are  said  to  be  such  as  affect  the  senses,  such  as  may 
be  seen  and  handled  by  the  body ;  while  incorporeal 
are  not  the  subject  of  sensation,  can  neither  be  seen 
nor  handled,  are  creatures  of  the  mind,  and  exist  only 
in  contemplation.] 

But  this  distinction,  though  of  great  antiquity  and 
authority,  is  obviously  founded  on  a  misconception. 
For  it  is  manifest  that  a  freehold  estate  in  posses- 
sion, which  is  the  plainest  example  of  a  corporeal  here- 
ditament, is  of  the  same  nature  (though  not  of  the 
same  extent  or  value)  as  a  right  of  way  over  the  same 
piece  of  land,  which  is  clearly  an  incorporeal  heredita- 
ment. It  is,  equally  with  the  right  of  way,  a  '  creature 
of  the  mind,'  or  rather,  of  the  law,  and  can  neither  be 

(p)  Co.  Litt.  5  a,  20  a,  78  a;  Denn  (1800)  2  Bos.  &  Pul.  251 ; 

B.  V.  Whixley  (1786)   1  T.  B.  Pocock    v.  Bishop    of  Lincoln 

137  ;  Bodds  V.  ThompsonQSQh)  (1821)  3  Bred.  &  Bing.  33. 

L.  R.  1  C.  P.  133.  (»•)  Mwrquis  of  Winchester's 

(q)  Co.  Litt.  6  a;   Moore  v.  Case  (1583)  3  Kep.  2  b. 
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seen  nor  handled.  It  is  the  land  itself  which  'affects 
the  senses ' :  but  this  is  precisely  the  same  thing  in  both 
cases.  The  true  distinction  is,  that  a  corporeal  heredita- 
ment is  an  interest  in  land  which  confers  possession  (or, 
as  it  was  formerly  called,  '  seisin  ')  of  the  land  upon  the 
person  in  whom  it  is  vested ;  while  the  incorporeal 
hereditament,  however  valuable  it  may  be,  does  not 
entitle  its  owner  to  possession  of  the  land.  This  dis- 
tinction was  of  vast  importance  in  feudal  times,  and, 
even  now,  is  not  without  practical  consequences.  How- 
ever, the  student  can  hardly  be  expected  to  understand 
it  until  he  has  become  further  acquainted  with  the 
subject  of  this  Book. 

It  is  to  corporeal  hereditaments  that  our  attention 
must  be  first  directed ;  and  whatever  is  said  generally, 
hereafter,  as  to  the  law  of  real  property,  it  is  to  be 
understood  as  referring  to  corporeal  hereditaments  only, 
until  those  of  the  incorporeal  kind  present  themselves, 
in  their  turii,  for  separate  consideration,  in  a  distinct 
chapter. 
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CHAPTEE  II. 

OF   TENURES. 


In  proceeding  to  treat  of  corporeal  hereditaments  among 
things  real,  we  shall  consider,  first,  the  tenure  by  which 
they  may  be  holden ;  second,  the  estates  which  may  be 
had  in  them ;  and,  thirdly,  the  titles  by  which  they  are 
acquired  and  lost. 

And  first,  as  to  tenures.  [These  it  will  be  impossible 
to  understand  properly  unless  we  have  some  previous 
acquaintance  with  the  nature  of  feuds  and  with  the 
feudal  law  :  a  system  established  during  the  middle  ages 
throughout  the  greater  part  of  Europe,  and  from  thence 
derived  to  England,  where  its  spirit  still  lives  in  several  of 
her  institutions.  Now,  feuds  were  introduced  under  the 
new  dynasties  founded  by  the  barbarous  tribes  who,  during 
the  fourth,  fifth,  and  sixth  centuries,  poured  themselves 
from  Germany  and  the  neighbouring  countries  into  the 
Boman  empire  (a).  In  every  province  which  they 
subjugated,  large  tracts  of  territory  were  allotted  by  the 
invading  leader  to  his  chief  officers  and  supporters,  and 
by  them  dealt  out  again  in  smaller  parcels  or  allotments 
to  the  inferior  officers  and  more  deserving  soldiers.  But 
the  interest  derived  under  the  grants  was  not  strictly 
in  the  nature  of  property;  it  was  of  a  beneficial  or 
usufructuary  kind  only,  a  stipendiary  return  for  services 
(commonly  services  of  a  military  description),  which  the 
recipients  were  expected  to  render,  each  to  the  superior, 
from  whom  he  had  received  his  grant,  and  subject 
at    some  future  period  to  resumption.    This  superior, 

(a)  Spelman,  Feuds  (cap.  ii.) ;      Litt.  by  Harg.  64  a,  n.  (1),  191  a, 
Wright,  Tenures  (cap.  i.) ;    Co.      n.  by  Butler. 
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[by  virtue  of  his  claim  to  the  services,  retained  an 
interest  or  lordship  in  the  land;  though,  by  reason  of 
the  grant  made  by  him  he  could  not  (so  long  as  its  terms 
were  observed)  claim  actual  possession  of  the  soil.  Thus 
each  tract  of  land  was  usually  subject  to  divers  proprietor- 
sbiips;  that  of  the  lowest  grantee,  however,  alone 
carrying  with  it  '  seisin,'  or  actual  possession,  the 
'  over-lords,'  immediate  and  remote,  up  to'  the  invading 
chief  or  king  himself,  having  only,  as  has  been  said,  lord- 
ships of  various  degrees.  This  distinction,  which  was 
vital  to  the  working  of  the  feudal  system,  was  afterwards 
expressed  in  technical  terms  which  will  soon  become 
familiar  to  the  student  of  real  property  law.  The  lowest 
grantee,  or  actual  holder,  was  said  to  be  '  seised  in  his 
demesne '  of  the  land ;  his  interest  was  a  '  corporeal 
hereditament,'  or  estate ;  and  he  himself  was  the  '  terre- 
tenant,'  i.e.  the  person  who,  in  any  claim  to  the  land,  had 
the  primary  claim  to  defend  it.  All  the  grantors  had  mere 
reversions  or  seignories,  i.e.  '  incorporeal  hereditaments ; ' 
they  were  not  '  seised,'  of  the  land ;  they  could  not, 
therefore,  convey  (as  the  actual  holder  did)  by  'livery 
of  seisin.'  Even  the  King,  the  supreme  overlord, 
though  he  '  held '  of  no  one,  had  merely  the  profits, 
or  '  esplees '  of  the  land ;  he  was  not  seised  of  the 
land  itself. 

This  species  of  interest,  which  we  find  described  some- 
times as  a  munus  and  sometimes  as  a  benefice  (&),  was 
latterly  called  a  fevd — a  term  which  signifies  in  the 
German  language  a  stipendiary  estate,  and  stood  in 
contradistinction  to  allodium,  the  phrase  applied  to  that 
older  kind  of  property,  which  had  belonged,  before  the 

(6)  The  portions  of  land  thus  (usually  one  year),  and  called 

distributed  were  at  first  resum-  beneficia.     In  process  of  time 

able  at  the  wiU  of  the  lord;  they  began  to  be  granted  in  per- 

and  were  then,  it  is  said,  called  petuity,  and  were  then  called 

munera.    They  were  afterwards  /eitia  (Spelman,  Zoc.cif.;  CoweU, 

held    for    some   limited    time  Interpreter,  in  verb). 
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[invasion,  to  the  original  occupants  of  the  soil,  who 
acquired  their  title,  not  by  conquest  and  grant,  but  by 
customary  usage,  or  '  folk-right.'  Thus  there  arose  two 
distinct  modes  of  owning  or  possessing  land;  for  the 
stipendiary  held  of  (that  is,  in  relation  to  and  in 
dependence  upon)  a  superior,  while  the  allodialist  held 
of  no  one,  but  enjoyed  his  land  as  free  and  independent 
property. 

The  interest  of  the  stipendiary  or  beneficiary  tenant 
did  not  origuially  extend  beyond  his  own  life,  if  it  was 
not  even  determinable  at  the  grantor's  pleasure.  But  in 
course  of  time  it  gradually  improved  in  stability,  and 
acquired  an  hereditary  character,  which,  naturally, 
strengthened  the  tendency,  previously  referred  to,  of 
the  original  donees  of  the  land  to  repeat  the  process  by 
which  they  had  acquired  it.  Thus  he  would  carve 
out  portions  of  the  benefice  or  feud,  to  be  held  of  himself 
by  some  other  person,  on  terms  and  conditions  similar, 
or  somewhat  similar,  to  those  of  the  original  grant.  A 
continued  chain  of  successive  dependencies  was  thus 
established,  connecting  each  stipendiary  or  vassal,  with 
his  immediate  superior  or  lord. 

The  beneficiary  or  feudal  relation  was  well  suited  to 
times  of  violence  and  insecurity,  and  was  attended  with 
great  advantage  both  to  the  lord  and  to  the  vassal. 
To  the  lord,  as  it  secured  to  him  a  band  of  military 
retainers,  attached  by  duty  and  by  sentiment  to  his 
person ;  and  to  the  vassal,  as  it  brought  him  into  close 
connection  with  a  powerful  superior,  under  whom  he 
found  shelter  from  oppression.  The  effect  of  this,  as 
regarded  the  allodial  species  of  property,  was  remark- 
able; for  the  allodialist,  though  enjoying  a  nominal 
independence,  was  yet  envious  of  the  comparative 
security  of  the  feudal  vassal,  and  therefore  gradually 
placed  himself  in  a  similar  relation,  changing  the  nature 
of  his  property  from  allodial  to  feudal.  This  change  he 
effected,  by  giving  up  or  surrendering  his  land  to  some 
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[powerful  lord,  and  receiving  it  back  again  from  him  in 
the  shape  of  a  heneficium  or  feud,  to  be  held  upon  some 
kind  of  service;  or,  more  simply,  by  merely  acknow- 
ledging himself  to  hold  as  a  vassal  to  some  chosen  lord, 
under  specified  services,  as  if  by  the  efiect  of  a  former 
grant,  which  had,  in  truth,  never  taken  place.  And  in 
one  or  other  of  these  two  ways,  allodial  lands  were 
largely  converted  into  feudal ;  although,  on  the  Continent 
of  Europe,  there  were  many  estates  which  always 
continued  to  be  held  allodially  (c). 

The  feud  was  conferred  by  words  of  gratuitous  and 
pure  donation,  dedi  et  concessi ;  which  words  would  still 
be  the  operative  words  in  a  modern  deed  of  feoffment. 
And  the  donation  was  perfected  by  the  ceremony  of 
corporal  investiture,  or  open  and  notorious  delivery  of 
possession  in  the  presence  of  the  other  vassals,  which 
perpetuated  among  them  the  era  of  the  new  acquisition, 
at  a  time  when  the  art  of  writing  was  very  little  known. 

Besides  an  oath  oi  fealty,  or  profession  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance, 
the  vassal  usually,  upon  investiture,  did  homage  to  his 
lord  (d) ;  openly  and  humbly  kneeling,  being  ungirt,  un- 
covered, and  holding  up  his  hands  both  together  between 
those  of  the  lord,  who  sat  before  him,  and  there  pro- 
fessing that  "he  did  become  his  man  from  that  day 
forth,  of  life  and  hmb  and  earthly  honour."  And  then 
he  received  a  kiss  from  his  lord  (e). 

When  the  tenant  had  thus  professed  himself  to  be 
the  man  of  his  superior,  or  lord,  the  next  consideration 

(c)  Co,  Litt.  by  Harg.  65  It  coiild  only  be  claimed  by 
a,  n.  (1).  (The  process  by  which  a  man's  chief  lord,  and,  at  any 
an  allodial  owner  took  nnto  rate  in  later  days,  only  in  respect 
himself  a  lord  is  often  called  of  an  estate  of  inheritance.  It 
'  commendation.')  involved  the  guarantee  or  '  war- 

(d)  The  ceremony  of  homage  ranty '  of  the  vassal's  title  by 
was  a  good  deal  more  solemn  and  the  lord. 

exacting   in   its    consec[uences         (e)  Litt.  s.  85. 
than  the  mere  oath  of  fealty. 
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[was  concerning  the  service,  which,  as  such,  he  was  bound 
to  render,  in  recompense  for  the  land  he  held.  This,  in 
pure,  proper,  and  original  feuds,  was  only  twofold :  to 
follow,  or  do  suit  to,  the  lord  in  his  courts  in  time  of 
peace,  and  in  his  armies  or  war-like  retinue,  when 
necessity  called  him  to  the  field.  The  lord  held,  in 
early  times,  a  court  for  his  feudatories,  in  which  all 
disputes  relating  to  land  within  the  lord's  seignory  or 
fief  were  discussed.  And  therefore  the  vassals  were 
bound  by  their  fealty  to  attend  their  domestic  courts 
baron;  in  order  as  well  to  answer  such  complaints  as 
might  be  alleged  against  themselves,  as  to  form  a  jury  or 
homage  for  the  trial  of  their  fellow  tenants.  And  upon 
this  account,  in  all  the  feudal  institutions,  both  here  and 
on  the  continent,  they  are  distinguished  by  the  appella- 
tion of  peers  of  the  court — pares  curtis,  or  pares  curiae. 
The  military  branch  of  service  consisted  in  attending  the 
lord  to  the  wars,  if  called  upon,  with  such  a  retinue,  and 
for  such  a  number  of  days,  as  were  stipulated  in  the 
first  donation,  in  proportion  to  the  quantity  of  the  land. 

Although,  as  we  have  said,  feuds  did  not  originally 
extend  beyond  the  life  of  the  first  vassal,  in  process  of 
time  they  were  universally  extended  to  his  sons.  And 
where  a  feud  was  given  to  a  man  '  and  his  sons,'  all  his 
sons  succeeded  him  in  equal  portions,  and  (as  they  died 
off)  their  shares  reverted  to  the  lord,  and  did  not  descend 
to  their  children,  or  even  to  their  surviving  brothers,  as 
not  being  specified  in  the  donation  (/).  But  when  such 
a  feud  was  given  to  a  man,  '  and  his  heirs,'  in  general 
terms,  then,  upon  the  death  of  the  feudatory,  his  male 
descendants  in  infinitum  were  admitted  to  the  succession. 
When  any  such  descendant,  who  had  thus  succeeded,  died, 
his  male  descendants  were  also  admitted  in  the  first  place, 
and,  in  defect  of  them,  such  of  his  male  collateral  kindred 
as  were  of  the  blood  or  lineage  of  the  first  feudatory,  but 

(/)  Wright,  Tenures,  17. 
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[no  others.  For  this  was  an  unalterable  maxim  in  feudal 
succession,  that  "  none  was  capable  of  inheriting  a  feud 
but  such  as  was  of  the  blood  of,  that  is,  lineally  descended 
from,  the  first  feudatory  "  (p).  And  the  descent,  being 
thus  confined  to  males,  originally  extended  to  all  the 
males  alike;  all  the  sons,  without  any  distinction  of 
primogeniture,  succeeding  to  equal  portions  of  the 
father's  feud.  But  this  was  found  upon  many  accounts 
inconvenient,  particularly  by  dividing  the  services,  and 
thereby  weakening  the  strength  of  the  feudal  union ; 
and,  moreover,  honorary  feuds,  or  titles  of  nobility,  being 
now  introduced,  which  were  not  of  a  divisible  nature, 
but  could  only  be  inherited  by  the  eldest  son,  in  imita- 
tion of  these  last,  military  feuds  (or  those  we  are  now 
describing)  began  also  in  most  countries  to  descend, 
according  to  the  rule  of  primogeniture,  to  the  eldest  son, 
in  exclusion  of  all  the  rest  (fe).] 

The  original  feuds  were,  as  we  have  said,  all  of  a  military 
nature,  and  in  the  hands  of  military  persons.  But  these 
feudatories,  being  naturally  indisposed  to  undertake  in 
person  the  cultivation  of  their  lands,  either,  as  we  have 
seen,  '  sub-infeudated '  them  to  other  military  persons  of 
humbler  rank,  until  the  process  could  no  longer  be  con- 
tinued, or  exacted  from  the  original  occupants  of  the  soil 
and  their  descendants,  the  amount  of  labour  required  to  till 
their  domains.  This  proceeding  they  justified  by  creat- 
ing, or  feigning  the  existence  of,  a  relationship  between 
themselves  and  such  persons  which  should  resemble  in 
principle,  though  it  differed  substantially  from  it  in  detail, 
the  relationship  which  already  existed  between  themselves 
and  their  immediate  lords.  Thus,  in  return  for  protection, 
actual  or  alleged,  they  required  the  tillers  of  the  soil  to 
render  certain  '  works  and  dues '  on  their  lord's  demesne,  or 
own  land ;  whilst  they  treated  the  ancient  allodial  owner- 
ship of  these  persons  as  feuds  or  fiefs  derived  from  the 

(g)  Wriglit,  Tenures,  183.  (h)  Ibid.  32. 
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grant  of  a  lord.  By  this  means,  the  feudal  polity  was 
greatly  extended ;  these  inferior  feudatories,  in  addition  to 
their  'works  and  services,'  being  under  similar  obliga- 
tions of  fealty,  to  do  suit  of  court,  to  answer  the  stipulated 
renders  or  rent-service,  and  to  promote  the  welfare  of 
their  immediate  superiors  or  lords  (i).  Thus,  in  process 
of  time,  feuds  came  to  be  divided  into  feuda  propria  et 
impropria,  the  feud  proper  comprehending  the  military 
feud,  and  the  feud  improper  comprising  all  the  others ; 
such,  for  instance,  as  had  been  originally  sold  to  the 
feudatory  for  a  price,  such  as  were  held  upon  a  money 
rent,  or  upon  other  base  and  less  honourable  services,  in 
lieu  of  military  service,  such  as  were  alienable  without 
mutual  licence,  and  such  as  might  descend  indifferently 
either  to  males  or  females  (/c). 

[The  feudal  system  was  not  received,  at  least  not 
universally  received,  in  England,  till  the  reign  of  William 
the  Norman  {I).  And  in  fact,  it  was  not  until  the  eleventh 
or  twelfth  century  that  feuds  arrived  to  their  full  vigour 
and  maturity,  even  on  the  continent  of  Europe  (m). 
Moreover,  the  introduction  of  the  >  feudal  tenures  into 
England  by  King  William  does,  not  seem  to  have  been 
effected  immediately  after  the  Conquest,  but  to  have  been 
gradually  established  by  the  Norman  barons,  and  others, 
in  such  forfeited  lands  as  they  received  from  the  gift 
of  the  Conqueror.  But  we  learn  from  the  Anglo-Saxon 
Chronicle  (n),  that,  in  the  nineteenth  year  of  King 
William's  reign,  an  invasion  being  then  apprehended 
from  Denmark,  the  country  was  found  to  be  defenceless, 
which  occasioned  the  King  to  bring  over  a  large  army  of 
Normans  and  Bretons,  who  were  quartered  upon  every 
landowner,  and  greatly  oppressed  the  people.  So  soon, 
therefore,  as  the  danger  was  over,  the  king  held  a  great 

(0  Wrigtt,  Tenures,  20.  i.  p.  179  (12th  ed.). 

(le)  Ibid.  36.  (»)  a.d.  1085  (ed.  Thorpe,  i. 

(Z)  Spelm.  Gloss.  218.  353). 

(to)  Hallam,  Middle  Ages,  vol. 
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[council  to  inquire  into  the  state  of  the  nation  (o) ;  the 
immediate  consequence  of  which  was  the  compiling  of 
the  survey  called  Domesday  Book,  which  was  finished 
in  the  next  year.  And  in  the  latter  end  of  that 
very  year,  the  king  was  attended  by  all  his  nobility  at 
Sarum;  where  all  the  principal  landowners  submitted 
their  lands  to  the  yoke  of  military  tenure,  became  the 
king's  vassals,  and  did  homage  and  fealty  to  his  person  (p). 
The  feudal  system  was  in  this  way  formally  introduced 
into  this  country ;  and  that  it  now  became  the  almost 
universal  tenure  appears  by  a  statute  attributed  to  the 
same  monarch : — 

"  Onines  comites,  et  barones,  et  milites,  et  sementes,  et 
universi  liberi  homines  totius  regni  nostri  prmdicti,  habeant 
et  teneemt  se  semper  bene  in  armis  et  in  equis,  tit  deeet  et 
oportet ;  et  quod  sint  semper  prompti  et  bene  parati  ad 
servitium  suum  integrwm  nobis  explendum,  et  peragendum, 
cum  opus  fuerit ;  secundum  quod  nobis  debent  defeodis  et 
tenementis  suis  de  jwe  facere ;  et  sicut  illis  statuimus  per 
commune  concilium  totius  regni  nostri  pi-cedicti"  (q).! 

It  is  probable  that,  by  thus  consenting  to  the  introduc- 
tion of  feudal  tenures,  our  English  ancestors  meant  no 
more  than  to  put  the  kingdom  in  a  state  of  defence  by 
establishing  a  military  system,  and  to  oblige  themselves, 
in  respect  of  their  lands,  to  maintain  the  King's  title  and 
territories  with  equal  vigour  and  fealty,  as  if  they  had 
received  their  lands  from  his  bounty  upon  these  express 
conditions,  as  pure,  proper,  beneficiary  feudatories.  But, 
whatever  their  meaning  was,  the  Norman  interpreters, 

(o)  "  After  this  had  the  king  "  whose-soever  men  they  were ; 

"much  counsel  and  very  deep  "and  all  bowed  down  to  him^ 

"  speech  with  his  witan  about  "  and   became   his    men,    and 

"this   land;    how  it  was   set,  "  sware  him    oaths,  that  they 

"  and  with  what  men."— Chron.  "  would  hold  to  him  against  aU 

Sax.  ib.  "  other  men."— Chron.  Sax.  a.d. 

(p)  And    there    his    mtan  1086. 

"came    to    him,    and    aU    the  (q)  Wnkins,  Leg.  Anglo-Sax. 

"  landholding  men   of  weight,  LL.  anil.  Con.  c.  8,  p.  288. 
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skilled  in  all  the  niceties  of  the  feudal  constitutions,  gave 
a  very  different  construction  to  this  proceeding;  and 
thereupon  took  a  handle  to  introduce,  not  only  the 
rigorous  feudal  doctrines  which  prevailed  ia  the  Duchy 
of  Normandy,  but  also  such  fruits  and  dependencies,  such 
hardships  and  services,  as  were  never  known  to  other 
nations  (r).  [The  Norman  Conqueror,  and  his  son, 
William  Rufus,  kept  up  with  a  high  hand  all  the  rigours 
of  the  feudal  doctrines.  But  their  successor,  Henry  the 
First,  found  it  expedient,  when  he  set  up  Ms  pretensions 
to  the  Crown,  to  promise  a  restitution  of  the  laws  of 
King  Edward  the  Confessor,  or  ancient  Saxon  system ; 
and  accordingly,  in  the  first  year  of  his  reign,  granted  a 
charter,  whereby  he  gave  up  the  greater  grievances,  but 
still  reserved  the  fiction  of  feudal  tenure,  for  the  same 
military  purposes  which  engaged  his  father  to  introduce 
it  («).  But  this  charter  was  gradually  broken  through, 
and  the  former  grievances  were  revived  and  aggravated, 
by  himself  and  succeeding  princes ;  till  in  the  reign 
of  King  John,  they  became  so  intolerable,  that  they 
occasioned  his  barons,  or  principal  feudatories,  to  rise 
up  in  arms  against  him.  This  insurrection  at  length 
produced  the  famous  charter  of  Runing-mead,  which, 
with  some  alterations,  was  confirmed  by  his  son  Henry 
the  Third  and  also  by  subsequent  kings  (i),  is  commonly 
called  Magna  Carta. 

The  general  introduction  of  the  feudal  system  into  this 
country  gave  rise  to  the  fundamental  maxim  of  the  law 
of  England,  that  all  land  belonging  to  any  subject  is 
holden  of  some  superior;  and  either  mediately  or  immediately 

(r)  Spelm.    Feuds,    oh.    28 ;  was    solemnly    ratified,      (Co. 

Wright,  Tenures,  81.  Litt.  81,  and  2  Inst.  1.)    In  the 

(«)  WSkias,  Leges  Anglo  Sax.  Statutes    of    the   Beahn,   the 

LL.  Hen.  1,  eh.  1  (pp.  233—4).  Charter  is  given  under  the  year 

(0  Sir  E.  Coke  reckons  above  1297  (25  Edw.  1).  In  KufEhead's 

thirty    instances    wherein    the  edition,  it  appears  under  1225 

charter  granted  by  King  John  (9  Hen.  3). 
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[of  the  Crown  (u) ;  for  in  this  realm,  according  to  Sir 
E.  Coke,  we  have  noi  aUodium{x).  And  as  all  lands 
in  England  are  holden,  they  are  consequently  called 
tenements,  the  possessors  thereof  tenants,  and  the  manner 
of  their  possession  a  temi,re  (y).  Where  the  tenure  is  of 
the  Crown  immediately,  it  is  said  to  be  in  capita,  or  in 
chief.  But  the  holding  may  also  be  mediate,  that  is,  in 
the  way  of  subinfeudation;  for  such  tenants  as  held 
under  the  king  immediately,  when  they  granted  out 
portions  of  their  lands  to  inferior  persons,  became  also 
lords  with  respect  to  those  inferior  persons,  as  they  were 
still  tenants  with  respect  to  the  King.  And,  thus 
partaking  of  a  middle  nature,  they  were  called  mesne 
or  middle  lords.  So  that  if  the  King  granted  a  manor 
to  A.,  and  A.  granted  a  portion  of  the  land  to  B.,  now 
B.  was  said  to  hold  of  A.,  and  A.  of  the  King;  or  in 
other  words,  B.  held  his  lands  immediately  of  A.,  but 
mediately  of  the  King.  The  King  therefore  was  styled 
lord  paramount ;  A.  was  both  tenant  and  lord,  or  was  a 
mesne  lord ;  and  B.  was  called  tenant  paravail,  or  the 
lowest  tenant  (z).  In  this  manner  are  all  the  lands  of 
the  kingdom  holden,  which  are  in  the  hands  of  subjects. 
There  seem  to  have  subsisted  among  our  ancestors 
four  principal  species  of  lay  tenures,  distinguished 
respectively  by  the  services  which  were  required  to  be 
rendered  in  respect  thereof.  For  the  services,  in  respect 
of  their  quality,  were  either  free  or  base ;  and  in  respect 
of  their  quantity,  and  the  time  of  exacting  them,  they 
were  either  certain  or  tmcertain.  Free  services  were  such 
as  were  not  unbecoming  the  character  of  a  soldier,  or  at 
least  a  freeman,  to  perform ;  as  to  serve  under  his  lord 
in  the  wars,  to  pay  a  sum  of  money,  and  the  like.  Base 
services  were  such  as  were  fit  only  for  peasants,  or  persons 
of  a  servile  rank  ;  as  to  plough  the  lord's  land,  to  make 

(m)  Co.  Litt.  1,  65  a.  (y)  Ibid. 

(x)  Ibid.  1  b.  (z)  2  Inst.  296. 
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[his  hedges,  to  carry  out  his  dung,  or  other  mean  employ- 
ments. Certain  services,  whether  free  or  base,  were  such 
as  were  stinted  in  quantity,  and  could  not  be  exceeded 
on  any  pretence ;  as,  to  pay  a  stated  annual  rent,  or  to 
plough  such  a  field  for  three  days.  Uncertain  services 
depended  upon  unknown  contingencies ;  as  to  do  military 
service  in  person,  or  pay  an  assessment  in  lieu  of  it, 
when  called  upon,  or  to  wind  a  horn  whenever  the  Scots 
invaded  the  realm,  which  are  free  services;  or  to  do 
whatever  the  lord  should  command,  which  is  a  base,  or 
villein  service. 

From  the  various  combinations  of  these  services  arose 
the  four  kinds  of  antient  lay  tenure,  which  subsisted  in 
England  till  the  middle  of  the  seventeenth  century,  and 
three  of  which  subsist  to  this  day.  Of  these  Bracton 
(who  wrote  under  Henry  the  Third)  seems  to  give  the 
most  compendious  account  of  any  author,  antient  or 
modern.  "  Tenements  are  of  two  kinds,  frank-tenement 
"  and  villenage.  And  of  frank-tenements,  some  are  held 
"  freely,  in  consideration  of  homage,  and  knight  service ; 
"  others  in  free  socage  with  the  service  of  fealty  only,  or, 
"according  to  someauthorities,withfealtyand  homage"(a). 
And  again,  "of  viUenages,  some  are  pure,  others  privi- 
"  leged.  He  that  holds  in  pure  villenage  shall  do  what- 
"  soever  is  commanded  of  him,  and  always  be  bound  to  an 
"  uncertain  service.  The  other  kind  of  villenage,  (which 
"  is  holden  of  the  King,  from  the  time  of  the  Conquest), 
"  which  is  called  villein-socage,  and  which  is  villenage, 
"  but  privileged.  And  so  tenants  of  the  king's  demesnes 
"  have  the  privilege  that  they  cannot  be  removed  from 
"  the  land  while  they  will  and  can  render  the  services 
"due;  and  these  villein-socmen  are  properly  called 
"  glebae  ascriptitii.  They  perform  villein  services,  but 
"  such  as  are  certain  and  determined  "  (b).    Of  which 

(o)  Bract.   1.  4>,  ch.  28,  §  1         (6)  Ibid.  §  5  (fo.  209). 
(fo.  207). 

S.C. — VOL.  I.  I 
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[passage'  the  sense  seems  to  be  as  follows.  First,  where 
the  service  was  free  but  uncertain,  as  military  service 
with  homage,  that  tenure  was  called  the  tenure  in 
chivalry,  per  servitium  militare,  or  by  knight-service. 
Second,  where  the  service  was  not  only  free,  but  also 
certain,  as  by  fealty  only,  by  rent  and  fealty,  &c.,  that 
tenure  was  called  libenim  socagivm,  or  free  socage.  These 
were  the  only  free  holdings  or  tenements ;  the  others 
were  villainous  or  servile.  As,  thirdly,  where  the  service 
was  base  in  its  nature,  and  uncertain  as  to  time  and 
quantity,  the  tenure  was  purum  villenagium,  absolute  or 
pure  vUlenage.  Lastly,  where  the  service  was  base  in 
its  nature,  but  reduced  to  certainty,  this  was  still  villen- 
age,  but  distinguished  from  the  other  by  the  name  of 
privileged  villenage,  villenagium  privilegiatum.  Of  these 
four  tenures  in  their  order. 

A.  The  first,  most  universal,  and  esteemed  the  most 
honourable  species  of  tenure,  was  that  by  knight 
service,  called  in  Latin  servitium  militare,  and,  in  law- 
French,  chivalry ;  and  it  differed  very  Utile  from  a  pure 
and  proper  feud,  being  entirely  military  in  its  character. 
To  make  this  holding,  a  determinate  quantity  or  value 
of  land  was  necessary,  which  was  called  a  knight's  fee, 
feodum  militare  (c) ;  the  value  being  stated  in  1  Edw.  2 
at  201.  per  annum  0).  And  he  who  held  this  proportion 
of  land  (or  a  whole  fee)  by  knight-service,  was  bound  to 
attend  his  lord  to  the  wars  for  forty  days  in  every  year, 
if  called  upon:  which  attendance  was  his  reditus  or 
return,  his  '  rent  service '  for  the  land  he  claimed  to 
hold.  If  he  held  only  half  a  knight's  fee,  he  was  only 
bound  to  attend  twenty  days ;  and  so  in  proportion  (e). 

A  feud  of  this  tenure  was  granted  by  words  of  pure 
donation,  dedi  et  concessi ;  was  transferred  by  investiture 


(c)  Co.  Litt.  69  a.  in'  the  ordinary  editions  of  the 

(d)  Ibid.;    see  the  so-called      statutes. 
Statute  for  Knights  of  1307,  (e)  Litt.  s.  95. 
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[or  delivering  corporal  possession  of  the  land,  usually 
called  "  livery  of  seisin,"  and  was  perfected  by  homage 
and  fealty.  It  also  drew  after  it  the  following  conse- 
quences, as  inseparably  incident  to  the  tenure  in 
chivalry. 

1.  Aids,  which  were  originally  mere  benevolences, 
granted  by  the  tenant  to  his  lord,  in  times  of  difficulty 
and  distress ;  but,  in  process  of  time,  grew  to  be  con- 
sidered as  a  matter  of  right.  Those  aids  were  principally 
three.  First,  to  ransom  the  lord's  person  if  taken 
prisoner;  a  necessary  consequence  of  feudal  relation- 
ship (/).  Second,  to  make  the  lord's  eldest  son  a  knight, 
a  matter  attended  formerly  with  great  ceremony,  pomp, 
and  expense ;  but  this  second  aid  was  not  payable  until 
the  lord's  heir  was  fifteen  years  old,  or  capable  of  bearing 
arms  (</).  Third,  to  marry  the  lord's  eldest  daughter, 
by  giving  her  a  suitable  portion ;  for  daughters'  portions 
were  in  those  days  extremely  slender,  few  lords  being 
able  to  save  much  out  of  their  incomes  for  this  purpose, 
and  all  being  unable,  from  the  very  nature  of  the  tenure 
thereof,  to  charge  the  lands  with  any  portions  for  their 
children.  And  it  appears  that  no  vassal  who  held  by 
knight-service  was  exempt  from  any  of  these  aids ;  not 
even  the  monasteries  (h). 

But  besides  these  antient  feudal  aids,  the  tyranny  of 
lords  by  degrees  exacted  more  and  more,  e.g.,  aids  to 
pay  the  lord's  debts,  and  aids  to  enable  him  to  pay  the 
aids  due  to  his  superior  lord.  To  prevent  this  abuse, 
King  John's  Magim  Carta  ordained,  that  no  aids  be  taken 
by  the  King  without  the  consent  of  the  common  counsel 
of  the  realm,  nor  in  any  wise  by  inferior  lords,  save  only 
the  three  antient  ones  above  mentioned  (t).  This  pro- 
vision was  omitted  in  subsequent  charters,  but  re-enacted 

(/)  Libri  Feudorum,  II.  24,         (g)  2  Inst.  233. 
s.  2.    (Thig  work  wiU  be  found  (h)  Phillips,  Life  of  Pole,  i. 

appended  to  the  older  editions      223. 

of  the  Corpus  Jwris  Civilis.)  (i)  Caps.  12, 15  (ed.  Stubbs). 
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[and  confirmed  in  the  25  Edw.  1  (1297),  when  the  statute 
called  Confirmatio  Cartarum  was  enacted.  King  John's 
charter  also  ordered,  that  aids  taken  by  mesne  or  inferior 
lords  should  be  reasonable  (/<;).  Eventually,  by  the 
Statute  of  Westminster  I.  (I),  as  regards  ordinary 
tenants  by  knight-service,  and  by  the  25  Edw.  8 
(1850)  st.  5,  c.  11,  as  regards  tenants  in  capite  of  the 
Crown,  the  aid  for  making  the  lord's  eldest  son  a  knight, 
and  the  aid  for  marrying  his  eldest  daughter,  were  fixed 
at  twenty  shillings,  the  supposed  twentieth  part  of  the 
annual  value  of  a  knight's  fee.  The  other  aid,  for 
ransom  of  the  lord's  person,  being  not  in  its  nature 
capable  of  any  certainty,  was  on  that  account  never 
ascertained. 

2.  Relief  was  another  incident  in  every  feudal  tenure, 
by  way  of  fine  or  composition  with  the  lord  for  taking 
up  the  estate,  which  was  lapsed  or  fallen  in  by  the  death 
of  the  last  tenant.  The  amount  was  at  first  probably 
uncertain,  being  in  fact  arbitrary  at  the  will  of  the 
lord  (m) ;  but  William  the  Conqueror  by  his  laws  ascer- 
tai/iied  it  at  100s.  (n).  William  Eufus,  however,  broke 
through  this  composition,  and  again  demanded  arbitrary, 
uncertain  rehefs;  thereby  in  effect  obliging  every  heir 
to  new-purchase  or  redeem  his  land.  But  his  brother, 
Henry  the  First,  restored  the  composition,  and  ordained 
that  the  relief  to  be  paid  should  not  be  an  arbitrary 
redemption  (o).  And  eventually  the  composition  of  100«. 
for  every  knight's  fee  was  universally  established  (p). 

3.  Primer  seisin  was  a  feudal  burden,  only  incideiit 
to  the  King's  tenants  in  capite,  and  not  to  those  who 


(fe)  Cap.  15.  ram  suam  siciU  fadebat  tempore 

(I)  3  Edw.  1  (1275)  0.  36.  fratris  mei,  sed  legitima  etjusta 

(m)  Wright,  Tenwres,  99.  relevatione     relevabit    earn." — 

(n)  "Wilkins,    Leges     Anglo-  (Charter  of  Henry  1,  ed.  Stubbs, 

Sax.  LL.  Gul.  Con.  cc.  22,  23,  c.  2.) 

24  (p.  223).  (i))  Glanv.  ix.  4  ;  Litt.  s.  112. 
(o)  "  Rxres  non  redimet  ter- 
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[held  of  inferior  or  mesne  lords  (q).  It  was  a  right  which 
the  King  had,  when  any  of  his  tenants  in  capite  died 
seised  of  a  knight's  fee,  to  receive  of  the  heir  (provided 
he  were  of  full  age)  one  whole  year's  profit  of  the  lands, 
if  they  were  in  immediate  possession ;  and  half  a  year's 
profits,  if  the  lands  were  in  reversion  expectant  on  an 
estate  for  life  (r).  This  seems  to  be  little  more  than  an 
additional  relief,  but  grounded  upon  this  feudal  reason : 
that,  by  the  antient  law  o£  feuds,  immediately  upon  a 
death  of  a  vassal,  the  superior  was  entitled  to  enter  and 
take  seisin  or  possession  of  the  land,  by  way  of  protection 
against  intruders,  till  the  heir  appeared  to  claim  it  and 
receive  investiture.  During  this  interval,  the  lord  was 
entitled  to  the  profits;  and,  unless  the  heir  claimed 
within  a  year  and  a  day,  it  was  by  the  strict  law  a 
forfeiture  (s).  This  practice,  however,  seems  not  to  have 
long  obtained  in  England,  if  ever,  with  regard  to  tenures 
under  inferior  lords ;  but,  as  to  the  King's  tenants  in 
capite,  this  primer  seisin  was  expressly  declared  to  belong 
to  the  King  by  prerogative.  And  the  King  was  entitled 
to  enter  and  receive  the  whole  profits  of  the  land,  till 
livery  was  sued;  which  suit  being  commonly  within  a 
year  and  a  day  next  after  the  death  of  the  tenant,  there- 
fore the  King  used  to  take  the  first  fruits  at  an  average, 
that  is  to  say,  one  year's  profits  of  the  land(<).  Which 
right  of  the  Crown  afterwards  gave  a  handle  to  the  popes, 
who  claimed  to  be  feudal  lords  of  the  Church,  to  claim, 
in  like  manner,  from  every  clergyman  in  England  the 
first  year's  profits  of  his  benefice,  by  way  of  piimitim  or 
first  fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of 
full  age;  but  if  he  was  under  the  age  of  twenty-one, 
being  a  male,  or  fourteen,  being  a  female,  the  lord  was 

(g)  Stat.  Marlb.  (52  Hen.  3  (r)  Co.  Litt.  77  a. 

(1267)  c.  16  ;  Prerogativa  Regis  (s)  Idh.  Feud.  II.  24. 

(17  Edw.  2,  St.  2)  o.  3  (alleged  (0  Staundf,  Prerog.  fo.  12. 
statute  of  1324). 
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[entitled  to  the  tvardship  of  the  heir,  and  was  called  the 
guardian  in  chivalry.  This  wardship  consisted  in  having 
the  custody  of  the  body  and  lands  of  the  heir,  without 
any  account  of  the  profits,  till  the  age  of  twenty-one  in 
males,  and  sixteen  in  females.  For  the  law  supposed 
the  heir  male  unable  to  perform  knight-serVice  till 
twenty-one;  but  as  for  the  female,  she  was  supposed" 
capable  at  fourteen  to  marry,  and  then  her  husband 
might  perform  the  service.  The  lord  therefore  had  no 
wardship,  it  at  the  death  of  the  ancestor  the  heir  male 
was  of  the  full  age  of  twenty-one,  or  the  heir  female  of 
fourteen ;  yet,  if  she  was  then  under  fourteen,  and  the 
lord  once  had  her  in  ward,  he  might  keep  her  so  till 
sixteen,  by  virtue  of  the  Statute  of  "Westminster  the 
First,  passed  in  the  year  1275  (u). 

When  the  male  heir  arrived  to  the  age  of  twenty-one, 
or  the  heir  female  to  that  of  sixteen,  they  might  sue  out 
their  livery  or  ousterlemdin ;  that  is,  the  delivery  of  their 
lands  out  of  their  guardian's  hands  (v).  For  this  they 
were  obliged  to  pay  a  fine,  namely,  half  a  year's  profits 
of  the  land ;  though  this  seems  expressly  contrary  to 
Magna  Carta  (x).  However,  in  consideration  of  their 
lands  having  been  so  long  in  ward,  they  were  excused  all 
reliefs,  and  the  King's  tenants  also  all  primer  seisins  (?/). 
In  order  to  ascertain  the  profits  that  arose  to  the  Crown 
by  these  fruits  of  tenure,  and  to  grant  the  heir  his  livery, 
the  itinerant  justices  (or  justices  in  eyre)  had  it  formerly 
in  charge  to  make  inquisition  concerning  them  by  a 
jury  of  the  country,  commonly  called  an  inquigitio  post 
mortem  (z) ;  which  inquisition  was  directed  to  inquire  (at 
the  death  of  any  man  of  fortune)  the  value  of  his  estate, 
the  tenure  by  which  it  was  holden,  and  who,  and  of 
what  age,  his  heir  was,  so  as  thereby  to  ascertain  the 

(m)  3  Edw.  1,  0.  22;  Litt.  s.  (y)  Co.  Litt.  77  a. 

103 ;  2  Inst.  204.  (z)  Articles  of  the  Eyre,  in 

(v)  Co.  Litt.  77  a.  Statutes  of  the  Realm,  I.  233. 
(x)  9  Hen.  3  (1225)  c.  3. 
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[relief  and  value  of  the  primer  seisin,  or  the  wardship 
and  livery  accruing  to  the  King  thereupon  {a).  And  after- 
wards, a  court  of  wards  and  liveries  was  erected,  for 
conducting  the  same  enquiries  in  a  more  solemn  and 
legal  manner  (6). 

When  the  heir  thus  came  of  full  age,  provided  he 
held  a  knight's  fee,  he  was  to  receive  the  order  of  knight- 
hood, and  was  compellable  to  take  it  upon  him,  or 
else  pay  a  fine  to  the  King.  For,  in  those  heroical 
times,  no  person  was  qualified  for  deeds  of  arms  and 
chivalry  who  had  not  received  this  order,  which  was 
conferred  with  much  preparation  and  solemnity.  This 
prerogative,  of  compelling  the  vassals  to  be  knighted, 
or  to  pay  a  fine,  was  expressly  recognized  in  Parliament 
by  the  Statute  de  Militibus  (c)  ,•  was  exerted  as  an  expe- 
dient for  raising  money  by  many  of  our  best  princes, 
particularly  by  Edward  the  Sixth  and  Queen  Elizabeth ; 
but  yet  was  the  occasion  of  many  murmurs  when  exerted 
by  Charles  the  First.  Eventually,  that  unhappy  prince 
agreed  to  divest  himself  of  this  prerogative,  which  was 
accordingly  abolished  in  the  year  1640,  by  the  statute 
16  Car.  1,  c.  20. 

5.  But,  before  they  came  of  age,  there  was  still 
another  piece  of  authority,  which  the  guardian  was  at 
liberty  to  exercise  over  his  infant  wards;  namely,  the 
right  of  marriage,  or  power  of  disposing  of  his  infant 
ward  in  matrimony.  For,  while  the  infant  was  in  ward, 
the  guardian  might  tender  him  or  her  a  suitable  match, 
without  disparagement  or  inequality  {d) ;  which  if  the 
infants  refused,  they  forfeited  the  value  of  the  marriage, 
valorem  viaritagii,  to  their  guardian.  And  if  the  infants 
married  themselves,  without  the  guardian's  consent, 
they  forfeited  double  the  value,  dupliccm  valorem  viaritagii. 

(a)  4  Inst.  198.  1307). 

(6)  32  Hen.  8  (1541)  o.  46 ;  (d)  Magna  Carta  (9  Hen.  3 

33  Hen  8  (1541)  o.  22.  (1225)  o.  6. 
(c)  1  Edw.  2,  st.  1  (attrib.  to 
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[This  seems  to  have  been  one  of  the  greatest  hard- 
ships of  our  antient  tenures,  and  to  have  had  its 
origin  in  the  consent  which  was  required  on  the  part  of 
the  lord  to  the  marriage  of  his  female  wards,  a  custom 
which  was  founded  in  good  sense  (e)  ;  for  it  would  have 
been  a  serious  danger  to  the  lord  if  his  female  vassal 
had  married  his  mortal  enemy.  The  exaction  of  a  price 
for  the  consent  was  an  abuse  which  crept  in  later ;  and 
the  extension  of  the  claim,  from  female  to  male  wards, 
appears  to  have  arisen  from  a  strained  construction  of  a 
clause  in  Magna  Carta  (/).  However,  the  right  of  sell- 
ing the  ward  in  marriage,  or  else  receiving  the  price  or 
value  of  it,  was  expressly  declared  by  the  Statute  of 
Merton  (g).] 

6.  The  ordinary  tenant  in  chivalry,  on  arriving  at  the 
full  age  of  twenty-one,  had  the  power  of  alienating  his 
land,  or,  at  all  events,  part  thereof.  Put  this  alienation 
was  originally  by  way  of  sub-infeudation  only  (h) ;  and 
it  was  not  until  the  statute  of  Quia  Emptores  (18  Edw.  1 
(1290)  st.  1,  c.  1)  that  the  tenant  acquired  the  full  power 
of  alienation  inter  vivos.  Under  that  statute,  the  land 
alienated  was  to  be  held  by  the  feoffee  (or  purchaser) 
under  the  same  lord  of  whom  the  vendor  himself  had 
held  it  previously.  But  the  tenant  in  chivalry  had  no 
power  of  alienating  his  land  by  will. 

And  the  King's  tenants  in  capite,  not  being  included 
in  the  words  of  Quia  Emptores,  could  not  aliene  without 
a  licence ;  for  if  they  did,  it  became  a  question  whether 
the  land  was  not  absolutely  forfeited  (i).  [But  this 
severity  was  mitigated  by  the  statute  1  Edw.  8  (1327)  c. 
12,  which  declared,  that  in  such  a  case  the  lands  should 
not  be  forfeited,  but  a  reasonable  fine  be  paid  to  the 
King.    Upon  which  statute  it  was  settled,  that  one-third 

(e)  Braot.  1.  2,  c.  37,  s.  6,  (h)  Wright,  Tenures,  p.  154 ; 

fo.  88.  Co.  Litt.  43  a. 

(/)  9  Hen.  3  (1225)  o.  6.  (i)  2  Inst.  66. 

(y)  20  Hen.  3  (1235)  o.  7. 
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[of  the  yearly  value  should  be  paid  for  a  licence  of  aliena- 
tion; but,  if  the  tenant  presumed  to  aliene  without  a 
licence,  a  full  year's  value  should  be  paid  (k). 

7.  The  last  consequence  of  tenure  in  chivalry  was 
escheat;  which  is  the  determination  of  the  tenure,  or 
dissolution  of  the  mutual  bond  between  lord  and  tenant, 
from  the  extinction  of  the  blood  of  the  latter,  by  either 
natural  or  civil  means.  For,  if  the  tenant  died  without 
heirs  of  his  blood,  or  if  his  blood  was  corrupted  and 
stained  by  commission  of  treason  or  felony  (whereby 
every  inheritable  quality  was  entirely  blotted  out  and 
abolished),  in  such  cases  the  land  escheated,  or  fell  back, 
to  the  lord  of  the  fee ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition,  expressed  or  implied 
in  the  feudal  donation.  The  consequence  of  which  was, 
that  the  gift,  being  determined,  resulted  back  to  the  lord 
who  gave  it. 

These  were  the  principal  qualities,  fruits,  and  con- 
sequences of  the  tenure  by  knight-service  properly 
so  called;  but  there  were  also  some  other  species  of 
knight  -  service,  improperly  so  called.  Such  was  the 
tenure  by  grand  serjeanty,  per  magnum  servitinm, 
whereby  the  tenant  was  bound,  instead  of  serving  the 
King  generally  in  his  wars,  to  do  some  special  honorary 
service  to  the  King  in  person,  as  to  carry  his  banner, 
his  sword,  or  the  like ;  or  to  be  his  butler,  champion, 
or  other  officer,  at  his  coronation  (Z).  It  was  in  most 
other  respects  like  knight-service  (m),  but  the  tenant 
was  not  bound  to  pay  aid  or  escuage  (ra) ;  and,  when 
tenant  by  knight-service  paid  five  pounds  for  a  relief  on 
every  knight's  fee,  tenant  by  grand  serjeanty  paid  one 
year's  value  of  his  land,  were  it  much  or  little  (o). 
Tenure  by  eoniage,  which  was  to  wind  a  horn  when  the 

(h)  2  Inst.  67.  (m)  2 Inst. 233.  (For 'escuage,' 

(0  Co.  Litt.  105  b.  or  '  scutage,'  see  next  page.) 

(to)  Ibid.  108  a.  (o)  Litt,  s.  158. 
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[Scots  or  other  enemies  entered  the  land,  or  (with  a 
different  object)  when  the  King  approached  the  neigh- 
bourhood, was  (like  other  services  of  the  same  nature) 
a  species  of  grand  serjeanty.  No  one  could  hold  in 
grand  serjeanty,  but  of  the  King  only  (p). 

These  services,  both  of  chivalry  and  grand  serjeanty, 
were  all  personal,  and  uncertain  as  to  their  quantity 
or  duration.  But,  the  personal  attendance  growing 
troublesome,  the  tenants  found  various  means  of  evading 
or  compounding  it;  first,  by  sending  others  in  their 
stead,  and  afterwards  by  making  a  pecuniary  satisfaction 
to  the  lords  in  lieu  of  it.  This  pecuniary  satisfaction 
came  at  last  to  be  levied  by  assessments,  at  so  much  for 
every  knight's  fee;  and  therefore  this  kind  of  tenure 
was  called  scutagium,  or  servitium  scuti,  being  a  substitute 
for  actual  service  with  scutum  or  shield ;  and  it  was 
called,  in  our  Norman- French,  escuage,  being  indeed  a 
pecuniary,  instead  of  a  military,  service.  The  first  time 
this  appears  to  have  been  taken  was  in  the  fifth  year  of 
Henry  the  Second  (1159),  on  the  occasion  of  his  expedi- 
tion to  Toulouse;  but  it  soon  came  to  be  so  general, 
that  personal  attendance  fell  largely  into  disuse.  Hence 
we  find  in  our  antient  histories  that,  from  this  period, 
when  our  Kings  went  to  war,  they  levied  scutages  on 
their  tenants,  that  is,  on  the  landholders  of  the  king- 
dom, to  defray  their  expenses,  and  to  hire  troops  (5), 
And  these  assessments,  which  appear  at  first  to  have 
been  arbitrarily  levied  at  the  King's  mere  pleasure,  were, 
after  a  long  struggle,  at  last  subjected  to  the  control  of 
Parliament,  like  all  other  taxes  (?•). 

So  long  as  this  elaborate  scheme  of  tenure  fulfilled 

(^)  Litt.  s.  156.  (}•)  Magna  Carta  of  1215  (ed. 

(y)  Soutage    is  said  to  have  Stubbs),  0.  12 ;  25  Edw.  1  (1297). 

been  levied  only   forty  times.  (As  a  matter  of  fact,  scutage 

(See    PoUock    and    Maitland,  is  not  mentioned  by  name  in 

Histm-y    of    English    Law,   I.  the  25  Edw.  1. — E.  J.) 
253.) 
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[its  original  object,  viz.,  that  of  forming  a  national  army 
of  barons,  knights,  and  gentlemen,  its  inconveniences 
were  tolerated,  or  perhaps  not  severely  felt.  But  by  the 
degeneracy  of  knight-service,  or  personal  military  duty, 
into  escuage,  or  pecuniary  assessments,  all  the  advan- 
tages of  the  feudal  constitution  were  destroyed,  and 
nothing  but  the  hardships  remained.  The  whole  system 
now  tended  to  nothing  else,  but  a  wretched  means  of 
raising  money  to  pay  an  army  of  occasional  mercenaries. 
In  the  meantime,  the  families  of  all  our  nobility  and 
gentry  groaned  under  the  intolerable  burdens  which 
were  introduced  and  laid  upon  them  by  the  subtlety  and 
finesse  of  the  Norman  lawyers.  A  slavery  so  compli- 
cated and  so  extensive  as  this,  called  aloud  for  a  remedy 
in  a  nation  that  boasted  of  her  freedom.  Palliations 
were  from  time  to  time  applied  by  successive  Acts  of 
Parliament,  till  at  length  the  humanity  of  King  James 
the  First  consented,  for  a  proper  equivalent,  to  abolish 
them  all.  His  plan  seems  to  have  been,  that,  by  way  of 
compensation  for  the  loss  which  the  Crown  and  other 
lords  would  sustain,  an  annual  fee  farm  rent  should  be 
settled  and  inseparably  annexed  to  the  Crown,  and 
assured  to  the  inferior  lords,  payable  out  of  every  knight's 
fee,  within  their  respective  seignories.  An  expedient 
seemingly  much  better  than  the  hereditary  excise,  which 
was  the  equivalent  eventually  adopted  by  the  Act  for  the 
Abolition  of  Military  Tenures  (12  Car.  2  (1660)  c.  24), 
which  enacts,  "  that  the  court  of  wards  and  liveries,  and 
all  wardships,  liveries,  primer  seisins,  and  ousterlemains, 
values  and  forfeitures  of  marriages,  by  reason  of  any 
tenure  of  the  King's  majesty,  or  other,  by  knight-service 
...  be  taken  away  and  discharged  .  .  .  and  that  all 
fines  for  alienations,  tenure  by  homage  .  .  .  knight- 
service,  escuage,  and  also  aid  pur  file  marner,  and  pur 
faire  fitz  cJiivalier,  .  .  .  and  all  tenures  of  the  King  in 
capite,  be  taken  away  and  discharged  .  .  .  and  that  all 
tenures  held  of  the  King  or  others,  be  turned  into  free 
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[and  common  socage  "  (s).  The  statute  also  expressly 
provides  (t),  that  all  tenures  thereafter  created  by  the 
King  shall  be  deemed  free  and  common  socage ;  but  it 
sanctions  the  retention  of  tenure  in  frankalmoign,  and 
by  copy  of  court  roll,  and  the  honorary  services  of  grand 
serjeanty  (u).  A  statute  which  was  a  greater  acquisition 
to  the  civil  property  of  this  kingdom  than  even  Magna 
Carta  itself ;  since  that  only  pruned  the  luxuriances  that 
had  grown  out  Of  the  military  tenures,  and  thereby  pre- 
served them  in  vigour.  But  the  statute  of  King  Charles 
the  Second  extirpated  the  whole,  and  demolished  both 
root  and  branches. 

B.  The-  second  species  of  tenure,  or  free  socage,  con- 
sisted also  of  free  honourable  services.  And  this  tenure 
not  only  subsists  to  this  day,  but  has  in  a  manner 
absorbed  and  swallowed  up  (since  the  statute  of  Charles 
the  Second)  the  older  species  of  tenure.  Socage,  in  its 
most  general  and  extensive  signification,  denotes  a  tenure 
by  any  certain  service.  And  in  this  sense  it  is,  by  our 
antient  writers,  constantly  put  in  opposition  to  chivalry, 
or  knight-service,  where  the  service  was  uncertain. 
Thus  Bracton:  "if  a  man  holds  by  a  rent  in  money, 
without  any  escuage  or  serjeanty,  id  tenementum  did 
potest  socagium ;  but  if  you  add  thereto  any  royal  service, 
or  escuage  to  any,  the  smallest  amount,  ilhod  did  poterit 
feodum  militare  "  (a;).  Littleton  also  defines  socage  to  be, 
where  the  tenant  holds  by  any  certain  service,  in  lieu  of 
all  other  services ;  so  that  they  be  not  services  of  chivalry, 
or  knight-service  {y).  The  service  must  therefore  be 
certain,  in  order  to  denominate  it  socage ;  as  to  hold  by 
fealty  and  20s.  rent ;  or  by  homage,  fealty,  and  20s.  rent ; 

(«)  This  appears   to   be  the         (u)  S.  7.    S!  6  expressly  saves 

meaning  of  sect.  1  of  the  Act,  fines  on  alienation  due  by  ous- 

which  is  a  monument  of  bad  toms  of  particular  manors, 
drafting.  (a:)  L.  2,  o.  16,  §  9  (fo.  37). 

(<)  S.  4.  {y)  Sect.  117. 


CHAP.    II. — OF    TENUBBS.  125 

[or,  by  homage  and  fealty  without  rent ;  or,  by  fealty  and 
certain  corporal  service,  as  ploughing  the  lord's  land  for 
three  days ;  or  by  fealty  only,  without  any  other  service. 
For  all  these  are  tenures  in  socage  (z). 

But  socage,  as  was  hinted  earher  in  the  chapter,  is  of 
two  sorts :  free  socage,  where  the  services  are  not  only 
certain  but  honourable ;  and  villein  socage,  where  the 
services,  though  certain,  are  of  a  baser  nature.  Such  as 
hold'  by  the  former  tenure  are  called  in  Glanvil,  and 
other  subsequent  authors,  by  the  name  of  liben  soke- 
manni,  or  tenants  in  free-socage  (a).  Of  this  tenure  we 
are  now  to  speak.] 

Free  socage  was  of  a  strongly  feudal  character,  being 
created  by  words  of  pure  donation  accompanied  with 
livery  of  seisin,  and  being  invariably  attended  with  the 
obligation  of  fealty  at  the  least  (even  where  no  other 
service  was  rendered).  Moreover,  it  was  accompanied 
by  many  of  the  incidents  attaching  to  feuds  in  general ; 
and  yet  it  fell  far  short  of  the  severity  of  the  tenure  in 
chivalry,  not  only  as  being  certain  in  its  services,  but 
also  as  being  comparatively  mild  in  some  of  its  fruits 
and  consequences,  as  will  appear  from  the  following  com- 
parison of  the  incidents  of  knight-service  and  free  socage 
tenure. 

[1.  In  the  first  place,  then,  both  were  held  of  superior 
lords ;  of  the  King  as  lord  paramount,  and  sometimes  of 
a  subject  or  mesne  lord  between  the  King  and  the 
tenant. 

2.  Both  were  subject  to  the  feudal  return,  render, 
rent,  or  service  of  some  sort  or  other.  In  socage,  this 
was  certain,  fixed,  and  determinate,  (though  perhaps 
nothing  more  than  fealty),  and  so  continues  to  this  day. 

3.  Both  were,  from  their  constitution,  universally 
subject  (over  and  above  all  other  renders)  to  the  oath  of 

(»)  Litt.  ss.  117, 118, 119.  does  not,  however,  tell  us  what 

(a)  Glanv.    vii.    3.    (Glanvil      a  liber  sokemannus  is.) 
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[fealty,  or  mutual  bond  of  obligation  between  the  lord  and 
tenant  (b).]  The  oath  of  fealty  can,  in  strictness  of  law, 
be  exacted  from  the  socage  tenant  at  the  present  day ; 
but  it  is  usually  *  respited.' 

[4.  The  tenure  in  socage  was  subject,  of  common 
right,  to  aids  for  knighting  the  lord's  eldest  son  and 
marrying  the  lord's  eldest  daughter  (c) ;  which  were 
fixed  by  the  Statute  of  Westminster  the  First  (1275) 
cap.  36,  at  20s.  for  every  201.  per  annum  so  held,  as  in 
knight-service.  These  aids  were  all  abolished  by  the 
Act  for  the  Abolition  of  Military  Tenures  (12  Car.  2 
(1660)  c.  24)],  which,  however,  says  nothing  expressly 
about  the  aid  for  ransoming  the  lord's  body. 

[5.  Belief  is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry ;  but  whereas  the  relief  on  a  knight's 
fee  was  51.,  or  one  quarter  of  the  supposed  value  of  the 
land,  a  socage  relief  is  one  year's  rent,  be  the  same  either 
great  or  small  (d).  And  therefore  Bracton  will  not  allow 
this  to  be  properly  a  relief,  but  "  quesdam  pmstatio  loco 
relevii  in  recognitionem  domini"  (e).  So,  too,  the  28 
Edw.  1  (1300)  c.  1  declares,  that  a  free  sokeman  shall 
give  no  relief,  but  shall  double  his  rent  after  the  death 
of  his  ancestor,  according  to  that  which  he  hath  been 
used  to  pay  his  lord ;  and  shall  not  be  grieved  above 
measure.  Beliefs  in  knight-service  were  only  payable, 
if  the  heir  at  the  death  of  his  ancestor  was  of  full  age ; 
but  in  socage  they  were  due  even  though  the  heir  was 
under  age,  because  the  lord  has  no  wardship  over 
him  (/).  The  statute  of  Charles  the  Second  reserves 
the  reliefs  incident  to  socage  tenures ;  and  therefore, 
wherever  lands  in  fee  simple  are  holden  by  a  rent,  relief 
is  still  due  of  common  right  upon  the  death  of  the  tenant. 

6.  Primer  seisin  was  incident  to  the  King's  socage 

(6)  Litt.  s.  131.  (e)  L.  2,  o.  36,  §  8  (fo.  35  b.). 

(c)  Co.  Litt.  91  a.  (/)  Litt.  s.  127. 

(d)  Litt.  s.  126. 
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[tenants  in  capita,  as  well  as  to  those  by  knight-service  (g). 
But  tenancy  in  capite,  as  well  as  primer  seisins,  is  also, 
among  the  other  feudal  burdens,  entirely  abolished  by 
the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage,  but  of 
a  nature  very  different  from  that  incident  to  knight- 
service.  For  if  the  inheritance  descend  to  an  infant 
under  fourteen,  the  wardship  of  him  does  not,  nor  ever 
did,  belong  to  the  lord  of  the  fee ;  because  in  this  tenure, 
no  military  or  other  personal  service  being  required, 
there  was  never  any  occasion  for  the  lord  to  take  the 
profits,  in  order  to  provide  a  proper  substitute  for 
his  infant  tenant.  But  the  infant's  nearest  relation, 
not  being  one  to  whom  the  inheritance  can  descend, 
shall  be  his  guardian  in  socage,  and  have  the  custody 
of  his  land  and  body  till  he  arrives  at  the  age  of 
fourteen  (/i).  At  fourteen,  this  wardship  in  socage 
ceases,  and  the  heir  may  oust  the  guardian,  and  call 
him  to  account  for  the  rents  and  profits;  for  at  this 
age  the  law  supposes  the  infant  capable  of  choosing  a 
guardian  for  himself  (i).  It  was  in  this  particular,  of 
wardship,  as  also  in  that  of  marriage,  and  in  the  certainty 
of  the  render  or  service,  that  the  socage  tenures  had  so 
much  the  advantage  of  the  military  ones.  But  as  the 
wardship  ceased  at  fourteen,  there  was  this  disadvantage 
attending  it ;  that  young  heirs,  being  left  at  so  tender 
an  age  to  choose  their  own  guardians  till  twenty-one, 
might  make  an  improvident  choice.  Therefore,  when 
knight-service  tenure  was  converted  into  socage,  the 
same  statute,  12  Car.  2  (1660)  c.  24,  enacted,  that  it 
should  be  in  the  power  of  any  father,  by  deed  or  will,  to 
appoint  a  guardian,  till  his  child  should  attain  the  age 
of  twenty-one  (k).  By  recent  statutes,  some  account  of 
which  will  be  given  in  the  proper  place  (I),  further  powers 

(g)  Co.  Litt.  77  a.  (&)  S.  8. 

(h)  Ibid.  88  b,  n.  (6).  (I)  See  post,  bk.  iii.  ch.  iv. 

(t)  Litt.  s.  123 ;  Co.  Litt.  89  a.      (vol.  ii.  p.  459). 


128      BK.  II.  OP  EIGHTS   OF   PKOPEBTY. — PT.  I.  THINGS   REAL. 

[have  beeji  given  to  parents  of  both  sexes  to  appoint  or 
nominate  guardians  of  their  infant  children  to  act  after 
their  decease.  And,  if  no  such  appointment  be  made, 
the  courts  interpose  to  name  a  guardian,  to  prevent  an 
infant  heir  from  improvidently  exposing  himself  to  ruin. 

8.  Marriage,  or  the  valor  maritagii,  was  not  in  socage 
tenure  any  advantage  to  the  guardian,  but  rather  the 
reverse.  For  if  the  guardian  married  his  ward  under 
the  age  of  fourteen,  he  was  bound  to  account  for  the 
value  of  the  marriage,  even  though  he  took  nothing-  for 
it  (m) ;  unless  he  married  him  to  advantage.  For  the 
law  made  guardians  in  socage  account,  not  only  for  what 
they  did,  but  also  for  what  they  might  have  received  on 
the  infant's  behalf.  But,  the  statute  of  Charles  the 
Second  having  destroyed  all  values  of  marriages,  this 
doctrine  has,  of  course,  ceased  to  apply  to  the  subject. 

9.  Fines  for  alienation  were,  apparently,  due  for  lands 
holden  of  the  king  in  capite  by  socage  tenure,  as  well  as 
in  case  of  tenure  by  knight-service;  for  the  statutes 
speak  generally  of  all  tenants  in  capite,  without  making 
any  distinction  (n).  But  all  these  fines  were  taken  away 
by  the  statute  of  Charles  the  Second. 

10.  Escheat  is  also  equally  incident  to  tenure  in 
socage,  as  it  was  to  tenure  by  knight-service.J  Its 
occurrence  is,  however,  now  infrequent ;  owing,  partly, 
to  the  complete  power  of  testamentary  disposition  which 
is,  as  we  shall  hereafter  see  (o),  enjoyed  by  all  adult 
owners  of  fee  simple  estates,  and  partly  to  the  abolition, 
by  a  modern  statute,  of  that  artificial  form  of  escheat 
which  formerly  occurred  on  conviction  for  felony  (p). 

Such  is  the  tenure  in  free  socage,  being  that  under 
which  the  bulk  of  real  property  in  this  realm  is  held  at 
the  present  day,  and  which  is  now  better  kntiwn  by  its 
modern  denomination  of  freehold.    It  remains  only  to 

(m)  Litt.  s.  123.  458). 

(n)  Co.  Litt.  43  n.  ip)  Forfeiture  Act,  1870,  s.  1. 

(o)  See  post,  oh.  xxii.  (pp.  455- 


CHAP.  n. — OP  TENUBBS.  129 

specify  three  special  varieties  of  it,  viz.,  petit  serjeanty, 
tenure  in  burgage,  and  gavelkind. 

[Now  petit  seijeanty  bears  a  great  resemblance  to 
grand  serjeanty;  for  as  the  one  is  a  personal  service, 
so  the  other  is  a  rent  or  render,  both  tending  to  some 
purpose  relative  to  the  King's  person  (q).  Petit  serjeanty, 
as  defined  by  Littleton,  consists  in  holding  lands  of  the 
King  by  the  service  of  rendering  to  him  annually  some 
small  implement  of  war,  as  a  bow,  a  sword,  a  lance,  an 
arrow,  or  the  like  (r).  This,  he  says,  is  but  socage  in 
effect;  only,  being  held  of  the  King,  it  is  by  way  of 
eminence  dignified  with  the  title  of  parvum  servitium 
regis,  or  petit  serjeanty  (s).  And  Magna  Carta  respects 
it  in  this  light,  when  it  enacts,  that  no  wardship  of  the 
lands  or  body  shall  be  claimed  by  the  King,  in  virtue  of 
a  tenure  by  petit  serjeanty  (t). 

Tenure  in  burgage  is  described  by  Glanville,  and  is 
expressly  said  by  Littleton,  to  be  but  tenure  in  socage  (m)  ; 
and  it  is  where  the  King  or  other  person  is  lord  of  an 
antient  borough,  in  which  the  tenements  are  held  by  a 
rent  certain  {x).  And  it  is  indeed  only  a  kind  of  town 
socage.  Many  of  these  tenements  so  held  in  antient 
burgage  are  subject  to  a  great  variety  of  customs :  the 
principal  and  most  remarkable  of  which  is  that  called 
Borough-English,  so  named  in  contra-distinction  (as  it 
were)  from  the  Norman  customs,  and  which  is  that  taken 
notice  of  both  by  G-lanville  (y),  and  by  Littleton  {z).  By 
-this  custom,  the  youngest  son,  and  not  the  eldest,  suc- 
ceeds to  the  burgage  tenement  on  the  death  of  his  father. 
For  which  Littleton  gives  this  reason,  namely,  that  the 
younger  son,  by  reason  of  his  tender  age,  is  not  so 
capable  as  the  rest  of  his  brethren  to  help  himself  (a). 

iq)  Co.  Litt.  107  a,  108  b.  c.  10. 

(r)  Litt.  s.  159.  (a;)  Litt.  ss.  162, 163. 

(s)  Ibid.  s.  160.  (y)  L.  7,  c.  10. 

(t)  Cap.  37  (ed.  Stubbs).  (z)  S.  165. 

(u)  Litt.  s.  162 ;  Glanr.  1.  7,  (a)  S.  211. 

S.C. — VOL.    I.  K 
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[Other  special  customs  there  are  in  different  burgage 
tenures ;  as  that,  in  some,  the  wife  shall  be  endowed  of 
all  her  husband's  tenements,  and  not  of  the  third  part 
only>  as  at  the  common  law  (b),  and  that,  in  others,  a 
man  might  dispose  of  his  tenements  by  will  (c),  which  in 
general  was  not  permitted,  after  the  Conquest,  till  the 
reign  of  Henry  the  Eighth  (d).} 

Gavelkind  is  principally  met  with  in  the  county  of 
Kent,  where  all  lands  are  presumed  to  be  subject  to  that 
custom  (e) ;  but  it  is  also  found  elsewhere.  To  account 
for  this  it  should  be  recollected  that  the  Kentish  men 
obtained  concessions  from  the  Conqueror,  by  the  effect 
of  which  they  were  permitted  to  retain  their  ancient 
liberties ;  and  we  may  fairly  conclude  that  this  custom 
was  a  part  of  those  liberties.  [The  distinguishing  pro- 
perties of  this  tenure  are  : — 1.  The  tenant  at  the  age  of 
fifteen  can  aliene  his  estate  by  feoffment  (f).  2.  The 
estate  did  not  escheat  in  case  of  attainder  and  execution 
for  felony ;  the  maxim  being,  "  the  father  to  the  bough, 
the  son  to  the  plough  "  {g).  3.  In  most  places  the  temant 
had  a  power  of  devising  lands  by  will,  before  the  statute 
for  that  purpose  was  made  (7i).  4.  The  lands  descend, 
not  to  the  eldest,  youngest,  or  any  one  son  only,  but  to 
all  the  sons  together  (i) ;  which  was  indeed  antiently  the 
most  usual  course  of  descent  all  over  England  (Jc). 
5.  Both  the  dower  of  a  widow  and  the  curtesy  of  a 
husband  (Z),  extend  to  one  moiety  of  the  land,  and  cease 
^ith  re-marliage ;  while  the  birth  of  issue  is  not  necessary, 
to  establish  a  claim  in  curtesy.    These,  among  other 

(b)  Litt.  s.  166.  (gr)  Lamb.  Peramb.  551. 

(c)  S.  167.  (h)  r.  N.  B.  198  (ex  gmvi 

(d)  32  Hen.  8  (1540)  o.  1.  querela) ;    Launder  v.    Brooks 

(e)  Bandall  v.  WriUaU  (1673)  (1639)  Cro.  Car.  561. 
3  Keb.  216.  (i)  Litt._^s.  210. 

(/)  Lamb.  Peramh.  564  (ed  (/c)  Glanv.  1.  vii.  ^.  3. 

1596) ;  In  re  Maskell  and  Gold-         (I)  Go.  Litt.  140  a 
;5jicA[1895j2Ch.526. 
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[properties,  distinguished  this  tenure  in  a  most  remark- 
able manner ;  and  yet  it  is  said  to  be  only  a  species  of 
socage  tenure,  modified  by  a  custom  of  the  country.  It 
should  be  noted,  however,  that  whilst  it  is  a  presumption 
that  land  in  Kent  is  subject  to  all  these  peeuUarities, 
even  the  proof  that  the  custom  of  gavelkind  applies  else- 
where, will  not  be  sufficient  to  establish  the  existence  of 
any  but  the  peculiar  rule  of  descent.  The  onus  of  proving 
the  existence  of  any  other  peculiarity  lies  upon  the  party 
asserting  it  (m). 

C.  Prom  the  tenure  of  pure  vUlenage  have  sprung  our 
present  copyhold  tenures,  or  tenure  by  copy  of  court  roll 
at  the  will  of  the  lord ;  in  order  to  obtain  a  clear  idea  of 
which,  it  will  be  previously  necessary  to  take  a  short 
view  of  the  origin  and  nature  of  manors. 

Manors  are  in  substance  as  antient  as  the  Saxon  con- 
stitution, though  perhaps  differing  a  little  from  those 
which  exist  at  the  present  day  («).  A  manor,  manerium, 
seems  to  have  been  a  district  of  ground  held  by  lords  or 
great  personages ;  who  kept  in  their  Own  hands  so 
much  land  as  was  necessary  for  the  use  of  their  families, 
which  were  called  terrae  dominicales  or  demesne  lands, 
being  occupied  by  the  lord  or  dominus  manerii  and  his 
servants.  The  other,  or  tenemental,  lands  they  distri- 
buted among  their  tenants;  some  of  whom  held  in  free 
socage  (o)  and  others  in  villenage  (p),  which  we  shall 
presently  describe  more  at  large.  The  residue  of  the 
manor,  being  uncultivated,  was  termed  the  lord's  waste, 
and  served  for  public  roads,  and  for  common  of  pasture 
to  the  lord  and  to  his  tenants.  Manors  were  formerly 
called  baronies,  as  they  still  are  called  lordships ;  and  each 
lord  or  baron  was  empowered  to  hold  a  domestic  court, 

(m)  Glanv.  1.  7,  c.  3.     (This      E.  J.) 
passage  by  no  means  warrants  (n)  Co.  Cop.  2,  W. 

the  whole  of  Blaokstone's  some-  (o)  Co.  Cop.  31. 

what     sweeping-     statement. —  (p)  Ibid.  12, 14. 

K  2 
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[called  the  court  baron,  for  redressing  misdemeanours 
and  nuisances  within  the  manor,  and  for  settling 
disputes  of  property  among  the  tenants.  And  if  several 
manors  were  held  under  one  great  baron,  his  seignory 
over  them  was  termed  an  honour. 

Villenage  was  a  species  of  tenure  neither  strictly 
feudal,  Norman,  nor  Saxon,  but  mixed  and  compounded 
of  them  all  (q).  Under  the  Saxon  government,  there 
were,  as  Sir  William  Temple  speaks  (r),  a  sort  of  people 
used  and  employed  in  the  most  servile  works,  and 
belonging,  both  they,  their  children,  and  effects,  to  the 
lord  of  the  soil,  like  •  the  rest  of  the  cattle  or  stock  upon 
it.  On  the  arrival  of  the  Normans  here,  it  seems  not 
improbable  that  they,  who  were  strangers  to  any  other 
than  a  feudal  state,  might  give  some  sparks  of  enfran- 
chisement to  such  wretched  persons  as  fell  to  their  share, 
by  admitting  them,  •  as  well  as  others,  to  the  oath  of 
fealty ;  which  conferred  a  right  of  protection,  and  raised 
the  tenant  to  a  kind  of  estate  superior  to  downright 
slavery,  but  inferior  to  every  other  condition  (s).  This 
they  called  villenage,  and  the  tenants  villeins,  either 
frpm  the  word  vilis,  or  else  (as  Sir  Edward  Coke  tells 
us)  a  villa,  because  they  lived  chiefly  in  villages,  and 
were  employed  in  rustic  works  of  the  most  sordid  kind  (t), 
like  the  Spartan  helotes,  to  whom  alone  the  culture  of 


(q)  Wright,  Tenures,  215.  were  imposed  upon  a  class  pre- 

(}•)  Introd.  Jfist.  Eng.  58.  viously  established  on  the  soil, 

(s)  Wright,     Tenures,    217.  The  important  legal  fact,  from 

(This,    though    stUl  the  legal  which  the  legal  theory  is  prob- 

theory  of    ■Oie  origin   of   the  ably  derived,  is,  that,  untU  the 

relationship  of  copyholder,  can-  end  of  the  fifteenth  century,  the 

not  now  be  accepted  as  more  estate  of  the  copyholder  was  not 

than  a  legal  fiction.    Modern  protected  in  the  King's  Courts, 

historians  are  practically  unani-  but  only  in  the  manorial  courts, 

mous  in  the  view,  that  copyholds  and  was,  therefore,  much  at  the 

represent  a  form  of  landowner-  mercy  of  the  lord.) 
ship  far  older  than  feudal  tenure;  (t)  Co.  Litt.  116  a. 

and  that  the  claims  of  the  lord 
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[the  lands  was  consigned ;  their  rugged  masters,  like  our 
northern  ancestors,  esteeming  war  the  only  honourable 
employment  of  mankind. 

These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant,  that  is,  annexed  to  the 
manor  or  the  land ;  or  else  they  wete  in  gross,  or  at 
large,  that  is,  annexed  to  the  person  of  the  lord,  and 
transferable  by  deed  from  one  owner  to  another  (m). 
They  could  not  leave  their  lord  without  his  permission ; 
but,  if  they  ran  away,  or  were  purloined  from  him, 
might  be  claimed  and  recovered  by  action,  like  beasts  or 
other  chattels.  They  held,  indeed,  small  portions  of 
land,  by  way  of  sustaining  themselves  and  families ;  but 
it  was  at  the  mere  will  Of  the  lord,  who  might  dispossess 
them  whenever  he  pleased  ;  and  it  was  upon  villein 
services,  that  is,  to  carry  out  dung,  to  hedge  and  ditch 
the  lord's  demesnes,  and  any  other  the  meanest  offices  (x). 
And  their  services  were  not  only  base,  but  uncertain, 
both  as  to  their  time  and  quantity  (y).  A  villein  could 
acquire  no  property,  either  in  lands  or  goods  ;  but,  if  he 
purchased  either,  the  lord  might  enter  upon  them,  oust 
the  villein,  and  seize  them  to  his  own  use,  unless  he  con- 
trived to  dispose  of  them  again  before  the  lord  had  seized 
them ;  for  the  lord  had  then  lost  his  opportunity  (z). 

In  many  places,  also,  a  fine  was  payable  to  the  lord, 
if  the  villein  presumed  to  marry  his  daughter  to  any  one 
without  leave  from  the  lord  (a) ;  and,  by  the  common 
law,  the  lord  might  also  bring  an  action  against  the 
husband  for  damages  in  thus  purloining  his  property  {b). 
For  the  children  of  villeins  were  also  in  the  same  state 
of  bondage  with  their  parents ;  whence  they  were  called 
in  Latin  nativi,  which  gave  rise  to  the  female  appellation 
of  a  villein,  who  was  called  a  neife  (c).    In  case  of  a 

(m)  Litt.  s.  181.  (a)  Co.  Litt.  140  a. 

(x)  Ibid.  s.  172.  (A)  Litt.  s.  202. 

(y)  Bracton,  1.  4,  c.  28,  35.  (e)  Ibid.  a.  186. 
(«)  Litt.  s.  177. 
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[marriage  between  a  freeman  and  a  neife,  or  between  a 
villein  and  a  freewoman,  the  issue  followed  the  condition 
of  the  father,  being  free  if  he  was  free,  and  villein  if  he 
was  villein ;  contrary  to  the  maxim  of  the  civil  law,  that 
partus  sequitur  ventrem.  But  no  bastard  could  be  born 
a  villein,  because,  by  another  maxim  of  our  law,  he  is 
nulliusflius  ;  and  as  he  can  gain  nothing  by  inheritance, 
it  were  hard  that  he  should  lose  his  natural  freedom  by 
it  (rf).  The  law,  however,  protected  the  persons  of 
villeins,  as  the  King's  subjects,  against  atrocious  injuries 
of  the  lord ;  for  if  the  lord  should  kill  or  maim  them,  he 
was  subject  to  indictment  at  the  King's  suit  (e). 

Villeins  might  be  enfranchised  by  manumission,  which 
was  either  express  or  implied  :  express,  as  where  a  man 
granted  to  the  villein  a  deed  of  manumission  (/),  implied, 
as  where  a  man  bound  himself  in  a  bond  to  his  villein  for 
a  sum  of  money,  granted  him  an  annuity  by  deed,  or  gave 
him  an  estate  in  fee,  or  for  life,  or  for  years  {g).  For 
this  was  dealing  with  a  villein  on  the  footing  of  a  free- 
man. So  also,  if  the  lord  brought  an  action  against  his 
villein,  this  enfranchised  him  Qi)  ;  for  as  the  lord  might 
have  a  short  remedy  against  his  villein,  by  seizing  his 
goods  (which  was  more  than  equivalent  to  any  damages 
he  could  recover),  the  law,  which  is  always  ready  to  catch 
a,t  anything  in  favour  of  liberty,  presumed  that  by  bring- 
ing this  action  he  meant  to  set  his  villein  on  the  same 
footing  with  himself,  and  therefore  held  it  an  implied 
manumission. 

Villeins,  by  this  and  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords ;  and  in 
particular,  strengthened  the  tenure  of  their  estates  to 
that  degree,  that  they  came  to  have  in  them  an  interest 
in  many  places  full  as  good  as,  in  others  better  than,  their 
lords.    For  the  good  nature  and  benevolence  of  many 

id)  Litt.  ss.  187, 188.  {g)  Ibid.  ss.  205,  206. 

(e)  Ibid.  ss.  189,  194  (h)  Ibid.  b.  208. 

(/)  Ibid.  s.  204. 
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[lords  of  manors  having,  time  out  of  mind,  permitted  their 
villeins  and  their  children  to  enjoy  their  possessions 
without  interruption,  in  a  regular  course  of  descent,  the 
common  law,  of  which  custom  is  the  life,  now  gave  them 
title  to  prescribe  against  their  lords  ;  and  on  performance 
of  the  same  services,  to  hold  their  lands,  in  spite  of  any 
determination  of  the  lord's  will.  For,  though  they  in 
general  are  still  said  to  hold  their  estates  at  the  will  of 
their  lord,  yet  it  is  such  a  will  as  is  agreeable  to.  the 
custom  of  the  manor ;  which  customs  are  preserved  and 
evidenced  by  the  rolls  of  the  several  courts  baron  in 
which  they  are  entered,  or  kept  on  foot  by  the  constant 
immemorial  usage  of  the  several  manors  in  which  the 
lands  lie.  And,  as  such  tenants  had  nothing  to  show  for 
their  estates  but  these  customs,  and  admissions  in  pur- 
suance of  them,  entered  on  those  rolls,  or  the  copies  of 
such  entries  witnessed  by  the  steward,  they  now  began 
to  be  called  tenants  by  copy  of  court-roll,  and  their  tenure 
itself  a  copyhold  (i). 

Thus  copyhold  tenures  (as  Coke  observes),  though 
very  meanly  descended,  yet  come  of  an  antient  house  (/c) ; 
copyholders  being  in  truth  no  other  but  villeins  (I),  who, 
by  a  long  series  of  immemorial  encroachments  on  the 
lord,  have  at  last  established  a  customary  right  to  those 
estates  which  before  were  held  absolutely  at  the  lord's 
will,  which  affords  a  very  substantial  reason  for  the  great 
variety  of  customs  that  prevail  in  different  manors,  with 
regard  both  to  the  descent  of  estates  and  the  privileges 
belonging  to  the  tenants.  And  these  encroachments 
grew  to  be  so  universal  that,  when  tenure  in  villenage 
was  virtually  abolished  (though  copyholds  were  reserved) 
by  the  Statute  of  Charles  the  Second,  there  was  hardly 
a  pure  villein  in  the  nation.  For  Sir  Thomas  Smith 
testifies  (m)  that  in  all  his  time  (and  he  was  secretary  to 

(j)  F.  iV:  B.  12  C.  (m)  Commonwealth,  b.   3,  o. 

(k)  Co.  Cop.  32.  10. 

(I)  r.  N.  B.  12  C. 
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[Edward  the  Sixth)  he,  never  knew  any  villein  in  gross 
throughout  the  realm;  and  the  few  villeins  regardant 
that  were  then  remaining  were  such  only  as  had  belonged 
to  bishops,  monasteries,  or  other  ecclesiastical  corpora- 
tions in  the  preceding  times  of  popery. 

As  a  further  consequence  of  what  has  been  premised, 
we  may  collect  these  two  main  principles,  which  are  held 
to  be  the  supporters  of  copyhold  tenure,  and  without 
which  it  cannot  exist :  1.  That  the  lands  be  parcel  of,  and 
situate  within,  that  manor  under  which  they  are  held. 
2.  That  they  have  been  demised,  or  at  least  demisable, 
by  copy  of  court  roll  immemorially.  For  immemorial 
custom  is  the  life  of  all  tenures  by  copy ;  so  that  no  new 
copyhold  can,  strictly  speaking,  be  granted  at  this  day  (m), 
nor  can  any  new  customs  or  services  be  imposed  upon  a 
copyhold  tenement. 

In  some  manors,  where  the  custom  hath  been  to 
permit  the  heir  to  succeed  the  ancestor  in  his  tenure, 
the  estates  are  styled  copyholds  of  inheritance ;  in  others, 
where  the  lords  have  been  more  vigilant  to  maintain  their 
rights,  they  remain  copyholds  for  life  only.  But  the 
custom  of  the  manor  has,  in  both  cases,  so  far  super- 
seded the  will  of  the  lord,  that,  provided  the  services  be 
performed,  or  stipulated  for  by  fealty,  he  cannot,  in  the 
first  instance,  refuse  to  admit  the  heir  of  the  tenant  on 
the  latter's  death;  nor,  in  the, second,  can  he  remove  his 
present  tenant  so  long  as  he  lives,  though  he  holds, 
nominally,  by  the  precarious  tenure  of  the  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that 
it  hath  in  common  with  free  tenures,  are  fealty,  services 
(as  well  in  rents  as  otherwise),  reliefs,  and  escheats. 
The  two  latter  belong  only  to  copyholds  of  inheritance, 

(m)  Co.  Litt.  58.   (Even  when  consent  of  the  Board  of  Agri- 

the  custom  of  the  manor  allows  culture.  And  the  estate  granted 

the  lord  to  grant  new  copyholds  at  once  becomes  of  socage  tenure, 

out  of  the  jraste,  the  right  can  Copyhold  Act,  1894,  s.  81.) 
now  only  he  exercised  with  the 
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[the  former  to  those  for  life  also.  But,  besides  these, 
copyholds  have  also  heriots,  wardship,  and  fines.  Heriots, 
which  are  generally  agreed  to  be  a  Danish  custom,  are  a 
render  of  the  best  beast  or  other  good  (as  the  custom 
may  be)  to  the  lord,  on  the  death  of  the  tenant.  This  is 
plainly  a  relic  of  villein  tenure;  there  being  originally 
less  hardship  in  it,  when  all  the  goods  and  chattels 
belonged  to  the  lord,  and  he  might  have  seized  them, 
even  in  the  villein's  lifetime.  These  are  incident  to  both 
species  of  copyhold ;  but  wardship  and  fines  to  those  of 
inheritance  only.  Wardship,  in  copyhold  estates,  par- 
takes both  of  that  in  chivalry  (o),  and  that  in  socage. 
For  if  the  lord  is  guardian  (as  he  may  be  by  special  cus- 
tom), he  is  not  accountable  for  the  rents  and  profits  (p). 
But,  in  the  absence  of  custom,  the  guardianship  belongs 
to  the  next  of  kin  of  the  infant  to  whom  the  copyhold 
cannot  descend ;  and  he,  like  the  guardian  in  socage,  is 
accountable  to  his  ward  for  the  profits  (q).  Of  fines, 
some  are  in  the  nature  of  pr/ »)(■)•  seising,  due  on  the 
death  of  each  tenant ;  others  are  mere  fines  for  the 
alienation  of  the  lands.  In  some  manors  only  one  of 
these  sorts  can  be  demanded,  in  some  both,  and  in  others 
neither.  They  are  sometimes,  arbitrary  and  at  the  will 
of  the  lord,  sometimes  fixed  by  custom ;  but,  even  when 
arbitrary,  the  fines  must  be  reasonable,  for  if  otherwise, 
they  might  amount  to  a  disherison  of  the  estate.  No 
fine,  therefore,  is  allowed  to  be  taken  upon  descents  and 
alienations  (unless  in  particular  circumstances)  of  more 
than  two  years'  improved  value  of  the  estate  (r). 

This  much  for  the  antient  tenure  of  pure  villenage, 

(o)  Cole  T.    Wcdles  (1591)   1  a631)  Cro.  Car.  229. 
Leon.  328.  (r)  Morgan     v.     Scudamore 

ip)  Anonymous   (1528)   ibid.  (1677)  2  Eep.  in  Ch.  70;  Astle 

266.  V.  Grant  (1781)  2  Doug.  724  n. 

(q)  This  point  seems  to  have  But  see  Fraser  v.  Mason  (1883) 

been   a  Uttle  doubtful  at  one  10  Q.  B.  D.  398  (affirmed  on 

time.      See  Snghes  v.  Harris  appeal). 


138      EK.  II.  OF  EIGHTS    OF   PKOPBRTY. PT.  I.  THINGS    EEAL. 

[and  the  modern  one  of  copyhold  at  the  mil  of  the  lord, 
which  is  lineally  descended  from  it. 

D.  There  is  yet  a  fourth  species  of  tenure,  described 
by  Bracton,  under  the  name  sometimes  of  privileged 
rUlenage,  and  sometimes  of  villein-socage.  This,  he  tells 
us,  is  such  as  has  been  held  of  the  Kings  of  England 
from  the  Conquest  downwards ;  that  the  tenants  herein 
"  villana  faciunt  semtia,  sed  ceHa  et  determinata  " ;  that 
they  cannot  aliene  or  transfer  their  tenements  by  grant 
or  feoffment,  any  more  than  pure  villeins  can ;  but  must 
surrender  them  to  the  lord  or  his  steward,  to  be  granted 
out  again  and  held  in  villena,ge  (s).  And  from  these  cir- 
cumstances we  may  collect,  that  what  he  here  describes 
is  no  other  than  an  exalted  species  of  copyhold,  subsist- 
ing at  this  day,  viz.  the  tenure  in  antient  demesne ;  to 
which,  as  partaking  of  the  baseness  of  villenage  in  the 
nature  of  its  services,  and  the  freedom  of  socage  in  their 
certainty,  he  has  therefore  given  a  name  compounded 
out  of  both,  and  calls  it  villanum  socagium. 

Antient  demesne  consists  of  those  lands  or  manors, 
which,  though  now  perhaps  granted  out  to  private  sub- 
jects, were  in  the  hands  of  the  Crown  in  the  time  of 
Edward  the  Confessor  or  William  the  Conqueror ;  and  so 
appear  to  have  been  by  the  great  survey  in  the  Ex- 
chequer, called  Domesday  Book  (i).  The  tenants  of 
these  lands,  under  the  Crown,  were  not  all  of  the  same 
order  or  degree.  Some  of  them,  as  Britton  testifies, 
continued  for  a  long  time  pure  and  absolute  villeins, 
dependent  on  the  will  of  the  lord  («() ;  and  those  who 
have  succeeded  them  in  their  tenures,  now  differ  from 
common  copyholders  only  in  a  few  points  {x).  Others 
were  in  great  measure  enfranchised  by  the  royal  favour ; 
being  only  bound,  in  respect  of  their  lands,  to  perform 

(s)  L.  4,  0.  28,  s.  5  (fo.  209).  (w)  Bk.  ii.  o.  2,  §  12. 

(t)  F.  N.  B.  U,  16,  (a!)  F.  N.  B.  228. 
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[some  of  the  better  sort  of  villein  services,  but  those 
determinate  and  certain,  as,  to  plough  the  King's  land, 
to  supply  his  court  with  provisions,  and  the  like,  all  of 
which  are  now  changed  into  pecuniary  rents.  And  in 
consideration  hereof,  they  had  many  immunities  and 
privileges  granted  to  them  (t/) ;  as,  to  try  the  right  of 
their  property  in  a  peculiar  court  of  their  own,  called  a 
court  of  antient  demesne  {z),  by  a  peculiar  process, 
denominated  a  writ  of  right  close  {a) ;  not  to  pay  toll  or 
taxes  Q>) ;  not  to  contribute  to  the  expenses  of  knights  of 
the  shire;  not  to  be  put  on  juries,  and  the  hke  (c). 

These  tenants,  therefore,  though  their  tenure  be  abso- 
lutely copyhold  (rf),  yet  have  an  interest  equivalent  to  a 
freehold ;  for  though  their  services  were  of  a  base  and 
villenous  original,  yet  the  tenants  were  esteemed  in  all 
other  respects  to  be  highly  privileged  villeins,  and  especi- 
ally in  this,  that  their  services  were  fixed  and  deter- 
minate, and  that  they  could  not  be  compelled  (like  pure 
villeins)  to  relinquish  these  tenements  at  the  lord's  will ; 
"  et  idea"  says  Braoton,  "  dicimtnr  liberi."  Britton,  also, 
from  such  their  freedom,  calls  them  absolutely  sohemen, 
and  their  tenure  sokemanries,  which  he  describes  to  be, 
"  lands  and  tenements,  which  are  not  held  by  knight- 
service,  nor  by  grand  serjeanty,  nor  by  petit,  but  by 
simple  services,  being,  as  it  were,  lands  enfranchised  by  the 
King  or  his  predecessors,  from  their  antient  demesne  "(e). 
And  the  same  name  is  also  given  them  in  Fleta  (/). 

E.  Besides  the  lay  tenures  above  described,  there  is 
a  spiritual  tenure  which  still  subsists,  having  been 
reserved    by  the    Act    for    the    Abolition   of    Military 

(y)  4  Inst.  269.  (d)  This  is,  apparently,  not 

(z)  Alden's  Case  (1601)  5  Rep.  the  modern  view  (see  Meritens 

105  b.                    •  V.  Hill  [1901]  1  Ch.  842).    And 

(a)  F.  N.  B.  11.  the  point  may  be  of  importance. 

(6)  The   Queen  v.    Aylesford  (e)  Bk.  iii.  c.  2,  §  11. 

(1860)  2  E.  &  E.  538.  (/)  Bk.  i.  o.  8. 

(c)  F.  N.  B.  14. 
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[Tenures.  This  is  the  tenure  in  frankalmoign,  in  libera, 
eleemosynd,  or  free  alms,  and  is  that  whereby  a  religious 
corporation,  aggregate  or  sole,  holdeth  lands  of  the 
donor  to  them  and  their  successors  for  ever  {g).  The 
services  which  they  were  bound  to  render  for  these  lands 
were  not  certainly  defined ;  but  only,  in  general,  to  pray 
for  the  souls  of  the  donor  and  his  heirs,  dead  or  alive. 
And  therefore  they  did  no  fealty  (which  is  incident  to  all 
other  services  but  this)  (/() ;  because  this  divine  service 
was  of  a  higher  and  more  exalted  nature  (^).  This  is 
the  tenure  by  which  almost  all  the  antient  monasteries 
and  religious  houses  held  their  lands;  and  by  which 
the  parochial  clergy,  and  very  many  ecclesiastical  and 
eleemosynary  foundations,  hold  them  at  this  day  (A;).  It 
was  an  old  Saxon  tenure ;  and  it  continued  under  the 
Norman  revolution,  through  the  great  respect  that  was 
shown  to  religion  and  religious  men  in  antient  times. 
Which  is  also  the  reason  that  tenants  in  frankalmoign 
were  discharged  of  all  other  services,  except  the  trinoda 
necessitas  of  repairing  the  highways,  building  castles, 
and  repelling  invasions  (Z).  And  this  tenure,  even  at 
present,  is  of  a  nature  very  distinct  from  all  others; 
being  not  in  the  least  feudal,  but  merely  spiritual.  For, 
if  the  service  be  neglected,  the  law  gives  no  remedy  by 
distress  or  otherwise  to  the  lord  of  whom  the  lands  are 
holden ;  but  merely  a  complaint  to  the  ordinary  or  visitor 
to  correct  it  (m).  Wherein  it  materially  differs  from 
what  was  called  tenure  by  divine  service,  in  which  the 
tenants  were  obliged  to  do  some  special  divine  services 

(g)  Litt.  s.  133.  the  claim  of  the  Crown,  that 

Qi)  Ibid.  s.  131.  such  lands   were  held  by    the 

(i)  Ibid.  s.  135.  more  onerous  tenure  of  knight- 

(fe)  Bract.  1.  4,  tr.  5,  cc.  1,  2.  service,  seems  to  have  prevailed. 

(fo.  285  b).    It  was  a  matter  of  (Constitution^    of     Clarendon, 

keen    dispute    in    the   twelfth  cap.  xi.) 

century,  whether  the  lands  of  (I)  Seld.,  Jbtwits  Anglorum,!. 

the  bishops'  sees  were  held  by  xlii. 

frankalmoign;  and,  ultimately,  (m)  Litt.  s.  136. 
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[in  certain,  as  to  sing  so  many  masses,  to  distribute 
such  a  sum  in  alms,  and  the  like;  which,  being 
expressly  defined  and  prescribed,  could  with  no  kind  of 
propriety  be  called  free  alms.  Especially  as  for  this,  if 
unperformed,  the  lord  might  distrain,  without  any 
complaint  to  the  visitor  (w).  All  such  donations  are, 
indeed,  now  out  of  use ;  for,  since  the  statute  of  Quia 
Emptores  (18  Edw.  1,  1290),  none  but  the  King  can 
give  lands  to  be  holden  of  this  tenure  (o).] 

F.  Finally,  since  Bracton  wrote,  there  has  grown  up 
a  sixth  species  of  tenure,  commonly  described  as  lease- 
hold, or,  more  correctly,  as  tenure  hy  lease  for  years. 
Although  such  arrangements  have  in  fact  been  in 
existence  from  time  immemorial,  they  were  for  long 
not  deemed  to  rank  with  true  tenures.  The  lessee  for 
years  was  not  looked  upon  as  a  tenant,  but  merely  as  a 
bailiff  or  farmer,  managing  the  land  of  some  one  else ;  his 
interest  was  regarded  as  a  contract,  rather  than  as  an 
estate  ;  the  land  was  not  enfeoffed  to  him,  but  only  demised, 
or  let  to  farm.  For  long,  indeed,  he  had  no  effective 
remedy  against  a  stranger  who  dispossessed  him ;  he  could 
not  bring  a  real  action  to  recover  the  land,  he  could  only 
bring  a  personal  action  against  his  lessor  for  damages 
for  breach  of  contract.  Gradually,  however,  the  Courts 
recognised  him  as  a  tenant;  and,  by  the  end  of  the 
fifteenth  century,  he  was  able  to  recover  his  land  in  the 
action  of  ejectment.  From  that  time  his  holding  deserved 
to  rank  as  a  tenure ;  but,  such  is  the  conservatism  of  our 
law,  that  for  many  centuries  the  Courts  refused  to 
recognise  his  interest  as  an  estate  in  land.  In  recent 
years,  however,  the  tenant  for  years  has  been  fully 
admitted  to  rank  as  a  landowner ;  though  the  fact  that 
his  estate  still  technically  ranks  as  personal  property, 
being  known  as  a  'chattel  real,'  will  recall  the  com- 
paratively recent  recognition  of  leasehold  tenure. 

{n)  Litt.  s.  137.  (o)  Ihid.  s.  100. 
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The  essence  of  leasehold  tenure  is,  that  the  interest  of 
the  lessee,  known  technically  as  the  '  term,'  should  be 
incapable  of  lasting  beyond  a  definite  calendar  date, 
however  distant.  The  fact  that  it  may  be  put  an  end 
to  before  that  date  is  immaterial  for  this  purpose.  Thus 
a  demise  to  A.  for  1000  years,  if  B.  shall  so  long  live, 
limits  a  leasehold  interest,  because  it  cannot  by  any 
possibiUty  last  beyond  a  thousand  years,  which  is  a 
definite  calendar  period,  though  it  will,  with  practical 
certainty,  end  at  an  unknown  date  before  the  expiry  of 
that  period.  On  the  other  hand,  a  lease  to  A.  during  the 
life  of  B.  (simply),  creates  a  freehold  interest  pur  auter  vie. 

In  addition  to  certainty  of  termination,  a  term  of  years 
ought  to  have  a  certainty  of  commencement.  But  if 
the  demise  makes  no  express  provision  on  this  point,  the 
term  will  be  ass.umed  to  commence  from  the  date  of 
the  demise.  It  should  be  noticed,  however,  that  the 
demise  itself,  though  it  limits,  does  not  create  the  estate, 
which  is  not  completely  in  existence  until  the  lessee 
enters  on  the  land.  Before  that,  the  lessee  has  only  an 
interesse  termini,  which,  though  it  may  be  disposed  of  by 
him,  and  passes  to  his  representatives  on  his  death,  is 
really  only  in  the  nature  of  a  contract  until  completed 
by  entry. 

Another  almost  universal,  though  not  absolutely 
essential,  feature  of  a  true  demise  is  the  reservation  of 
rent.  This  may  be  either  in  money  or  kind ;  but  it  is 
one  of  the  curious  survivals  of  the  historical  origin  of 
leasehold  tenure  that  the  rent  reserved  must  not  be  any 
part  of  the  produce  of  the  land  demised  (p).  For  it  was 
characteristic  of  the  earliest  terms  of  years  that  they 
were  created  in  favour  of  persons  who  agreed  to  render  a 
'ferm,'  or  fixed  amount  (whence  our  word  ' farmer ')  for 
the  use  of  the  land,  instead  of,  as  a  bailiff  would,  being 
responsible  for  an  account  of  the  actual  produce.    To 

(p)  Co.  Litt.  141  b,  142  a. 
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secure  the  payment  of  this  rent  or  render,  the  lessor 
from  the  earliest  times  claimed  and  exercised  the  right  of 
distress ;  one  of  the  surest  proofs  that  leasehold  was,  in 
fact,  treated  as  a  tenure,  though  the  name  was  denied  to 
it.  For  the  right  of  distress  is  a  universal  sign  of  the 
relationship  of  lord  and  vassal;  and  it  is  only  because 
the  fall  in,  the  value  of  money  long  ago  rendered  socage 
rents  so  unimportant  that  they  ceased  to  be  collected, 
that  the  modern  lawyer  thinks  of  distress  (the  mode  of 
exercising  which  will  be  discussed  at  a  later  stage  of  this 
work)  (g)  as  specially  connected  with  leasehold  tenure. 

Finally,  before  leaving  for  the  present  this  important 
subject,  we  may  mention  that  not  all  terms  of  years  are 
the  subject  of  leasehold  tenure.  As  we  shall  see  later 
on,  it  was  at  one  time  very  common  to  create  terms  of 
years  by  way  of  use  for  various  purposes,  where  it  was 
desired  not  to  interfere  with  the  title  to  the  freehold. 
These  terms,  upon  which  no  rent  or  other  liability  was 
reserved,  created  no  tenure  between  the  parties  to  them, 
and  consequently  no  right  of  distress ;  and  they  must  be 
carefully  distinguished  from  terms  of  years  created  by 
demise,  which  are  the  true  subjects  of  leasehold  tenure. 
But  it  is  impossible  for  the  reader  to  understand  the 
nature  of  them ;  until  he  has  grasped  the  operation  of  a 
conveyance  under  the  Statute  of  Uses.  This  will  be  the 
subject  of  a  later  chapter  (>•). 

(g)  Seofost,  vol.  iii.  pp.  447^64.  (»•)  See  ^osf,  <;hap.  xr. 
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CHAPTER  III. 

OF    FREEHOLD    ESTATES    OF    INHEBITANCE. 


[The  next  objects  of  our  disquisition  are  the  nature 
and  properties  of  estates.  An  estate  in  land  signifies 
such  interest  as  the  tenant  hath  therein ;  so  that  if  a 
man  grants  all  his  estate  in  Dale  to  A.  and  his  heirs, 
everything  that  he  can  possibly  grant  shall  pass 
thereby  (a).  It  is  called  in  Latin  status,  signifying  the 
condition  or  circumstance  in  which  the  owner  stands 
with  regard  to  his  property.  Strictly  speaking,  the  term 
'  estate '  is  only  applicable  to  those  interests  which 
include  possession  of  the  land  as  of  right;  and  in  that 
sense  it  will  be  used  in  this  chapter.  But  it  is  the 
practice  to  speak  generally  of  all  interests  in  land,  other 
than  mere  powers  or  possibilities  of  succession,  as 
'  estates ' ;  and,  though  this  practice  is  to  be  deprecated, 
the  student  must  be  warned  of  its  existence. 

In  treating,  then,  of  estates,  we  shall  consider  them 
in  a  threefold  view :  first  with  regard  to  the  quantity  of 
interest  which  the  tenant  has  in  the  tenement ;  second, 
with  regard  to  the  time  at  which  that  quantity  of  interest 
is  to  be  enjoyed  ;  and,  thirdly,  with  regard  to  the  number 
and  connections  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement,  this  is  measured  by  its 
duration  and  extent.  Thus,  either  his  right  of  possession 
is  to  subsist  for  an  uncertain  period,  during  his  own  life, 
or  the  ■  life  of  another  man ;  to  determine  at  his  own 
decease,  or  to  remain  to  his  descendants  after  him ;  or  it 

(a)  Co.  Litt.  345  a. 
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[is  circumscribed  within  a  certain  number  of  years, 
months,  or  days ;  or,  lastly,  it  is  infinite  and  unlimited, 
being  vested  in  him  and  his  representatives  for  ever. 
And  this  occasions  the  primary  division  of  estates  into 
such  as  Sire  freehold,  and  such  as  are  less  than  freehold. 

An  estate  of  freehold,  libcrum  tenementum,  or  frank 
tenement,  is  an  estate  either  of  inheritance  or  for  hfe, 
held  by  free  tenure  (6).  And  it  is  material  to  our  proper 
conception  of  it  to  remark,  that  at  the  common  law, 
and  prior  to  certain  alterations  in  our  system  to  be 
hereafter  explained,  an  estate  of  this  description  could 
in  general  be  created  or  transferred  only  by  the 
ceremony  called  livery  of  seisin,  attended  with  proper 
words  of  donation ;  which  ceremony  consisted,  as  its 
name  imports,  of  a  solemn  delivery  of  possession,  and 
was  in  fact  the  feudal  investiture  of  which  we  spoke  in 
the  last  chapter.]  This  method  of  conveyance  is  still 
capable  of  being  used,  and  is  called  a  feoffment ;  the 
parties  between  whom  it  takes  place  being  called 
respectively  the  feoffor  and  the  feoffee.  By  the  common 
law,  the  donation  with  which  the  livery  is  accompanied 
might  be  merely  oral;  but,  by  the  Statute  of  Frauds  (c), 
some  instrument  in  writing,  under  the  signature  of  the 
feoffor  (or  his  agent  by  writing  lawfully  authorised),  was 
made  requisite.  And  a  deed  is  now  required  by  the  Eeal 
Property  Act,  1845  (rf). 

[Estates  of  freehold,  again,  are  divisible  into  estates  of 
inheritance,  and  estates  not  of  inheritance.  The  former 
are  again  divided  into  inheritances  absolute,  or  fee 
simple;  and  inheritances  limited,  one  species  of  which 
we  usually  call/ee  tail. 

I.  Tenant  in  fee  simple  (or,  as  he  is  frequently  styled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  and 
hereditaments,  to  hold  to  him  and  his  heirs  for  ever ; 
generally,  absolutely,  and  simply;  without  mentioning 

(6)  Co.  Litt.  43  b.  (d)  8  &  9  Vict.  b.  106,  s.  3. 

(c)  29  Car.  2  (1677)  o.  3,  s.  1. 

S.C. — VOL.    I.  L 


146   EK.  II.  OP  RIGHTS  OF  PROPERTY. — PT.  I.  THINGS  REAL. 

[ivhat  heirs,  but  referring  that  to  his  own  pleasure,  or  to 
the  disposition  of  the  law  (e).  The  true  meaning  of  the 
word  'fee,'  feodum,  is  the  same  with  that  of  feud  or 
fief,  and  in  its  original  sense  it  is  taken  in  contradistinc- 
tion to  allodium,  or  absolute  ownership;  it  being  a 
received  and  now  undeniable  principle  in  the  law,  that  all 
the  lands  in  England  are  holden  mediately  or  immediately 
of  the  King.  The  King  alone  therefore  has  the  absolutum 
ct  directum  dominium  (/).  But,  as  Sir  Martin  Wright 
observes,  the  doctrine  *  that  all  lands  are  holden  '  having 
been  for  so  many  ages  a  fixed  and  undeniable  axiom,  our 
modern  English  lawyers  do  very  rarely  use  the  word 
'  fee '  in  that  its  primary  sense,  but  generally  use  it  to 
express  the  continuance  or  quantity  of  estate  (g).  A  fee, 
therefore,  in  general,  signifies  an  estate  of  inheritance  (h) ; 
being  the  highest  and  most  extensive  interest  that  a  man 
can  have  in  a  feud. 

The  fee  simple  or  inheritance  of  lands  and  tenements, 
except  in  the  rare  cases  in  which  no  greater  interest  than 
a  term  of  years  has  been  granted  by  the  Crown,  must, 
almost  of,  necessity,  be  vested  and  reside  in  some  person 
or  other;  though  divers  inferior  estates  may  be  carved 
out  of  it.  As  if  one  grants  a  lease, for  twenty-one  years, 
or  for  one  or  two  lives,  the  fee  simple  remains  vested  in 
him  and  his  heirs  ;  and  though,  after  the  determination 

(e)  It  is,  of  course,  ao  longer  use    any    words    indicative    of 

necessary,  in  the  conveyance  of  special  intention  to  pass  a  fee  ; 
a  fee  simple  by  deed,  that  the  •  it  being  a  presumption  of  law 

exact  words  "  and  his    heirs "  that  every  devise  of  real  estate 

should  be  employed.    The  alter-  passes    the    whole    interest   of 

native     is     "in    fee    simple."  the  testator  (Wills  Act,  1837, 

(Conveyancing  Act,  1881  (44  &  ss.  28—31). 

45  Vict.  c.  41),  s.  51.)      In  a  (/)  Prsedium    domini   regis 

wiU,  any  words  indicative  of  the  est  directwm  dominium,   cujus 

testator's  intention  to   pass   a      nullus  est  author  nisi  I>evs. 

fee  simple  were  sufficient.    (Co.  Co.  Litt.  1  b. 

Litt.  9  b.)    And  now  it  is  not  (g)  "Wright,  Tenures,  148. 

even  necessary  (though  doubt-  (h)  Litt.  s.  1. 

less  advisable)  for  a  testator  to 
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[of  those  years  or  lives,  the  land  reverts  to  the  grantor  or 
his  heirs,  the  only  change  that  occurs  is,  that  the  posses- 
sion of  the  land,  which,  during  the  term,  was  in  the 
lessee,  now  vests  in  the  grantor  or  his  heirs.  Yet  some- 
times the  fee  may  be  in  abeyance,  that  is  (as  the  word 
signifies)  in  expectation,  remembrance,  and  contemplation 
of  law ;  and  this  happens  where  there  is  no  person  in 
esse,  in  whom  it  may  vest  and  abide,  though  the  law 
considers  it  as  always  potentially  existing  (i).  Thus,  in 
a  grant  to  John  for  life,  and  afterwards  to  the  heirs  of 
Eichard,  the  inheritance  is  plainly  granted  neither  to  John 
nor  Richard,  nor  can  it  vest  in  the  heirs  of  Eichard  till 
his  death ;  for  nemo  est  hmres  viventis.  At  the  same  time, 
it  has  plainly  passed  from  the  grantor.  It  remains  there- 
fore in  waiting,  or  abeyance,  during  the  life  of  Eichard. 

The  word  '  heirs '  used  to  be  necessary  in  the  grant 
or  donation,  in  order  to  make  a  fee  or  inheritance ;  for 
if  the  land  was  given  to  a  man  'for  ever,'  or  to  him 
'  and  his  assigns  for  ever,'  this  vested  in  him  but  an 
estate  for  life  (k).  This  very  great  nicety  about  the  in- 
sertion of  the  word  '  heirs '  in  all  feoffments  and  grants, 
was  a  relic  of  the  feudal  strictness  by  which  it  was 
required  that  the  form  of  the  donation  should  be  punc- 
tiliously pursued  (Q.  And  therefore,  as  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be  the 
only  inducements  to  the  gift,  the  donee's  estate  in  the 
land  extended  only  to  his  own  person,  and  subsisted  no 
longer  than  his  life;  unless  the  donor,  by  an  express 
provision  in  the  grant,  gave  it  a  longer  continuance,  and 
extended  it  also  to  his  heirs.]  But  now,  by  the  Convey- 
ancing Act,  1881  (M),  it  is  no  longer  necessary  to  use 
the  word  '  heirs '  in  any  deed ;  but  it  is  sufficient  to  say 

{{)  Co.  Litt.  342  b ;  Litt.  ss.      ate  freehold,  or  seisin,  may  not.) 
646,  647  ;  Camoys  Peerage  Case         {k)  Litt.  s.  1. 
(1839)5  Bing.N.C.  763.  (But,  as         (Q  Craig,  Jus  Feudale,  1.  1, 
we  shall  see  later,  though  the/ee      1. 10,  s.  7. 
may  be  in  abeyance,  the  immedi-  (II)  S.  51. 

L  2 
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that  the  conveyance  is  'in  fee  simple '(m).  And  long 
before  the  date  of  that  statute  the  rigour  of  the  rule  had 
been  modified  by  several  exceptions,  of  which  the  two 
following  were  the  most  important. 

[In  grants  of  land  to  corporations  sole  and  their 
successors,  the  word  '  successors '  supplies  the  place  of 
'heirs';  for,  as  heirs  take  from  the  ancestor,  so  doth 
the  successor  from  the  predecessor.  But,  even  in  a 
grant  to  a  bishop,  or  other  sole  spiritual  corporation,  in 
frankalmoign,  the  word  '  frankalmoign '  supplies  the  place 
of  both  '  heir '  and  '  successors ' ;  and,  in  such  a  case,  a  fee 
simple  vests  in  such  sole  corporation.  It  is  said  that,  in  a 
grant  of  lands  of  any  tenure  to  a  corporation  aggregate, 
the  word  '  successors '  is  not  necessary,  though  usually 
inserted ;  for,  as  the  corporation  never  dies,  such  estate 
is  perpetual  or  equivalent  to  a  fee  simple,  and  therefore 
the  law  allows  it  to  be  one  {n).  But  it  is  always  better, 
in  such  a  grant,  to  insert  the  word  '  successors,'  for  the 
avoidance  of  disputes. 

Again,  the  old  feudal  rule  never  extended  to  disposi- 
tions in  wills — in  which,  as  they  were  introduced  at  a 
time  when  the  feudal  rigour  Avas  fast  wearing  out,  a 
more  liberal  construction  has  always  been  allowed.  And 
therefore,  by  a  devise  to  a  man  'for  ever,'  or  to  one 
'and  his  assigns  for  ever,'  or  to  one  'in  fee  simple,' 
the  devisee  has  always  been  construed  to  have  an  estate 
of  inheritance,  because  the  intention  of  the  devisor  was 
sufi&eiently  plain  from  the  words  of  perpetuity  annexed, 
though  he  had  omitted  the  legal  words  of  inheritance. 
If,  however,  the  devise  were  simply  to  a  man  'and  his 
assigns,'  or  to  a  man,  simply,  without  annexing  any 
words  of  perpetuity,  the  devisee  was,  at  one  time,  held 
to  take  only  an  estate  for  life ;]  (o)  but  now,  by  the  Wills 

(to)  The  extreme  strictness  of  {n)  Co.  Litt.  9  b,  94  b. 

the  rule,  even  as  modified  by  the  (o)  Goodtitle     v.     Edmonds 

Conveyancing  Act,  is  well  seen  (1798)  7  T.  R.  635  ;  Gatenby  v. 

in  the  case  of  Ethel  and  Mitchell  Morgan  (1876)  1  Q.  B.  D.  685 
[1901]  1  Ch.  145. 
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Act,  1837  (,00),  -where  any  real  estate  is  devised  without 
words  of  Umitation,  the  devise  will  pass  the  whole 
interest  of  the  testator,  unless  a  contrary  intention 
appears  by  the  will. 

[II.  We  are  next  to  consider  limited  fees,  or  such 
estates  of  inheritance  as  are  clogged  and  confined  with 
conditions,  or  qualifications,  of  any  sort.  And  this  we 
may  divide  into  two  kinds :  1.  qualified  or  base  fees, 
and  2.  fees  conditional,  so  called  at  the  common  law ; 
and  afterwards  fees  tail,  in  consequence  of  the  statute 
De  Donis, 

1.  A  base,  or  qualified,  fee  is  such  a  one  as  has   a 

qualification    subjoined    thereto ;    and,   although    it    is 

capable  of  lasting  for  ever,  it  must  be  determined  if  ever 

the  qualification  annexed  to  it  is  at  an  end.     As  in  the 

case  of  a  grant  to  A.  and  his  heirs  tenants  of  the  manor  of 

Dale;  here,  whenever  A.  or  the  heirs  of  A.  cease  to  be 

tenants  of  that  manor,  the  grant  is   entirely  defeated. 

So,  when  Henry  the  Sixth  granted  to  John  Talbot,  lord 

of  the  manor  of  Kingston-Lisle  in  Berks,  that  he  and 

his  heirs,  lords  of  the  said  manor,  should  be  peers  of  the 

realm,  by  the  title  of  barons  of  Lisle  ;  here  John  Talbot 

had  a   base   or   qualified   fee  in   that  dignity,  and  the 

instant  he   or   his   heirs   quitted  the   seignory  of  this 

manor  the  dignity  was  at  an  end  (p).     This  estate  is  a 

fee,  because  by  possibility  it  may  endure  for  ever  in  a 

man  and  his  heirs ;  yet,  as  that  duration  depends  upon 

the  concurrence  of  collateral  circumstances,  which  qualify 

and  debase  the  purity  of  the  donation,  it  is  therefore  a 

qualified  or  base  fee  (q). 

(oo)  S.  28.  which  bars  the  issue,  but  not 

{p)  Co.  Litt.  27  a.  the  remaindermen ;  and  in  the 

(7)  The   term    base  fee    has      Pines  and  Recoveries  Act,  3  & 

also  a  more  restricted  applica-      4  Will.  4    (1833)    c.  74,    the 

tion,  as  denoting  that  species      meaning  of  the  phrase  base  fee 

of  qualified  fee  which  is  created      is,  but  only  for  the  purpose  of 

where  tenant  in    tail    conveys      the  Act,  so  restricted. 

his  estate  tail  by  an  assurance 
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[2.  A  conditional  fee  at  the  common  law  was  a  fee  re- 
strained to  some  particular  heirs,  exclusive  of  others  (r) ; 
as  to  the  heirs  of  a  man's  body,  by  which  only  his  lineal 
descendants  were  admitted,  in  exclusion  of  collateral 
heirs,  or  to  the  heirs  male  of  his  body,  in  exclusion  both 
of  collaterals  and  of  lineal  females  also.  Now  our 
ancestors  held,  that  such  a  gift  (to  a  man  and  the  heirs 
of  his  body)  was  a  gift  upon  condition  that  it  should 
revert  to  the  donor,  if  the  donee  had  no  heirs  of  his 
body  (s).  They  therefore  treated  it  as  a  fee  simple  on 
condition  that  the  donee  had  issue.  So  that,  as  soon  as 
the  donee  had  any  issue  born,  his  estate  was  supposed  to 
become  absolute  by  the  performance  of  the  condition  (t) ; 
at  le?ist  for  these  three  purposes  :  1.  to  enable  the  donee 
to  aliene  the  land,  and  thereby  to  bar  not  only  his  own 
issue,  but  the  donor  of  his  interest  in  the  reversion  («) ; 
2,  to  subject  the  donee  to  forfeit  his  estate  for  treason, 
which  till  issue  born  he  was  not  able  to  do,  except  for  the 
period  of  his  own  life ;  for  otherwise  the  inheritance  of 
the  issue,  and  the  reversion  of  the  donor,  might  have 
been  defeated  (x) ;  3.  to  empower  the  donee  to  charge 
the  land  with  rents,  commons,  and  other  incumbrances, 
so  as  to  bind  his  issue  («/).  And  this  was  thought  the 
more  reasonable,  because,  by  the  birth  of  issue,  the 
possibility  of  the  donor's  reversion  was  rendered  more 
distant  and  precarious ;  and  his  interest  seems  to  have 
been  the  only  one  which  the  law,  as  it  then  stood,  was 
solicitous  to  protect,  without  much  regard  to  the  right 
of  succession  intended  to  be  vested  in  the  issue.  How- 
ever, if  the  donee  did  not  in  fact  aliene  the  land,  the 
course  of  descent  was  not  altered  by  this  performance 
of  the  condition ;  for,  if  the  issue  had  afterwards  died, 

(r)  Met.  1.  3,  c.  3,  s.  6.  333  ;    Doe  v.   Clark   (1822)    5 

(s)  Willimi  V.  BerUey  (1562)  B.  &  Aid.  461. 

Plowd.  241.  (as)  Co.  Litt.  uU  sup. ;  2  Inst. 

(<)  Jfevil's  Case  (1604)  7  Rep.  334. 

34  b.  (y)  Co.  Litt.  libi  sup. 

(m)  Co.  Litt.  19  a;    2  Inst. 
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[the  land  by  force  of  the  condition  reverted  to  the  donor. 
For  which  reason,  in  order  to  subject  the  land  to  the 
ordinary  course  of  descent,  the  donees  of  these  con- 
ditional fees  simple  took  care  to  aliene  as  soon  as  they 
had  performed  the  condition  by  having  issue ;  and  after- 
wards repurchased  the  land,  which  gave  them  a  fee 
simple  absolute,  that  would  descend  to  the  heirs  general, 
according  to  the  course  of  the  common  law.  And  thus 
stood  the  old  law  with  regard  to  conditional  fees ;  which 
things,  says  Sir  Edward  Coke,  though  they  seem  antient, 
are  yet  necessary  to  be  known ;  as  well  for  the  declaring 
how  the  common  law  stood  in  such  cases,  as  for  the  sake 
of  annuities,  and  such  like  inheritances,  which  are  not 
within  the  statutes  of  entail,  and  therefore  remain  as  at 
the  common  law  (2). 

The  inconvenience  which  attended  these  limited  and 
fettered  inheritances  was  probably  what  induced  the 
judges  to  give  way  to  this  subtle  finesse  (for  such  it 
undoubtedly  was),  in  order  to  shorten  the  duration  of 
these  conditional  estates.  But  the  nobility  put  a  stop 
to  this  construction  of  the  limitation,  by  procuring  the 
Statute  of  Westminster  the  Second  (commonly  called  the 
statute  De  Bonis  Conditionalibus)  to  be  made  (a) ;  by 
which  statute  it  was  enacted,  that  thenceforth  the  will  of 
the  donor  should  be  observed  secundum  formam  doni,  so 
that,  where  lands  were  given  to  a  man  and  the  heirs  of 
his  body,  they  should,  notwithstanding  any  alieiiation 
by  the  donee,  go  to  his  issue,  if  there  were  any,  and,  if 
issue  failed,  should  revert  to  the  donor.  And  the  judges 
soon  afterwards  determined  that,  under  such  a  limitation, 
and  upon  the  true  construction  of  the  Act,  the  donee  had 
no  longer  a   conditional  fee    simple,  but  a  fee  tail  (b), 

(z)  Co.  Litt.  20  a ;  Moore  v.  (a)  13  Edw.  1  (a.d.  1285)  0. 1. 

Lord  Plymouth  Q.817)  7  Taunt.  (6)  The  expression  fee   tail, 

614.      [This  case  did   not,    in  or  feochim  talliatum,  was  bor- 

fact,   decide    that   the    alleged  rowed  from  the  feudists  :  among 

entail  of  a  profit  a  prendre  was  whom  it   signified    any    muti- 

valid. — E.  J.]  lated  or  truncated  inheritance, 
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[leaving  in  the  donor  the  ultimate  fee  simple  (c).  And 
hence  it  is  that  Littleton  tells  us  (d)  that  tenant  in  fee  tail 
is  by  virtue  of  the  Statute  of  Westminster  the  Second. 

Having  thus  shown  the  original  of  estates  tail,  we 
now  proceed  to  consider  what  things  may,  or  may  not, 
be  entailed  under  the  statute  De  Bonis.  '  Tenements '  is 
the  only  word  used  in  the  statute ;  and  this  Sir  Edward 
Coke  (e)  expounds  to  comprehend  all  corporeal  heredita- 
ments whatsoever,  and  also  all  incorporeal  heredita- 
ments which  savour  of  the  realty,  that  is,  which  come 
out  of  corporeal  ones,  or  which  concern,  or  are  annexed 
to,  or  may  be  exercised  within  the  same :  as  rents, 
estovers,  commons,  and  the  like.  Also  offices  and 
dignities,  which  concern  lands,  or  have  relation  to  fixed 
and  certain  places,  may  be  entailed.  But  mere  personal 
chattels,  which  savour  not  at  all  of  the  realty,  cannot  be 
entailed.  Neither  can  an  office  which  merely  relates  to 
such  personal  chattels;  nor  an  annuity,  which  charges 
only  the  person,  and  not  the  lands,  of  the  grantor.  But 
in  them,  if  granted  to  a  man  and  the  heirs  of  his  body, 
the  grantee  hath  still  a  fee  conditional  at  the  common 
law,  as  before  the  statute;  and  by  his  alienation  may 
bar  the  heir  or  reversioner  (/). 

Next,  as  to  the  several  species  of  estates  tail,  and  how 
they  are  respectively  created. 

Estates  tail  are  either  general  or  special.  Tail  general 
is  where. lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  begotten,  generally ;  which  is  called 
tail  general,  because,  how  often  soever  such  donee  in  tail 
be  married,  his  issue  in  general  by  all  and  every  such 
marriage  is,  in  successive  order,  capable  of  inheriting 
the  estate,  tail  per  formam  doni  {g).  Tenant  in  tail 
special  is  where  the  gift  is  restrained  to  the  heirs,  or 

beiag    derived    from    the   bar-  (c)  2  Inst.  335. 

barous  verb   talliare,  to   cut. —  (d)  S.  13.  . 

Spelm.  Gloss,  ad.  verb.  Feodum;  (e)  Co.  Litt.  19  b,  20  a. 

Craig',  Jus  Feudcde,  1.  1,  t.  10,  (/)  Ibid.  20  a. 

ss.  24,  25.  (<7)  Litt.  ss.  14, 15. 
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[certain  heirs,  of  the  donee's  body  by  a  particular  person  ; 
as  where  lands  and  tenements  are  given  to  a  man  and 
the  heirs  of  his  body,  on  Mary  his  now  wife  to  be  be- 
gotten. Here  no  issue  can  inherit  but  such  issue  as  is 
engendered  between  them  two ;  not  such  as  the  husband 
may  have  by  another  wife.  And  therefore  it  is  called 
'  special  tail'  (/(). 

Estates  in  general  and  special  tail  are  further  diver- 
sified by  the  distinction  of  sexes  in  such  entails;  for 
both  of  them  may  either  be  in  tail  male  or  in  tail 
female.  As  if  lands  be  given  to  a  man  and  the  heirs 
male  of  his  body  begotten,  this  is  an  estate  in  tail  male 
general;  but  if  to  a  man  and  the  heirs  female  of  his 
body  on  his  present  wife  begotten,  this  is  an  estate  in 
tail  female  special.  And  in  case  of  an  entaU  male,  the 
heirs  female  shall  never  inherit,  nor  any  derived  from 
them ;  nor  e  converso  the  heirs  male,  in  case  of  the  gift 
in  tail  female  (i).  Thus,  if  the  donee  in  tail  male  hath 
a  daughter  who  dies  leaving  a  son,  such  grandson  in 
this  case  cannot  inherit  the  estate  tail;  for  he  cannot 
deduce  his  descent  wholly  by  heirs  male  (fc).  And, 
therefore,  if  a  man  hath  two  estates  tail,  the  one  in 
tail  male,  the  other  in  tail  female,  and  he  hath  issue  a 
daughter,  which  daughter  hath  issue  a  son ;  this  grand- 
son can  succeed  to  neither  of  the  estates.  For  he  cannot 
deduce  his  descent  wholly  either  in  the  male  or  in  the 
female  line(Z).]  It  should  be  particularly  noticed  by 
the  student  that  it  is  not  possible  to  limit  an  estate  in 
fee  simple  to  the  heirs  of  a  particular  sex.  Thus,  a  con- 
veyance by  deed  to  A.  '  and  his  heirs  male '  would  give 
A.  an  ordinary  fee  simple,  descendible  to  all  his  heirs  in 
due  order.  And  though,  doubtless,  such  an  expression 
in  a  will  would  not  be  entirely  ineffective,  eifect  would 
only  be  given  to  it  by  assuming  that  the  testator  meant 

(/i)  Litt.  s.  16.  (k)  Ibid.  s.  24 ;  Co.  Litt.  25  b. 

(t)  Ibid.  ss.  21,  22.  {I)  Ibid. 


/ 
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to  devise,  not  a  fee  simple  restricted  to  male  heirs,  but 
an  estate  in  tail  male  (in). 

[As  the  word  '  heirs '  used  to  be  necessary,  in  a  deed, 
to  create  a  fee,  so  the  word  '  body '  (or  some  other  '  words 
of  procreation '  (ra),  used  to  be  also  necessary  to  make  it 
a  fee  tail.  If,  therefore,  either  the  words  of  inheritance 
or  the  words  of  procreation  were  omitted,  albeit  the 
others  were  inserted  in  the  grant,  this  would  not  make 
an  estate  tail.  For  example,  if  the  grant  were  to  a  man 
*  and  the  issue  of  his  body,'  to  a  man  '  and  his  seed,' 
to  a  man  '  and  his  children  or  offspring  '—all  these 
would  be  but  estates  for  life,  there  wanting  the  words  of 
inheritance  (o).  But  in  last  wUls  and  testaments,  wherein 
greater  indulgence  is  allowed,  an  estate  tail  could  always 
(when  devises  were  allowed  at  all)  be  created  by  a  devise 
to  a  man  '  and  his  seed,'  or  to  a  man  '  and  his  heirs 
male';  or  by  other  irregular  modes  of  expression  (p).] 
And  now,  by  the  Conveyancing  Act,  1881  (pp),  it  is  no 
longer  necessary  for  the  creation  of  an  estate  tail,  even 
by  deed,  to  use  the  words  '  heirs  of  the  body ' ;  but  it 
suffices  to  say  '  in  tail,'  with  or  without  the  word  '  male  ' 
or  '  female,'  as  may  be  required. 

[Save  in  the  power  of  alienation,  the  tenant  in  tail 
had  all  the  rights,  and  his  estate  was  subject  to  most 
of  the  incidents,  of  an  estate  in  fee  simple.  Thus,  the 
tenant  in  tail  might,  with  impunity,  commit  waste  of 
the  land.  His  widow  was  entitled  to  dower;  and  the 
husband  of  a  deceased  tenant  in  tail  to  curtesy.  To 
this  rule  there  was  but  one  exception,  in  the  case  of 
the  tenant  in  tail  after  possibility  of  issue  extinct;  to  be 
hereafter  explained.  But  it  was  not  until  the  reign  of 
Henry  VIII.  that  the  estate  tail  was  rendered  Hable  to 
forfeiture  for  treason ;  and  it  was  never  forfeited  for  the 
felony  of  the  tenant  in  tail  (g). 

(m)  Litt.  s.  31 ;  Co.  Litt.  27  a.  {p)  Ibid.  9  b,  27  a. 

(m)  Beresford's  Case  (1607)  7  (pp)  S.  51. 

Kep.  40.  (g)  Litt.  s.  747. 

(o)  Co.  Litt.  20  b. 
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[Thus  much  for  the  nature  of  estates  tail,  the  estab- 
lishment of  which  occasioned  infinite  difficulties  and 
disputes  (r).  Children  grew  disobedient  when  they 
knew  they  could  not  be  disinherited.  Farmers  were 
ousted  of  their  leases  made  by  tenants  in  tail;  for,  if 
such  leases  had  been  valid,  they  would  have  virtually 
disinherited  the  issue.  Creditors  were  defrauded  of 
their  debts ;  for,  if  tenant  in  tail  could  have  charged 
his  estate  with  their  payment,  he  might  have  defeated 
his  issue  by  mortgaging  it  for  as  much  as  it  was  worth. 
Innumerable  latent  entails  were  produced  to  deprive 
purchasers  of  the  lands  they  had  fairly  bought.  Trea- 
sons also  were  encouraged,  as  estates  tail  were  not  at 
first  liable  to  forfeiture  longer  than  the  tenant's  life. 
In  fact,  entails  were  justly  branded  as  a  source  of  new 
contentions,  unknown  to  the  common  law,  and  were 
almost  universally  considered  as  a  common  grievance 
of  the  realm  (s).  But  as  the  nobility  were  always 
fond  of  the  statute  De  Bonis,  because  it  preserved  their 
family  estates  from  forfeiture,  there  was  little  hope  of 
procuring  a  repeal  by  the  legislature.  And,  therefore,  it 
was  necessary,  as  the  statute  could  not  be  repealed,  to 
devise  a  method  of  evading  it. 

The  method  resorted  to  was  the  decision  of  the  judges 
in  Taltarum'a  Case  (t),  wherein  it  was  (in  effect)  admitted, 
that  a  common  recovery  suffered  by  tenant  in  tail  would 
convert  his  estate  into  a  fee  simple  absolute,  and  bar  all 
persons  claituing  the  estate  tail,  or  any  estate  ulterior 
thereto ;  and  in  consequence  of  that  declaration  a  common 
recovery  came  to  be  looked  upon  as  the  legal  mode  of 
conveyance  by  which  a  tenant  in  tail  might  effectually 
dispose  of  the  fee  simple  of  his  lands  and  tenements. 

(r)  Chudleigh's   Case    (1589)  (t)  Y.  B.,  12  Edw.  4  (1472) 

1  Rep.  131  b.  Mich.  pi.  16  and  25,  fo.  14  and 

(«)  Co.    Litt.    19  b ;    Mary  19.    The  name  '  Taltarum '  is 

Portingtan's    Case    (1613)     10  impossible.    Probably  the  real 

Rep.  38.  name  was  '  Taloarne.' 
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[What  '  common  recoveries '  were,  and  why  they  were 
allowed  to  be  a  bar  to  the  estate  tail,  must  be  reserved  to 
a  subsequent  enquiry.  At  present  we  shall  only  say, 
that  they  were  fictitious  proceedings,  introduced  by  a 
kind  of  pia  fraus ;  and  that  these  recoveries,  however 
clandestinely  begun,  at  length  became,  by  long  use  and 
acquiescence,  a  most  common  assurance  of  lands.]  And, 
although  the  cumbrous  forms  of  the  common  recovery 
have  been  abolished  by  a  statute  of  the  year  1833  (m)  ; 
yet  the  rules  of  law  established  by  the  use  of  them  and 
the  kindred  conveyance,  known  as  a  fine,  are  carefully 
preserved,  and,  in  fact,  govern  the  alienation  of  estates 
tail  at  the  present  day. 

[This  expedient  having  greatly  abridged  estates  tail 
with  regard  to  their  duration,  others  were  soon  invented, 
to  strip  them  of  other  privileges.  The  next  that  was 
attacked  was  their  freedom  from  forfeitures  for  treason. 
This  privilege  was  destroyed  by  a  statute  of  the  year 
1534  (26  Hen.  8,  c.  13),  whereby  all  estates  of  inheri- 
tance (under  which  general  words  estates  tail  were 
covertly  included)  were  declared  to  be  forfeited  to  the 
King  for  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered,  in  order  of  time, 
was  by  the  32  Hen.  8,  c.  28,  passed  in  the  year  1540, 
whereby  certain  leases  made  by  tenants  in  tail,  not  tend- 
ing to  the  prejudice  of  the  issue,  were  allowed  to  bind  the 
issue  in  tail,  though  not  the  remainderman  or  rever- 
sioner {x).  But  they  received  a  more  violent  blow  by 
aniother  statute  of  the  same  year,  32  Hen.  8,  c.  36, 
whereby  it  was  declared  that  a  'fine,'  when  duly  levied 
by  a  tenant  in  tail,  should  bind,  not  only  the  tenant  in  tail 
himself,  but  also  his  heirs  and  all  other  persons  claiming 

<u)  Pines  and  Recoveries  Act  coveries  Act,  1833,  s.  41.  Leases 

(8  &  4  Will.  4,  c.  74).  by  tenants  in  tail  are,  however, 

(x)  Co.  Litt.  45  b.  This  now  usually  made  under  the  pro- 
statute  has  been  repealed;  but  visions  of  the  Settled  Land  Acts, 
its  provisions  are  substantially  hereafter  to  be  explained  (posi, 
re-enacted  by  the  Pines  and  Re-  ch.  xxv.). 
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[under  the  entail.  Also,  by  the  33  Hen.  8  (1541) 
c.  39  (ccx),  estates  tail  were  rendered  liable  to  be 
charged  with  the  debts  of  the  tenant  in  tail  due  to  the 
king  by  record  or  specialty  contract.  By  the  construction 
put  upon  the  43  EHz.  (1601)  c.  4,  the  tenant  in  tail  was 
enabled  to  convey  the  fee  simple  to  a  charitable  use  (j/) ; 
and  by  the  21  Jac.  1  (1623)  c.  19  (yy),  the  estate  tail, 
in  case  the  tenant  in  tail  was  made  a  bankrupt,  became 
liable  for  his  debts  generally. 

Estates  tail,  being  thus  by  degrees  unfettered,  are 
reduced  again  to  almost  the  same  state,  even  before 
issue  born,  as  conditional  fees  were  in  at  the  common 
law,  after  the  condition  was  performed  by  the  birth  of 
issue.]  The  chief  differences  between  an  estate  tail 
and  an  estate  in  fee  simple,  are  in  fact  only  these,  that 
the  tenant  in  tail  cannot  dispose  of  any  interest  by  will, 
and  that,  in  order  to  bind  his  issue  and  the  remainder- 
man, he  must  use  the  forms  provided  by  the  Fines  and 
Eecoveries  Act,  1833  (z),  hereafter  to  be  explained  (a). 

In  conclusion,  the  student  must  be  warned  against  con- 
fusing the  conditional  estates  treated  of  iu  this  chapter 
with  the  estates  upon  condition  dealt  with  in  a  later 
chapter  of  this  work  (b).  The  difference  between  the  two 
classes  of  interests  may  appear  to  him  arbitrary  and 
technical.  But  at  one  time  it  was  of  great  importance ; 
and  even  now  it  is  not  without  practical  results.  A 
conditional  estate  is  regarded  as  being,  in  its  origin,  of  a 
more  limited  character  than  an  absolute  or  unqualified 
interest.  Consequently,  it  comes  to  an  end  of  itself  on 
the  happening  of  the  condition.  An  estate  upon  condition, 
on  the  other  hand,  is  regarded  as  being  absolute  in  its 
creation,  but  liable  to  be  suddenly  terminated  by  an 
external    event   which    occasions    a    forfeiture.     And, 


(xx)  S.  76.  (z)  3  &  4  Wm.  4,  c.  74. 

(y)  .4..C?.v.%e(1703)2Vern,  (a)  See  post,  oh.  xxi. 

453.  (6)  -See  post,  ch-  Ti, 

(yy)  s.  12. 
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inasmuch  as  no  one  need  enforce  a  forfeiture,  and  only 
certain  persons  can  enforce  it,  the  consequence  of  a 
breach  of  condition  is  not  always,  as  we  shall  see,  the 
termination  of  the  estate  (c). 


(c)  For  recent  examples  of 
the  importance  of  the  distinc- 
tion between  a  conditional  estate 
(oi  limitation)  and  an  estate 
upon  condition,  see  Be  Wagstaff 
[1908]  1  Ch.  162  ;  and  Be  Leach 


[1912]  2  Ch.  422,  where  a 
conditional  fee  simple,  determin- 
able on  the  bankruptcy  of  the 
donee,  wis,  apparently,  held  to 
be  g'ood. 


(    159    ) 


CHAPTER  IV. 

OF   FBBBHOLD    ESTATES,   NOT   OP   INHERITANCE. 


[We  are  next  to  discourse  of  such  estates  of  freehold 
as  are  not  of  inheritance,  but  for  life  only.  And,  of 
these,  some  are  expressly  created  by  the  act  of  the 
parties ;  others  merely  by  construction  and  operation  of 
law  (a). 

I.  Estates  for  life,  expressly  created  by  deed  or  will 
(which  alone  are  properly  conventional)  are,  where  a 
disposition  is  made  of  land  or  tenements,  to  a  man,  to 
hold  for  the  term  of  his  own  life,  or  for  that  of  any 
other  person,  or  for  more  lives  than  one ;  in  any  of 
which  cases,  he  is  styled  tenant  for  life ;  only,  when  he 
holds  the  estate  for  the  life  of  another,  he  is  usually 
called  tenant  pur  autre  vie  (b).  These  estates  for  life 
are,  like  inheritances,  of  a  feudal  nature.  And  they 
were  for  some  time  the  highest  estate  that  any  man 
could  have  in  a  feud,  for  feuds  (as  we  have  before  seen) 
were  not,  at  first,  hereditary.  They  were,  originally, 
conferred  by  the  same  feudal  rites  and  solemnities,  the 
same  investiture  or  livery  of  seisin,  as  fees  themselves 
were;  and  they  are  held  by  fealty,  and  such  rents  and 
services  as  the  lord  or  lessor,  and  his  tenant  or  lessee, 
have  agreed  on.]  Consequently,  although,  at  the  present 
day,  feoffments  have  almost  disappeared  from  practice, 
the  estate  for  life  is  created  and  transferred  in  the  same 
manner  as  an  estate  in  fee,  viz.,  by  deed  or  will. 

[Estates  for  life  may  be  created  by  a  grant  which 
does  not  define  or  limit  the  specific  estate  intended  by 

(o)  Wright,  Tenmei,  190.  (6)  Litt.  s.  56. 
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[the  grant.  As  if  one  grants  to  A.  B.  the  manor  of  Dale, 
this  makes  A.  B.  tenant  for  his  life  (c).  For  the  grant 
■will  be  construed  to  be  as  large  an  estate  as  the  words  of 
the  donation  will  bear,  and,  therefore,  an  estate  for  life. 
Also,  such  a  grant,  for  term  of  life  generally,  shall  be 
construed  to  be  an  estate  for  life  of  the  grantee,  in  case 
the  grantor  hath  authority  to  mate  such  a  grant  (rf). 
For  an  estate  for  a  man's  own  life  is  more  beneficial  and 
of  a  higher  nature  than  for  any  other  life ;  and  the  rule 
of  law  is,  that  all  grants  are  to  be  taken  most  strongly 
against  the  grantor,  unless  in  the  case  of  grants  by  the 
Crown  (e).  But  it  is  decidedly  better  to  make  the  grant 
expressly  for  the  life  of  the  grantee  (or  other  person,  as 
the  case  may  be).  We  have  already  seen  that  a  devise 
by  will,  even  without  words  of  inheritance,  is  now,  by 
virtue  of  the  Wills  Act,  1837  (/),  presumed  to  pass  the 
whole  interest  of  the  testator. 

Estates  for  life  endure,  in  general,  as  long  as  the  life 
for  which  they  are  granted;  but  some  estates  for  life 
may  determine  sooner.  For,  if  an  estate  be  granted  to  a 
woman  during  her  widowhood,  or  to  a  man  until  he  be 
promoted  to  a  benefice,  in  these,  and  similar  cases, 
whenever  the  contingency  happens,  (when  the  widow 
marries,  or  when  the  grantee  obtains  a  benefice),  the 
respective  estates  are  absolutely  determined  and  gone  (g). 
Yet,  while  they  subsist,  they  are  reckoned  as  estates  for 
life(/0. 

The  estate  for  life  (whether  conventional  or  arisiag  by 
operation  of  law)  has  the  following-  incidents : — 
# 

1.  Every  tenant  for  life,  unless  restrained  by  covenant 
or  agreement,  may  of  common  right  take,  upon  the  land 
demised  to  him,  reasonable  estovers  or  botes.    And  these 

(c)  Co.  Litt.  42  a.  (gr)  Co.  Litt.  42  a ;  Boraston's 

Id)  lUd.  and  183  a.  Case  (1587)  3  Eep.  19  a. 

(e)  Ibid.  (70  Co.  Litt.  42  a. 

if)  8,  28. 
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[estovers  or  botes  are  of  three  kinds,  viz.,  housebote,  which 
is  for  repairs  and  fuel ;  ploughbote,  which  is  for  repair  of 
the  instruments  of  husbandry  used  on  the  land;  and 
haybote,  which  is  for  the  repair  of  ancient  hedges,  or 
hays  (i). 

2.  But  every  tenant  for  life  is,  in  the  absence  of 
authority,  answerable  for  waste,  that  is,  for  any  spoil 
or  destruction  which  he  does  to  the  premises  during 
his  tenancy,  to  the  injury  of  the  person  entitled  to  the 
inheritance  in  reversion  or  in  remainder  (k).  ]    There 
are  two  kinds  of  waste,  voluntary  and  permissive ,-  the 
former  by  the  tenant's  voluntary  act,  as  where  he  pulls 
down  a  wall,  or  cuts  down  timber,  the  latter  by  his  default, 
as  by  suffering  a  wall  to  fall  down  for  want  of  repairs. 
The  ordinary  tenant  for  life  is  not  responsible  for  per- 
missive waste  (I).    But  the  person  on  whom  the  enjoy- 
ment of  a  leasehold  interest  is  settled  for  his  life  must, 
probably,  as  between  himself  and  the  persons  entitled  to 
the  capital,  submit  to  bear  the  cost  of  performing  the 
covenants  of  the  lease ;  though,  unless  the  lease  is  legally 
vested  in  him,  he  can  be  under  no  personal  liabihty  to 
the  lessor.     Estates  for  life  are  sometimes  limited,  how- 
ever, \7ith  a  clause  expressing  that  the  tenant  shall  hold 
the  land  without  impeachment  of  waste ;  the  effect  of  which 
formerly  was,  that  he  was  not  liable  to  an  action  for 
waste  of  either  kind,  whether  voluntary  or  permissive. 
But,  even  in  such  a  case,  a  court  of  equity  would,  for- 
merly, have  interfered  to  restrain  the  felling  of  orna- 
mental timber  or  other  like  unwarrantable  and  gratuitous 
injury  to  the  inheritance ;  although  such  acts  might  not 
be  legal  waste  at  all  (m).    And  now,  by  the  Judicature 
Act,  1878,  it  is  expressly  provided  that  an  estate  for  life, 
without  impeachment  of  waste,  shall  not  confer  on  the 
■tenant  for  life  any  legal  right  to  commit  waste  of  the 

(i)  Co.  Litt.  41  b.  Ch.  D.  532. 

(Je)  Ibid,  53  a.  (m)  Vane  v.  Lord  Barnard 

(l)  Be  Cartwright  (1889)  41      (1716)  2  Vern.  738. 

S.C. — VOL.  I.  M 
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description  known  as  '  equitable  waste '  (n) ;  unless  an  in- 
tention to  confer  such  right  shall  expressly  appear  by 
the  instrument  creating  the.  estate  (o).  Such  a  tenant, 
and,  a  foHioii,  an  ordinary  tenant  for  life,  is,  therefore, 
presumably  liable  to  an  action  for  damages  if  he  commits 
equitable  waste. 

3.  [Tenant  for  life  shall  not  be  prejudiced  by  any 
sudden  determination  of  his  estate,  where  such  deter- 
mination is  contingent  and  uncertain.     Therefore,  if  a 
tenant  for  his  own  life  sows  the  land,  and  dies  before 
harvest,  his  representatives  shall  have  the  emblements, 
or  profits  of  the  annual  crop  so  sown ;  for  the  estate 
was  determined  by  the  act  of  God,  and  actus  Dei  nemini 
facit  injuriam  (jp).     The  representatives,  therefore,  of  the 
tenant  for  life  shall  have  the  emblements,  to  compensate 
for  the  labour  and  expense  of  tilling,  manuring,  and 
sowing  the  ^  lands ;  as  well  as  for  the  encouragement  of 
husbandry,  which  is  of  public  utility.     So  it  is  also,  if 
a  man  be  tenant  for  the  life  of  another,  and  cestui  que 
vie,  that  is  to  say,  he  during  whose  life  the  land  is  held, 
dies  after  the  corn  sown ;  the  tenant  pur  autre  vie  shall 
have  the  emblements.    And  if  a  life  estate  be  determined 
by  act  of  law,  e.g.,  if  a  lease  is  made  to  husband  and  wife 
during  coverture,  and  the  husband  sows  the  land,  and 
afterwards  before  the  harvest  there  is  a  divorce,  in  such 
case  the  husband  shall  have  the  emblements ;  for  the 
sentence  of  divorce  is  an  act  of  the  law  (q).    But,  if  a 
life  estate  be  determined  by  the  tenant's  own  act  (as  if 
tenant  during  widowhood  should  think  proper  to  marry), 
in  these,  and  similar  cases,  the  tenants,  having  thus 

(n)  It  need  hardly  be  pointed  sub-s.  (3). 

ont  that  this,  though  oificial,  is  (p)  Co.  Litt.  55  b. 

a  most  inappropriate  expression.  (g)  Oland's    Case    (1602)   5 

The  kind  of  waste  designated  Rep.   116  b.    (Probably,   since 

by   it   is    clearly    m-equitable  the  Married  Women's  Property 

waste.  Act,  1882,  the  wife  would  be 

(o)  36  &  37  Vict.  c.  66,  s.  25,  entitled  to  a  share.) 
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[determined  the  estate  by  their  own  acts,  shall  not  be 
entitled  to  take  the  emblements  (r).  The  doctrine  of 
emblements  extends  not  only  to  corn  sown,  but  to  roots 
planted,  or  other  annual  artificial  profit ;  but  it  is  other- 
wise of  fruit-trees,  grass,  and  the  like,  which  are  not 
planted  annually  at  the  expense  and  labour  of  the 
tenant,  but  are  either  the  permanent  or  natural  profit 
of  the  earth  (s).  For  when  a  man  plants  a  tree,  he 
cannot  be  presumed  to  plant  it  in  contemplation  of  any 
present  profit ;  but  merely  with  a  prospect  of  its  being 
useful  to  future  successions  of  tenants.  An  exception, 
however,  is  made  in  the  case  of  hops,  which,  though 
they  are  not  annual  crops,  yet,  by  reason  of  the  great 
annual  expense  to  which  the  tenant  is  put  in  cultivating 
them,  are  considered  as  falling  within  the  doctrine  of 
emblements  (f).  The  right  to  emblements  was  extended 
to  the  parochial  clergy  by  the  statute  28  Hen.  8  (1536) 
c.  11  (zt) ;  for  a  parson  may  be  considered  as  tenant  for 
his  own  life. 

If  a  tenant  for  life  under-let,  his  lessee  (i.e.,  the 
under-lessee)  has,  by  the  common  law,  the  same  right 
of  emblements  (x) ;  nor  will  he  lose  that  right,  even 
where  the  tenant  for  life  by  his  own  act  determines  his 
life  estate.  And,  therefore,  in  the  case  of  a  woman 
who  holds  durante  viduitate,  although  her  taking 
husband  is  her  own  act,  and  deprives  her  of  the 
emblements ;  yet,  if  she  have  leased  to  an  under- 
tenant, who  sows  the  land,  and  she  then  marries,  this 
her  act  shall  not  deprive  the  under-tenant  of  his  emble- 
ments (2/).]  But  the  whole  subject  of  emblements, 
as  regards  under-lessees,  has  been  much  reduced  in 
practical  importance  by  the  passing  of  the  Landlord 

(r)  Oland's  Case,  uhi  sup.  statute  do  more  than  confer  upon 

(s)  Co.  Litt.  55  b.  incumbents  the  power  of    be- 

(t)  Latham  v.  Atwood  (1638)      queathing  emblements  by  wiU  ? 
Cro.  Car.  515.  (»)  Co.  Litt.  55  b. 

(w)  S.  6,      Quiere:  Did  this         (y)  Hid. 

M  2 
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and  Tenant  Act,  1851,  which  provides  that,  as  regards 
a  tenant  of  a  farm  or  lands  at  a  '  rack  '  or  full  rent,  where 
the  interest  of  such  a  person  is  determined  by  the  death 
of  his  lessor,  or  cesser  of  his  (the  lessor's)  estate,  being 
held  for  an  uncertain  interest,  the  tenant  shall  continue 
to  hold  until  the  expiration  of  the  current  year  of  his 
tenancy;  at  which  time  he  shall  quit,  upon  the  terms 
of  his  holding,  in  the  same  manner  as  if  his  tenancy 
were  determined  by  effluxion  of  time,  or  other  lawful 
means,  during  the  continuance  of  his  landlord's  estate. 

In  such  a  case  the  whole  of  the  rent,  as  it  falls  due,  is 
paid  to  the  succeeding  owner ;  the  original  landlord,  or 
his  personal  representatives  (as  the  case  may  be),  being 
entitled  to  recover,  from  such  succeeding  owner,  the  pro- 
portion due  to  him  or  them  in  respect  of  the  period  which 
had  elapsed  before  the  determination  of  the  interest  of 
the  original  landlord.  And  the  succeeding  owner  and 
tenant  respectively  are  to  be  entitled,  as  against  each 
other,  to  all  the  benefits,  and  are  to  be  subject  to  all  the 
terms,  to  which  the  original  landlord  and  tenant  respec- 
tively would  have  been  entitled  or  subject,  in  case  the 
tenancy  had  determined  in  manner  aforesaid  at  the 
expiration  of  such  current  year.  And  these  provisions 
are  in  lieu  of  emblements. 

At  one  time,  owing  to  the  very  strict  rules  on  the  sub- 
ject of  distress,  and  to  certain  highly  technical  rules  of 
procedure,  a  landlord  whose  interest  expired  during  the 
currency  of  a  tenancy,  or  his  representatives,  found  it 
practically  impossible  to  recover  any  rent  in  respect 
of  the  expired  portion  of  the  current  period;  unless 
careful  provision  had  been  made  for  such  an  event  in  the 
lease  itself.  For  of  course  the  expiry  of  the  landlord's 
interest  gave  him  no  claim  to  insist  on  the  tenant  paying 
any  part  of  his  rent  before  rent-day ;  by  which  time,  the 
landlord  had  ceased  to  have  any  interest  in  the  premises. 
He  could  not,  for  the  latter  reason,  distrain ;  while  he 
could  not  sue,  by  an  action  of  debt,  for  part  of  a  fixed 
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sum.  But,  after  several  imperfect  attempts,  this  highly 
inconvenient  state  of  affairs  was  ended  by  the  Apportion- 
ment Act,  1870  (^;),  by  virtue  of  which  all  rents  and  other 
periodical  payments  (with  trifling  exceptions)  are  con- 
sidered as  accruing  from  day  to  day  {a),  and  are  recover- 
able accordingly.  In  the  case  of  rent,  however,  the 
procedure  introduced  by  the  Landlord  and  Tenant  Act, 
1861,  is  adopted ;  and  the  tenant  pays  his  whole  rent  on 
the  usual  day  to  his  new  landlord,  who  accounts  to  his 
predecessor,  or  the  latter's  representatives,  for  the  proper 
proportion  (&). 

[II.  The  next  estate  for  life  is  of  the  legal  kind, 
as  contradistinguished  from  the  conventional.  This  is 
the  estate  of  tenant  in  tail  after  possibility  of  issue 
extinct,  which  arises,  where  one  is  tenant  in  special  tail, 
and  the  person  from  whose  body  the  issue  was  to 
spring  dies  without  issue,  or  (having  left  issue)  that 
issue  becomes  extinct.  In  either  of  these  cases,  the 
surviving  tenant  in  special  tail  becomes  tenant  in  t^,il 
after  possibility  of  issue  extinct  (c).  And  the  law  makes 
use  of  this  long  periphrasis  in  order  to  give  an  adequate 
idea  of  his  estate.  For  the  tenant  has  no  longer  an 
estate  of  inheritance ;  seeing  that  he  can  have  no  heirs 
capable  of  taking  per  foi-viam  doni.  Nor  yet  is  he 
merely  tenant  in  tail  without  issue ;  for  that  would  not 
have  excluded  the  possibility  of  future  issue.  And, 
lastly,  he  i^  not  tenant  in  tail  without  possibility  of 
issue;  because  he  might  at  one  time  have  had  issue. 
But  he  is  tenant  in  tail  after  possibility  of  issue 
extinct ;  which  phrase  not  only  takes  in  the  possi- 
bility of  issue  in  tail  which  he  once  had,  but  also 
states  that  this  possibility  is  now  extinguished  for  ever. 

This  estate  must  be  created  by  the  act  of  God,  that 

(z)  33  &  34  Viot.  c.  35.  1851,  s.  4 

(a)  S.  2.  (c)  Litt.  s.  32. 

(6)  Landlord  and  Tenant  Act, 
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[is,  by  the  death  of  that  person  out  of  whose  body  the 
issue  was  to  spring ;  no  limitation,  conveyance,  or  other 
human  act  can  make  it,  and  it  cannot  possibly  exist  in 
any  person  but  the  original  donee  in  tail.  For,  if  land  be 
given  to  a  man  and  his  wife,  and  the  heirs  of  their  two 
bodies  begotten,  and  they  are  divorced,  they  shall  neither 
of  them  have  this  estate,  but  be  barely  tenants  for  life, 
notwithstanding  the  inheritance  which  was  once  vested 
in  them  (d) ;  and  it  is  obvious  that  none  of  the  issue  in 
tail  can  be  limited  to  the  choice  of  a  particular  wife  or 
husband.  The  estate  is  of  an  amphibious  nature, 
partaking  partly  of  an  estate  tail,  and  partly  of  an 
estate  for  life.  For,  besides  the  name  of  tenant  in  tail, 
the  tenant  is  so  far  in  the  condition  of  a  tenant  in  tail, 
properly  so  called,  as  to  be  dispunishable  for  waste  (e) ; 
and  he  formerly  enjoyed  some  other  of  the  privileges  of 
a  tenant  in  tail,  connected  with  branches  of  the  law 
which  have  now  become  extinct  (/).  On  the  other 
hand,  his  estate  has  always  been  considered  for  prac- 
tical purposes  as  equivalent  to  an  estate  for  life  only; 
wherefore  the  law  always  permitted  a  tenant  in  tail  of 
this  description,  and  an  ordinary  tenant  for  life,  to 
make  mutual  alienation  of  their  estates,  by  that  par- 
ticular method  of  conveyance  called  an  exchange,  a 
conveyance  applicable  only  in  the  case  of  estates  that 
are  equal  in  their  nature  (g).]  And  a  tenant  in  tail  after 
possibility  of  issue  extinct  cannot  bar  the  entail  under 
the  Fines  and  Eecoveries  Act  (h) ;  though  he  can  make 
leases  under  that  Act  and  the  Settled  Land  Acts. 

(<i)  Co.  Litt.  28  a.  (In  Coke's  —E.J.) 
time  there  could  have  been  no  (e)  Co.  Litt.  27  b. 
legal  issue  of  such  a  marriage ;  (/)  Ibid. 
for  an  alleged  marriage  could  {g)  Ibid.  28  a.     As  to  an  ex- 
only  be  dissolved  on  the  ground  change,  vide  post,  bk.  ii.  pt.  i, 
of  nullity.     Probably  now,  if  ch.  xix.  (pp.  410-411). 
there  were  issue  begotten  before  (/i)  3  &  4  "Will.  4  (1833)  c.  74, 
the  divorce,  the  divorce  would  s.  18. 
have  no  effect  on  the  estate  tail. 
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[III.  Tenancy  by  the  curtesy  of  England  is  the  estate 
for  life  which  a  man  has,  on  the  death  of  his  wife,  in 
the  lands  and  tenements  of  which  during  the  marriage 
she  was  seised  for  any  estate  of  inheritance.  And  the 
husband  was  by  the  common  law  entitled  to  this  estate, 
provided  he  has  had  issue  by  her  born  alive  during  the 
marriage,  and  capable  of  inheriting  her  estate  (i). 

The  estate  by  the  curtesy  is  said,  in  the  Mirrour,  to 
have  been  introduced  by  King  Henry  the  First  (k). 
And  the  reason  for  the  law  investing  the  husband 
with  this  estate,  is  because  when  a  woman  seised  of 
lands  hath  issue  by  her  husband,  and  dies,  the  husband 
is  the  natural  guardian  of  the  child,  and  as  such  is 
entitled  to  the  profits  of  the  lands,  in  order  to  maintain 
the  child.  As  soon,  therefore,  as  any  child  was  born, 
the  father  acquired  a  permanent  interest  in  the  lands, 
becoming  thereupon  one  of  the  pares  cwrtis,  and  doing 
homage  to  the  lord.  He  was  thus  tenant  by  the 
curtesy  initiate ;  and  this  estate,  being  once  vested  in  him 
by  the  birth  of  the  child,  was  not  suffered  to  determine 
by  the  subsequent  death  or  coming  of  age  of  the  child. 

There  are  four  requisites  necessary  to  make  a  tenancy 
by  the  curtesy ;  marriage,  seisin  of  the  wife,  issue,  and 
death  of  the  wife  {I).  1.  The  marriage  must  be  a  legal 
one.  2.  The  seisin  of  the  wife  must  be  an  actual  seisin, 
and  not  a  bare  right  to  possess ;  not  a  seisin  in  law, 
but  a  seisin  in  deed.  Thus  it  may  not  be  an  estate  in 
remainder  or  reversion  on  a  freehold  (m) ;  for  of  these 
there  can  be  no  seisin.  But,  by  a  somewhat  anomalous 
rule  of  law,  a  husband  has  for  a  very  long  while,  been 
entitled  to  '  curtesy '  in  the  equitable  interests  of 
inheritance  of  his  wife;  though  of  these  also  she  could 
not,  of    course,    be    technically  '  seised '  (w).     And    of 

{t)  Litt.  ss.  35,  52.  («■)  Sweetapple     v.    Bindon 

(fc)  Cap.  1,  s.  3.  (1705)  2  Vem.  536 ;    Casbome 

(J)  Co.  Litt.  30  a.  v.  Scarfe    (1737)    1    Atk.  603 

(»«,)  Ibid.  29  a.  (2  Wh.  &  T.  6). 
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[incorporeal  hereditaments,  e.g.,  an  advowson,  or  a 
common  of  pasture,  a  man  may  be  tenant  by  the 
curtesy  (o).  3.  The  issue  must  be  born  alive ;  and  if 
the  child  be  heard  to  cry,  that  is  the  strongest  evidence 
of  its  being  born  alive,  but  is  not  the  only  evidence  {p). 
The  issue  must  also  be  such  as  is  capable  of  inheriting 
the  mother's  estate  (g) ;  and  therefore,  if  a  woman  be 
tenant  in  tail  male,  and  hath  only  a  daughter  born,  the 
husband  is  not  entitled  to  be  tenant  by  the  curtesy, 
because  such  issue  female  can  never  inherit  the  estate 
in  tail  male.  The  time  when  the  issue  was  born  is 
immaterial,  provided  it  were  during  the  coverture;  for 
whether  it  were  born  before  or  after  the  wife's  seisin  of 
the  lands,  and  whether  it  be  Hving  or  dead  at  the  time 
of  the  seisin,  or  at  the  tinje  of  the  wife's  decease,  the 
husband  shall  be  tenant  by  the  curtesy  (r).  4.  The  ' 
husband  by  the  birth  of  the  child  becomes,  as  was  before 
observed,  tenant  by  curtesy  initiate,  and  may  do  many 
acts  to  charge  the  lands  (s) ;  but  his  estate  is  not  con- 
aummate  till  the  death  of  the  wife,  which  is  -the  fourth 
and  last  requisite  to  make  a  complete  tenant  by  the 
curtesy  (<).] 

When  the  wife's  estate  is  held,  as  it  now  generally 
is,  as  the  separate  property  of  the  wife,  she  may  defeat 
the  husband's  curtesy ;  either  by  deed  or  will  disposing 
of  the  estate  (m).  But,  in  so  far  as  it  is  not  disposed 
of,  the  husband's  claim  to  curtesy  remains,  notwith- 
standing the  language  of  the  Married  Women's  Property 
Act  {x). 

[III.  Tenant  in  dower  is  where  the  husband  of  a 
woman  is  seised  of  an  estate  of  inheritance,  and  dies. 

(o)  Co.  Litt.  29  a.  '  (<)  Ihid. 

(p)  Anon.  (1536)  Dyer,  25  b.  {u)   Cooper     v.      MacdonaM 

(q)  Litt.  s.  52.  (1877)  7  Ch.  D.  288. 

(r)  Co.  Litt.  29  b.  (»)  Hope    v.    Rope     [1892] 

(s)  Ibid.  30  a.  2  Ch.  336. 
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[In  this  case  the  wife  shall  have  the  third  part  of  all 
the  lands  and  tenements  whereof  he  died  seised  (except 
so  far  as  he  has  disposed  of  them  by  his  will  or  encum- 
bered them  in  his  lifetime),  to  hold  to  herself  for  the  term 
of  her  natural  life  {y). 

Dower  is  called  in  late  Jjaim  doarimn,  and  by  Bracton 
and  our  English  writers  dos ;  but  there  is  little  resem- 
blance between  the  Eoman  dos  and  the  English  dower, 
the  origin  of  "which  is  certainly  to  be  found  in  local 
custom,  native  or  imported.  In  treating  of  this  estate, 
let  us  first  consider  tvho  may  be  endowed;  second,  of 
what  she  may  be  endowed;  thirdly,  the  manner  how 
she  shall  be  endowed;  and  fourthly,  how  dower  may 
be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  must  be  the  actual 
wife  of  the  party  at  the  time  of  his  decease.  If  she 
be  divorced  a  vinculo  matrimonii,  she  shall  not  be  en- 
dowed;  for,  nbi  nullmn  matrimonium,  ibi  nulla  dos  (z). 
But  a  divorce  a  mensd  et  thoro  (or,  as  we  should  now 
say,  a  '  judicial  separation,')  does  not  destroy  the  dower; 
not  even  though  it  was  for  adultery  itself  (a).  But,  by 
the  Statute  of  Westminster  the  Second  (1285)  c.  34,  if  a 
woman  voluntarily  leave  her  husband,  and  live  with  an 
adulterer,  she  loses  her  dower;  unless  her  husband  is 
voluntarily  reconciled  to  her. 

Also,  by  the  old  common  law,  the  wife  of  a  person 
attainted  could  not  be  endowed ;  to  the  intent,  says 
Staunforde,  that  if  the  love  of  a  man's  own  life  cannot 
restrain  him  from  such  atrocious  acts,  the  love  of  his 
wife  and  children  may  (b) ;  though  Britton  gives  it 
another  turn,  viz,,  that  it  is  presumed  the  wife  was 
privy  to  her  husband's  crime  (c).  But  the  1  Edw.  6 
(1547)  c.  12,  abated  the  rigour  of  the  common  law  in 

(y)  Litt.  s.  36.  (a)  Co.  Litt.  32  a,  33  b. 

(z)  Co.  Litt.  32  a  ;  Framptmi  (6)  P.  C.  bk.  iii.  oh.  xxxiii. 

V.  Stephens  (1882)  21  Ch.  D.  (c)  Bk.i.ch.vi.(5),ed.Nioholls. 
164 
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[this  particular,  and  allowed  the  wife  her  dower;  and 
the  5  &  6  Edw.  6  (1551)  c.  11  (cc),  which  revived 
the  severity  of  the  old  law,  revived  it  only  against  the 
widows  of  attainted  traitors,  and  not  the  widows  of 
attainted  felons.]  It  is  presumed  that,  since  the  passing 
of  the  Forfeiture  Act,  1870,  no  widow  can  be  deprived 
of  her  dower  by  the  conviction  of  her  husband  for  felony 
or  treason. 

[2,  We  are  next  to  enquire  of  what  a  widow  may  be 
endowed.  By  the  common  law,  she  was  entitled  to  her 
dower  out  of  all  the  lands  and  tenements  of  which  her 
husband  was  solely  seised  in  fee  simple  or  in  fee  tail  at 
any  time  during  the  coverture,  and  of  which  any  issue, 
which  she  might  have  had,  might  by  possibiHty  have 
been  heir;  nor  could  her  husband,  or  even  she  herself, 
by  ordinary  conveyance,  release  her  right,  during  the 
marriage  (d).  Therefore,  if  a  man,  seised  in  fee  simple, 
hath  a  son  by  his  first  wife,  and  after  marries  a  second 
wife,  she  shall  be  endowed  of  his  lands;  for  her  issue 
might  by  possibility  have  been  heir,  on  the  death  without 
issue  of  the  son  by  the  former  wife.  But,  if  there  be  a 
donee  in  special  tail,  who  holds  the  lands  to  him  and  the 
heirs  of  his  body,  begotten  on  Jane  his  wife,  though  Jane 
may  be  endowed  of  these  lands,  yet  if  Jane  dies,  and  he 
marries  a  second  wife,  that  second  wife  shall  never  be 
endowed  out  of  the  lands.  For  no  issue  that  she  could 
have  could  by  any  possibility  inherit  them  (e).  A  seisin 
in  law  of  the  husband  will  be  as  effectual  as  a  seisin  in 
deed,  in  order  to  render  the  wife  dowable;  for  it  is  not 
in  the  wife's  power  to  bring  the  husband's  title  to  an 
actual  seisin,  as  it  was  in  the  husband's  power  to  do  with 
regard  to  the  wife's  lands  (/).j  But  a  widow's  position 
in  regard  to  dower  has  now  been  greatly  altered  by  the 

(cc)  S.  13.  ments,  with,  certain,  exceptions. 

(d)  Litt.    ss.    36,    63.      The  (See  Co.  Litt.  31  b,  32  a.) 

right  attached  to  incorporeal  as  (e)  Litt.  s.  53. 

well  as  to  corporeal  heredita-  (/)  Co.  Litt.  31  a. 
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provisions  of  the  Dower  Act,  1833  (</),  which  puts  it  in 
the  powef'  of  the  husband  to  defeat  her  claim  by  any 
alienation,  partial  or  complete,  during  his  lifetime  or 
by  his  will,. or  by  any  declaration  in  a  deed  or  will  to 
the  effect  that  she  shall  not  be  entitled  to  dower  out 
of  his  land,  or  any  part  thereof.  On  the  other  hand 
subject  to  this  power  of  deprivation,  the  widow  is  now 
entitled  to  dower  out  of  the  equitable  interests  of  in- 
heritance, to  the  enjoyment  of  which  her  husband  was 
beneficially  entitled  at  the  time  of  his  decease,  as  well 
as  out  of  claims  not  enforced  by  him  during  his  life- 
time (h). 

[3,  Next,  as  to  the  manner  in  which  a  woman  is  to 
be  endowed.  There  were,  formerly,  many  species  of 
dower;  some  of  which  have  become  entirely  obsolete, 
and  others  have  been  abolished  by  express  statute. 
So  that  there  remain  at  present  only  two  kinds,  viz., 
dower  by  the  common  law,  and  dower  by  special  custom. 
Postponing  an  account  of  the  latter  till  we  reach  the 
subject  of  the  interests  specially  affected  by  it,  we  proceed 
here  to  deal  with  dower  at  the  common  law. 

By  the  old  law,  a  woman  could  not  be  endowed 
without  a  fine  paid  to  the  lord ;  neither  could  she 
marry  again  without  his  licence,  lest  she  should  con- 
tract herself  to  the  lord's  enemy  (t).  And  lords  would 
sometimes  force  the  dowager  to  a  second  marriage,  in 
order  to  gain  the  fine ;  until  it  was  provided  by  Magna 
Carta,  that  the  widow  should  pay  nothing  for  her 
marriage,  nor  be  distrained  to  marry  afresh,  if  she 
chose  to  live  without  a  husband  (k).  And  it  was  further 
provided  by  the  same  document,  that  nothing  should  be 
taken  for  the  assignment  of  the  widow's  dower ;  but  that 
she  should  remain  in  her  husband's  capital  mansion-house 

(gr)  3    &  4  Wm.  4,  c.   105,         (i)  Mirrour,  oap.  1,  s.  3. 
ss.  4-9.  (fc)  Cap.  7  (ed.  Stubbs). 

(h)  Ibid.  ss.  2,  3. 
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[for  forty  days  after  his  death,  during  which  time,  called 
her  qum-entine,  her  dower  should  be  assigned.  In  an 
assignment  of  dower,  it  was  required  that  the  particular 
lands  should  be  assigned  by  the  heir  of  the  husband,  or 
by  his  guardian  (l) ;  not  only  for  the  sake,  of  notoriety, 
but  also  to  entitle  the  lord  of  the  fee  to  demand  his 
services  of  the  heir,  in  respect  of  the  lands  so  holden. 
For  the  heir  by  this  entry  becomes  tenant  to  the  lord ; 
and  the  widow  is  imfaediate  tenant  to  the  heir,  by  a 
kind'  of  subinfeudation  completed  by  this  investiture  or 
assignment  (?n).  If  the  heir  or  his  guardian  do  not 
assign  the  widow  her  dower  within  the  term  of  quaren- 
tine,  or  if  they  assign  it  unfairly,  the  widow  has  her 
remedy  by  action ;  and  the  sheriff  or  commissioners  are 
directed  to  assign  it(«).  On  the  other  hand,  if  the 
infant  heir  or  the  guardian  assign  too  much,  the  heir 
has  his  remedy,  formerly  by  writ  of  admeasurement, 
now  by  ordinary  action,  to  recover  the  excess  (o).  If 
the  thing  of  which  the  widow  is  endowed  is  divisible, 
her  dower  must,  if  she  desires  it,  be  set  out  by  metes 
and  bounds.  But  if  it  is  indivisible,  she  must  be 
endowed  specially;  as  of  the  third  presentation  to  a 
church,  the  third  toll-dish  of  a  mill,  the  third  part  of 
the  profits  of  an  office,  the  third  sheaf  of  tithe,  or  the 
like  (p). 

4.  How  dower  may  be  barred,  or  prevented.  A 
widow  may  be  barred  of  her  dower,  not  only  by 
elopement,  divorce,  and  other  disabilities  before  men- 
tioned, but  also  by  detaining  the  title  deeds  of  the 
estate  from  the  heir,  until  she  restores  them  (q). 
Her  right  is  also,  now,  as  was  previously  explained, 
entirely  subject  to  the  alienation  or  declaration  of  her 

(I)  Co.  Litt.  34  b,  35  a.  (1285)  13  Edw.  1,  c.  7. 
(m)  Gilb,  Tenutes,  173.  (p)  Co.  Litt.  32  a. 

(n)  Co.  Litt.  34  b,  35  a.  (gr)  Anne  Bedingfield's    Case 

(o)  F.  JV.  B.  148 ;  Finch,  Bis-  (1686)  9  Eep.  15  b. 
course,  314;   Stat.  Westr.  II. 
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[husband,  effected  or  made  during  his  lifetime  or  by  his 
will.  But  another  method  of  barring  a  widow's  dower, 
common  in  former  times,  though  not  now  so  usual,  was 
by  the  settlement  upon  her  of  a  jointure. 

A  jointure  is  defined  by  Sir  Edward  Coke  as  a  "  com- 
"  petent  livelihood  of  freehold  for  the  wife,  of  lands  or 
"tenements,  to  take  effect  presently  in  possession  or 
"  profit  after  the  decease  of  the  husband,  for  the  life  of 
"  the  wife  at  least  "  (r).  This  description  is  framed  from 
the  purview  of  the  27  Hen.  8,  c.  10,  commonly  called 
the  Statute  of  Uses,  passed  in  the  year  1535,  which  pro- 
vided that,  upon  the  husband's  making  or  procuring  to 
be  made  such,  an  estate  in  jointure  to  the  wife  before 
marriage,  she  should  be  for  ever  precluded  from  her 
dower  (s).  But  then  these  four  requisites  must  be 
punctually  observed.  1.  The  jointure  must  take  effect 
immediately  on  the  death  of  the  husband.  2.  It  must 
be  for  the  wife's  own  life  at  the  least,  and  not  for  any 
smaller  estate.  3.  It  must  be  made  to  herself,  and  to  no 
other  in  trust  for  her.  4.  It  must  be  made,  and  so  in 
the  deed  particularly  expressed,  to  be  in  satisfaction 
of  her  whole  dower,  and  not  of  any  particular  part 
of  it  (t).  At  least  this  was  the  rule  at  law;  but  in 
equity,  any  provision  accepted  by  a  woman  (not  being 
an  infant)  before  her  marriage,  in  lieu  of  dower,  was 
a  good  bar  (w).  If  the  jointure  be  made  to  her  after 
marriage,  she  has  her  election  after  her  husband's  death, 
and  may  either  accept  it  or  refuse  it,  and  betake 
herself  to  her  dower  at  common  law ;  for  she  is  not 
capable  of  consenting  to  it  during  the  coverture  {x). 
Also  if,  by  any  fraud  or  accident,  a  jointure,  made 
before  marriage,  proves  to  be  on  a  bad  title,  and  the 

(r)  Co.  Litt.  36  b.  De  Gex,  M.  &  G.  209. 

(«)  Terwm's    Case  (1572)    4  (»)  Quxre,  if   this  rule  has 

jjep.  1.  been  altered  by  the  provisions 

(t)  Tinney  v.  Tinney  (1743)  of  the  Married  Women's  Pro- 

3  Atk.  8.  perty  Act,  1882. 

(u)  Dyke  v.  Bendall  (1852)  2 
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[jointress  is  evicted,  then,  by  the  express  provisions 
of  the  same  statute,  she  is  to  have  her  dower,  pro  tanto, 
at  the  common  laM'  (?/).] 

Independently  of  the  bar  of  dower  by  way  of  jointure, 
if  the  husband  make  any  provision  for  his  wife  by  will 
or  otherwise,  in  such  a  manner  as  clearly  to  indicate 
an  intention  that  the  provision  so  made  should  be 
taken  in  lieu  of  dower,  she  is  barred  by  her  acceptance, 
after  his  death,  of  the  provision  so  made,  though  she  has 
an  option  or  election  to  accept  it  or  not  (z).  And  now, 
as  we  have  seen,  a  simple  declaration  by  the  husband,  in 
his  will,  will  be  sufficient  to  bar  his  widow's  dower. 

Dower  would  also  have  been  barred  if  the  husband, 
on  his  original  purchase,  had  taken  the  conveyance  of 
the  land  in  the  form  of  to  uses  to  bar  doiver — a  compli- 
cated process  designed  to  prevent  a  legal  estate  of 
inheritance  vesting  in  the  husband,  while,  at  the  same 
time,  conferring  upon  him  the  beneficial  interest  in  the 
property.  Curiously  enough,  the  Dower  Act  of  1833, 
which  enables  the  husband,  as  we  have  said,  to  bar  his 
widow's  claim  to  dower,  not  only  by  alienation  of  the 
property,  but  by  mere  declaration  in  his  purchase-deed, 
or  his  will,  has  rendered  the  elaborate  precautions  of  the 
uses  to  bar  dotcer  unavailing,  by  entitling  the  wife  to  claim 
dower  out  of  equitable  interests.  But  the  complete 
control  over  dower  conferred  on  the  husband  by  that 
Act,  has  really  rendered  all  such  precautions  needless, 
if  not  positively  mischievous.  The  claims  to  dower 
which  now  arise  are  few  in  number ;  and  occur  gene- 
rally in  cases  in  which  a  man,  either  by  oversight  or 
sudden  death,  has  failed  to  make  due  provision  for  his 
widow.  They  can  in  no  way  prejudice,  as  they  formerly 
did,   the  interests  of  purchasers  or  mortgagees    from 

(y)  Statute   of    Uses  (1535)  And,  since  the  Dower  Act,  the 

g.  7.    But  it  is  doubtful  if  this  matter  is  of  little  practical  im- 

provision  could  be  enforced,  in  portance. 

equity,  as  against  a  stranger.  (z)    Lawrence    v.     Lawrence 

(See  Dyhe  v.  Bendall,  uU  sup.)  (1699)  2  Vern.  365. 
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the  husband ;  for  all  such  alienations  are  absolute  bars 
to  claims  of  dower.  Nor  can  they  interfere  with  the 
intentions  of  the  husband ;  for  all  such  intentions,  at 
least  if  properly  expressed,  also  override  the  widow's 
claim.  Finally,  even  a  devise  to  the  widow  of  any 
interest  in  land  out  of  which  she  would  have  been 
entitled  to  dower,  bars  her  claim  to  dower  in  all  her 
husband's  land ;  unless  a  contrary  intention  is  declared 
by  the  will  (a). 

(a)  Dower  Act,  1833  (3  &  4  Will.  4,  o.  105),  s.  9. 


(  176  ) 


CHAPTER  V. 

OP  ESTATES  LESS  THAN  PEEEHOLD  (OR  CHATTELS  REAL). 


[Op  estates  that  are  less  than  freehold  (commonly 
called  chattels  real),  there  are  three  sorts — 1.  estates 
for  years ;  2.  estates  at  will ;  and  3.  estates  by  suffer- 
ance. 

I.  An  estate  for  years  is  a  contract  for  the  possession 
of  lands  or  tenements,  for  some  determinate  period ;  and 
it  happens  where  a  man  letteth  them  to  another  for  the 
term  of  a  certain  number  of  years,  agreed  upon  between 
the  lessor  and  the  lessee,  and  the  lessee  enters  thereon  (a). 
And  this  amounts  but  to  a  chattel  real,  however  long  the 
period  of  time  for  which  the  lands  are  demised.  For,  in 
contemplation  of  law,  no  interest  for  a  certain  and 
determinate  period  of  time — even  for  1,000  years — is  as 
large  as  an  estate  for  life,  which,  as  we  have  seen,  is  the 
lowest  description  of  freehold  (6). 

Though  the  lease  be  but  for  half  a  year,  or  a  quarter, 
or  any  less  time,  the  lessee  is  respected  as  a  tenant  for 
years ;  and  is  so  styled  in  some  legal  proceedings  (c). 
And  this  may,  not  improperly,  lead  us  into  a  short 
explanation  of  the  division  and  calculation  of  time  by 
the  English  law. 

The  space  of  a  year  is  a  determinate  period,  con- 
sisting of  365  days,  the  extra  day  in  leap-years  being,  by 
the  Calendar  (New  Style)  Act,  1750  (d),  accounted  part 
of  the  preceding  day;  so  that  the  two  days  make  but 

(a)  Litt.  s.  58.  (c)  Litt.  s.  67. 

(6)  Co.  Litt.  46  a.     ,  (d)  24  Geo.  2,  c.  23. 
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[one  day  in  law.  That  of  a  mcmth  is  more  ambiguous. 
For  a  month  is  either  a  lunar  month  (consisting  of 
twenty-eight  days),  or  a  calendar  month,  whereof  in 
a  year  there  are  only  twelve.  And  by  the  old  common 
law,  a  month  used  to  be,  in  matters  temporal,  a  lunar 
month,  unless  otherwise  expressed  or  implied  (e). 
Therefore,  a  lease  'for  twelve  months'  is  only  for 
forty-eight  weeks  (/)  ;  though,  if  it  be  for  '  a  twelve 
month,  in  the  singular  number,  it  is  good  for  the  whole 
year  (g).]  But  in  all  statutes  passed  after  the  year 
1850,  a  '  month '  means  a  calendar  month  (/() ;  and 
in  the  Orders  and  Eules  of  1883  of  the  Supreme  Court 
of  Judicature,  and  generally  in  all  judgments  and  orders 
made  by  the  Court,  the  word  has  the  same  meaning  (t). 
And  the  same  construction  will  be  put  upon  the  word 
when  it  occurs  in  bills  of  exchange,  promissory  notes, 
and  contracts  for  the  sale  of  goods  (k),  atad,  probably,  in 
commercial  transactions  generally. 

[In  the  space  of  a  day,  all  the  twenty-four  hours  are 
usually  reckoned  (I)  ;  the  law  rejecting  all  fractions  of  a 
day,  to  avoid  dispute.  Therefore,  if  I  am  bound  to  pay 
money  on  any  certain  day,  I  discharge  the  obligation  (as 
a  general  rule)  if  I  pay  the  money  any  time  before 
twelve  o'clock  at  night  (ni).  But  to  return  to  estates  for 
years. 

These  estates  were,  as  was  formerly  said,  originally 
granted  to  mere  farmers  or  husbandmen,  who  every  year 
rendered  some  equivalent  in  money,  or  provisions,  or 

(e)  Simpson     v.     Margitson  (i)  Order  LXIV.  r.  1. 

(1847)  11  Q.  B.  23 ;   Hutton  v.  (Je)  Bills  of   Exchange  Act, 

Br(mn  (1881)  45  L.  T.  343.  1882,  s.  3  ;  Sale  of  Goods  Act, 

(/)  Wilkinson     v.      Calvert  1893,  s.  10  (2). 

(1878)  3  C.  P.  D.  360 ;  Barlow  (I)  Co.  Litt.  1.35  a ;    Migotti 

V.  Teal  (1885)  15  Q.  B.  D.  403.  v.  Colville  (1879)  4  C.  P.  D.  233. 

(g)  Catesby's   Case   (1606)    6  (m)  By  the  Statutes  (Defini- 

Rep.  62  a.  tion  of  Time)  Act,  1880  (43  & 

(h)  Interpretation  Act,  1889  44  Vict.  c.  9),  this  means,  for 

(52  &  53  Vict.  c.  63)  s.  3.  Great  Britain,  Greemvich  time. 

S.C. — VOL.  I.  N 
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[otHer  rent,  to  the  lessors  or  landlords;  but  in  order  to 
encourage  them  to  manure  and  cultivate  the  ground, 
they  had  a  permanent  interest  granted  them,  not  deter- 
minable at  the  will  of  the  lord.  And  yet  their  possession 
was  esteemed  of  so  little  consequence,  that  they  were 
rather  considered  as  the  bailiffs  or  servants  of  the  lord, 
who  were  to  receive  and  account  for  the  profit  at  a  settled 
price,  than  as  having  any  property  of  their  own.  And, 
therefore,  they  were  not  allowed  to  have  a  freehold 
estate ;  but  their  interest,  such  as  it  was,  vested  after 
their  deaths  in  their  executors,  who  were  to  make  up  the 
accounts  of  their  testator  with  the  lord  and  the  other 
creditors,  and  who  were  entitled  to  the  stock  upon  the 
farm. 

While  estates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  usually  short ;  and  indeed,  we  are 
told  that,  by  the  antient  law,  no  leases  for  more  than 
forty  years  were  allowable,  because  any  longer  possession, 
especially  when  given  without  any  livery  declaring  the 
nature  and  duration  of  the  estate,  might  tend  to  defeat 
the  inheritance  (w).  Yet  this  law,  if  it  ever  existed,  was 
soon  antiquated  ;  for  we  may  observe,  in  Madox's  collec- 
tion of  antient  instruments,  some  leases  for  years  of 
a  pretty  early  date,  which  considerably  exceed  that 
period.  And  long  tesrms,  for  three  hundred  years,  at 
least,  were  certainly  in  use  in  the  time  of  Edward  the 
Third,  and  probably  of  Edward  the  First  (o).  At  all 
events,  when  by  the  stat.  21  Hen.  8,  c.  15,  passed  in  the 
year  1529,  the  'termor,'  that  is,  the  lessee,  was  pro- 
tected against  fictitious  recoveries,  and  his  interest 
rendered  secure  and  permanent,  long  terms  began  to 
be  more  frequent  than  before,  and  were  afterwards 
extensively  introduced. 

Every  estate  which  must  expire  at  a  period  certain 
and  prefixed,  by  whatever  words  created,  is  (as  we  have 

(rk)  Mirrov/r,  bk.  ii.  ch.  xxvii. ;  (o)  Statute  of  Mortmain 
Co.  Litt.  45  b,  46  a.  (1279)  7  Edw.  1,  st.  2. 
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[said)  an  estate  for  years.  And,  therefore,  this  estate  is 
frequently  called  a  '  term '  (terminus),  because  its  dura- 
tion or  continuance  is  bounded,  limited,  and  determined ; 
for  every  such  estate  must  have  a  certain  beginning  and 
certain  end  (p).  But,  according  to  the  maxim,  id  certiim 
est,  quod  certum  reddi  potest,  if  a  man  make  a  lease  to 
another,  for  so  many  years  as  J.  S.  shall  name,  it  is  a 
good  lease  for  years,  when  J.  S.  hath  named  the  years  (?). 
If  no  day  of  commencement  is  named  in  the  creation  of 
this  estate,  it  begins  from  the  making,  or  delivery,  of  the 
lease  (r).  A  lease  for  so  many  years  as  J.  S.  shall  live, 
is  void  from  the  beginning ;  for  it  is  neither  certain  nor 
(during  the  continuance  of  the  lease)  can  ever  be  reduced 
to  a  certainty  (s).  But  a  lease  for  twenty  or  more  years, 
if  J.  S.  shall  so  long  live,  is  good ;  for  there  is  a  certain 
period  fixed,  beyond  which  it  cannot  last,  though  it  may 
determine  sooner,  on  the  death  of  J.  S.  (t). 

A  lease  for  years,  never  having  required  livery  of  seisin 
for  its  creation,  may  be  made  to  commence  in  futuro, 
though  a  lease  for  life  may  not,  because  the  latter 
attempts  to  create  a  freehold  interest  which,  at  the 
common  law,  could  only  be  created  by  livery  of  seisin, 
and  so  could  not  be  made  to  commence  in  futuro.  As,  if 
I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 
twenty  years,  this  is  good ;  but  to  hold  from  Michaelmas 
next  for  the  term  of  his  natural  life  is  void,  because,  in 
the  meanwhile,  the  freehold  would  be  in  abeyance.  And 
because  no  livery  of  seisin  is  necessary  to  a  lease  for 
years,  such  a  lessee  is  not  said  to  be  seised  of  the  lands. 
Nor  indeed  does  the  bare  lease  vest  any  estate  in  the 

(p)  Co.  Litt.  45  b.  refers  to  the  operation  of  such  a 

{q)  Tbid.  disposition,  regarded  as  a  lease 

(r)  Co.  Litt.  46  b  ;    Doe  v.  for   years.     A   conveyance    in 

Benjamin  (1839)    9    A.  &  E.  similar  terms,  properly  executed, 

644.  would,   it  is  submitted,  confer 

(«)  Co.  Litt.  45  b.     (But  this  an  estate  pur  autre  vie. — E.  J.) 

statement,     presumably,     only  (t)  Ibid. 

n2 
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[lessee;  but  only  gives  him  a  right  of  entry  on  the 
tenement,  which  right  is  called  his  '  interest  in  the  term,' 
or  interesse  termini.  But,  when  he  has  actually  so 
entered,  and  thereby  accepted  the  grant,  the  estate  is 
then,  and  not  before,  vested  in  him  :  and  he  is  possessed, 
not  properly  of  the  land,  but  of  the  term  of  years  (m). 

Tenant  for  term  of  years  hath  incident  to,  and  in- 
separable from  his  estate,  unless  by  special  agreement, 
the  same  estovers  as  a  tenant  for  life ;  that  is  to  say, 
house-bote,  fire-bote,  plough -bote,  hay-bote  (x),  and  the 
like.]  The  doctrine  of  tcaste,  also,  applies  to  tenants  for 
years,  even  more  stringently  than  to  tenants  for  life. 
For  as  we  have  before  remarked  (tj),  the  ordinary  tenant 
for  life  is  not  responsible  for  permissive  waste,  or  for 
merely  suffering  the.  premises  to  decay.  But  it  seems 
now  to  be  fairly  settled  (z),  though  the  authority  is  some- 
what indirect,  that  a  tenant  for  years  is,  at  least  to  some 
extent,  liable  for  merely  permissive  waste.  [And  with 
regard  to  emblements,  where  the  term  depends  upon  a 
certainty,  as  if  the  tenant  holds  from  Midsummer  for  ten 
years,  and  in  the  last  year  be  sows  a  crop  of  corn,  which 
is  not  ripe  and  cut  before  Midsummer,  then,  by  the 
common  law,  the  landlord  shall  have  it.  And  this  is 
because  the  tenant  knew  the  date  appointed  for  the 
expiration  of  his  term,  and  therefore  it  was  his  own 
folly  to  sow  that  of  which  he  never  could  reap  the 
profits  (a).  But  a  custom  to  the  effect  that  an  outgoing 
tenant  may  return  and  reap  the  crop  sown  by  him  before 
the  expiry  of  his  term  will  be  good ;  even  though  the 
tenancy  was  created  by  deed  which  did  not  mention  the 

(u)  Go.   Litt.    46    h.      This  (x)  Ibid.  41  b. 

doctrine  has  always  seemed  to  (y)  See  ante,  p.  161. 

the  editor  a  little  puzzling.  Pro-  (z)  Yellowly  \.  Gower  (1856) 

bably  what  Coke  meant  to  insist  11  Exch.  274 ;  Bavies  v.  Bavics 

upon  was,  that  the  lessee  was  not  (1888)  38  Ch.  D.  499. 

'  seised '  of  the  land,  but  only  (a)  Litt.  s.  68. 
possessed  of  it  for  a  term  of  years. 
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[custom  (b).  And  the  rights  of  all  agricultural  tenants,  in 
respect  of  compensation  for  crops  and  improvements, 
have  been  greatly  modified  by  the  provisions  of  the 
Agricultural  Holdings  Act,  1908,  which  are,  however, 
too  long  to  set  out  here.  Where  the  lease  for  years 
depends  upon  an  uncertainty,  as  upon  the  death  of  the 
lessor,  being  himself  only  tenant  for  life,  or  being  a 
husband  seised  in  right  of  his  wife,  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives — in  these  and  similar 
cases,  the  estate  for  years  not  being  to  expire  certainly 
at  a  time  foreknown,  but  merely  by  the  act  of  God,  the 
tenant  for  years,  or  his  representatives,  as  we  have  seen, 
shall  have  the  emblements  in  the  same  manner  that  a 
tenant  for  life,  or  his  representatives,  are  entitled 
thereto.  It  is  otherwise,  however,  if  the  estate  determine 
by  the  act  of  the  party  himself,  as  if  tenant  for  years 
does  anything  that  amounts  to  a  forfeiture ;  in  which 
case  the  emblements  shall  go  to  the  lessor,  and  not  to 
the  lessee,  who  hath  determined  his  estate  by  his  own 
default  (c)]. 

A  tenancy  'from  year  to  year,'  or  'by  the  year,'  may 
be  created,  in  the  first  place,  by  the  express  agreement  of 
the  parties.  Second,  such  a  tenancy  may  arise  by  con- 
struction of  law ;  for  the  law  will  always  imply  a  tenancy 
from  year  to  year  where  there  is  an  occupation  at  an 
annual  rent,  and  there  is  no  evidence  that  the  occupier's 
estate  is  of  a  different  description  (d).  And,  formerly,  if 
a  man  was  let  into  possession  under  a  demise  not  under 
seal,  for  a  term  of  more  than  three  years,  though  such  a 
demise  would  not  pass  any  legal  interest  in  the  premises 
for  the  term  specified,  because  it  does  not  satisfy  the 

(6)  Wigglesworth  v.  Ballison  been  greatly  modified   by  the 

(1779)  1  Doug.  201.  Landlord     and     Tenant    Act, 

(c)  Co.    Litt.    55    b.      (The  1851.) 

rights  of  an  under-tenant  in  re-  (d)  Bougal      v.      McCarthy 

spect  of    emblements  have,  as  [1893]  1  Q-  B.  736;  Lewis  v. 

we  have  seen  {ante,  pp.  163-4),  Balc&r  [No.  2]  (1906)  2  K.  B.  599. 
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requirements  of  the  Statute  of  Frauds  (e),  yet  the  lessee 
was  considered  as  holding  from  year  to  year,  upon  such 
of  the  terms  of  the  agreement  as  were  consistent  with 
that  tenancy  (/).  At  the  present  day,  however,  such 
a  demise  (if  good  as  an  agreement  to  demise)  confers  an 
equitable  interest  in  the  land  for  the  whole  term,  and 
not  merely  a  legal  interest  from  year  to  year  (g). 

It  is  to  be  observed,  that  where  a  tenancy  '.by  the 
year '  or  '  from  year  to  year '  is  once  created,  it  cannot, 
on  either  side,  be  put  an  end  to  without  half  a  year's 
notice  to  quit  from  the  one  party  to  the  other,  such 
notice  expiring  with  the  current  year  of  the  tenancy  (/() ; 
though,  if  the  tenancy  commenced  at  one  of  the  usual 
quarterly  feast  days,  the  half  year  must  be  computed 
from  one  of  such  feast  days  to  another — as  from  Mid- 
summer to  Christmas — whether  there  be  183  days  between 
them  or  not  (i).  It  follows,  therefore,  that  a  lease  'from 
year  to  year '  will  confer  an  estate  for  one  year  certain, 
determinable  by  half  a  year's  notice  expiring  at  the  end 
of  the  first  year  (k).  But  if  in  that,  or  any  succeeding 
year  of  the  tenancy,  more  than  half  a  year  should  elapse 
without  a  notice  to  quit  being  given  by  either  of  the 
parties,  another  year  certain  is  thereby  constantly  added 
to  that  which  is  in  progress  (I).  Also,  and  upon  the  same 
principle,  if  the  lease  be  "  for  a  year,  and  so  from  year  to 
year,"  it  will  enure  as  a  demise  for  two  years  certain,  at 
the  outset.  For  at  the  expiration  of  the  first  year  there 
is  a  continuation  of  the  tenancy,  which  cannot  be  deter- 
mined by  a  notice  to  quit  at  an  earlier  period  than  the 


(e)  See  post,  bk.  ii.  pt.  ii.  ch.  (7i)  Morgan  v.  Dames  (1878) 

xix.  (p.  407).  3  C.  P.  D.  260. 

(/)  Tress   v.   Savage    (1854)  (i)  Ibid. 

4  E.  &  Bl.  36,  42.  (ft)  Doe  d.  Pliimer  v.  Mainly 

(g)  Walsh  V.  Lonsdale  (1882)  (1847)  10  Q.  B.  473. 

2ICI1.D.9.   (But  such  an  agree-  (I)  Cattley  v.  Arnold   (1859) 

ment  is  not  a  'lease.'    Swain  v.  1  J.  &  H.  660. 
Ayres  (1888)  21  Q.  B.  D.  289.) 
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expiration  of  the  second  year  (?»).  Moreover,  this  estate 
does  not  come  to  an  end  by  an  assignment  of  the  interest 
of  either  of  the  parties,  or  by  their  death;  but  the 
tenancy  will  continue  to  exist  between  one  of  the  parties 
and  the  assigns  or  representatives  of  the  other  (or 
between  the  assigns  or  representatives  of  both  parties,  as 
the  case  may  be),  until  duly  determined  by  the  usual 
notice  to  quit  (n).  As  regards  leases  which  fall  within 
the  provisions  of  the  Agricultural  Holdings  Act,  1908  (o), 
a  year's  notice,  expiring  with  the  current  year  of  the 
tenancy,  is  now  made  necessary  in  lieu  of  the  old  half- 
year's  notice ;  unless  the  parties  agree  in  writing  to  the 
contrary.  And  when  the  tenancy  is  for  a  less  period 
than  a  year,  e.g.,  from  month  to  month,  or  from  week  to 
week,  it  may,  in  general,  be  determined  by  a  month's 
notice  (if  it  be  a, monthly  letting),  and  by  a  week's  notice 
(if  it  be  a  weekly  letting)  {p).  It  is  to  be  observed  that  a 
tenant  from  year  to  year,  unlike  a  tenant  for  years,  is 
not  bound  to  repair,  and  consequently  will  not  be  answer- 
able for  such  permissive  waste  as  may  arise  by  his 
neglect  to  do  so  (3). 

Although  a  term  of  years  may  be  of  any  length  that 
the  parties  please,  yet  there  is  a  special  class  known 
technically  as  long  terms ,-  though  it  would  be  difficult,  if 
not  impossible,  to  define,  merely  by  reference  to  time, 
what  constituted  a  '  long  term,'  in  this  sense.  It  is  rather 
the  purpose  for  which  the  term  was  originally  created, 
and  its  general  character,  than  its  length,  which  constitute 
it  a  member  of  this  class.    Generally  speaking,  these 

(m)  Legg  v.  Strudwich  (1709)  by,  or  on  behalf  of,  an  insolvent 

2    Salk.   414;    Benn  v.  Cart-  tenant. 

right  (1803)  4  East,  31.  (j))  Jones  v.  Mills  (1861)  10 

*    (w)  Cattley  v.  Arnold  (1859)  C.  B.  (N.S.)  800  ;    Bowen  v. 

IJ.  &  H.  660.  Anderson  [1894]  1  Q.  B.  164. 

(o)  S.  22.    But  the  benefit  of         (9)  Torriano  v.  Young  (1833) 

this  section  cannot  be  claimed  6  C.  &  P.  8. 
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terms  are  created  by  way  of  use  (a  process  which  will  be 
explained  later)  (r)  for  the  purpose  of  raising  money  on 
mortgage,  where  it  is  desired  to  keep  the  freehold  title 
clear  from  encumbrances.  And,  therefore,  no  rent  is 
reserved  upon  them,  and  no  liabilities  imposed  upon  their 
holders ;  for  such  incidents  would  render  them  very 
unpopular  with  mortgagees. 

Now  one  of  two  things  ought  to  have  happened  in 
a  case  of  this  kind.  Either  the  mortgagee  would  be 
paid  off;  in  which  event  he  should  have  surrendered  the 
term  to  the  owner  of  the  next  vested  estate  of  inheritance, 
whereupon  it  (the  term)  would  have  '  merged '  or  dis- 
appeared, according  to  the  general  principle  to  be  here- 
after explained  {rr);  leaving  the  freehold  title  clear.  Or 
the  mortgagee  would  have  realised  his  security  by  sale  or 
foreclosure ;  whereupon  he  or  his  purchaser  would  have 
got  an  estate  as  good  as  a  fee  simple  for  all  practical 
purposes,  which,  however,  they  would  be  careful  to 
remember  was  really  only  a  term  of  years. 

As  a  matter  of  fact,  in  many  cases  neither  of  these 
results  happened.  For  when  the  mortgagee  was  paid 
off,  the  person  who  paid  him  would,  though  the  owner 
of  the  next  freehold  estate,  not  take  a  surrender  of  the 
term,  but  cause  it  to  be  conveyed  to  a  trustee,  upon 
trust  'to  attend  the  inheritance.'  The  object  of  this 
elaborate  process  was,  to  enable  the  persons  interested 
in  the  freehold  title  to  use  the  term  as  a  shield  or  defence, 
in  the  event  of  it  being  ultimately  discovered  that  the 
freehold  title  had  been  incumbered  since  the  creation  of 
the  term.  In  such  a  case,  the  persons  in  trust  for  whom 
the, term  was  held  (i.e.,  the  persons  interested  in  the 
inheritance)  could  at  least  claim  that  the  incumbrance 
could  not  be  enforced  during  the  continuance  of  the 
term. 

But  this  process  was,  naturally,  attended  with  great 
expense,  as  every  freehold  title  to  a  family  estate  came 

(r)  See  post,  oh.  xx,  (rr)  See^ost,  pp.  226-228. 
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to  be  incumbered  by  a  cloud  of  attendant  terms,  which, 
on  any  new  settlement  or  disposition,  had  to  be  taken 
into  account,  and  were  continually  found  to  be  '  out- 
standing '  in  trustees  who  were  dead,  or  had  disappeared, 
or  were  unwilling  to  act.  And  so,  by  the  Satisfied  Terms 
Act,  1845  («),  it  was  provided  that  such  terms  as  should, 
on  31st  December,  1845,  be  attendant  on  the  inheritance 
of  any  lands,  should  thereupon  cease  and  determine, 
except  that  such  as  had  become  by  express  declaration 
so  attendant  should  continue  to  afford  such  protection 
as  they  would  have  done  before  the  Act,  had  they  not 
been  dealt  with  since  its  passing;  and  that  all  terms 
which  should  become  attendant  on  the  inheritance  after 
the  Act,  should  thereupon  cease. 

On  the  other  hand,  many  long  terms  never  became 
•  attendant  upon  the  inheritance,'  or  '  satisfied.'  They 
were  either  sold  or  foreclosed  by  their  mortgagees ; 
and  these  latter,  or  the  purchasers  from  them,  naturally 
treated  themselves  so  completely  as  owners  of  the  land 
that,  after  a  generation  or  two,  their  successors  quite 
forgot  that  they  really  held  a  term  only — with  the  result, 
that  they  frequently  got  into  difficulties.  For  instance, 
such  a  termor  would  enter  into  a  contract  to  sell  the 
land  as  freehold ;  and  then  the  purchaser,  on  discovering 
the  true  facts,  would  decline  to  complete  his  purchase. 

To  remedy  this  state  of  things,  the  Conveyancing  Act 
of  1881  (t)  provided,  a  scheme  for  the  enlargement  of 
such  terms  as,  being  originally  created  for  more  than 
300  years,  and  not  made  subject  to  any  rent  or  right 
of  redemption  in  favour  of  the  reversioner,  should  have 
a  residue  unexpired  of  at  least  200  years.  Such  a  term 
may  be  enlarged  by  its  owner  into  a  fee  simple,  by  the 
mere  process  of  executing  a  deed  containing  a  declaration 
to  that  effect ;  the  fee  simple  thus  acquired  becoming 
subject  to  all  the  trusts,  powers,  rights,  liabilities,  and 
equities  previously  affecting  the  term.     A  very  serious 

(s)  8  &  9  Vict.  0. 112.  (0  44  &  45  Vict.  e.  41,  s.  65. 
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oversight  in  the  wording  of  the  Act  of  1881  was  hastily 
remedied  by  the  Conveyancing  Act  of  1882  (tt),  which 
provided  that  the  powers  conferred  by  the  Act  of  1881 
should  not  be  exercised  in  respect  of  a  term  liable  to  be 
put  an  end  to  by  forfeiture  for  condition  broken,  or  a 
term  created  by  a  sub-demise  out  of  a  term  itself  in- 
capable of  being  enlarged  under  the  principal  Act. 

[II.  The  second  species  of  estates  not  freehold,  are 
estates  at  will.  This  is  where  lands  and  tenements  are 
let  by  one  man  to  another  to  have  and  to  hold  at  the 
will  of  the  lessor ;  and  the  tenant  by  force  of  this  lease 
obtains  possession  (x). 

Such  tenant  hath  no  certain  indefeasible  estate,  nothing 
that  can  be  assigned  by  him  to  any  other ;  for  that  the 
lessor  may  determine  his  will,  and  put  him  out  whenever 
he  pleases.  But  every  estate  at  will  is  at  the  will  of  both 
parties,  landlord  and  tenant ;  so  that  either  of  them  may 
determine  the  will,  and  quit  his  connection  with  the 
other,  at  his  own  pleasure  (y).  Yet  this  must  be  under- 
stood with  some  restriction.  For  if  the  tenant  at  will 
sows  his  land,  and  the  landlord,  before  the  corn  is  ripe 
or  before  it  is  reaped,  puts  him  out,  yet  the  tenant  shall 
have  the  emblements,  with  free  ingress,  egress,  and 
regress  to  cut  and  carry  away  the  profits  (z).  But  it  is 
otherwise  where  the  tenant  himself  determines  the  will ; 
for  in  that  case  the  landlord  shall  have  the  profits  of 
the  land  (a). 

A  tenant  at  will  is  liable  for  voluntary,  but  not  for 
permissive  waste  (6). 

A  tenancy  at  will  may  be  determined,  not  only  by 
express  notice  of  the  intention  to  determine  it,  but 
also  by  any  act  on  the  part   of  the  landlord  which  is 

(m)  45  &  46  Vict.  0.  39,  s.  11.  (z)  Ibid. 

(as)  Litt.    s.    68  ;    Co.    Litt.  (a)  Co.  Litt.  55  b. 

55  a— 57  b.  (6)  Litt.  s.  71. 
(y)  Co.  Litt.  55  a. 
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[inconsistent  with  the  estate  continuing  (c),  as,  for  example, 
by  his  entering  upon  the  land  and  cutting  timber,  or 
carrying  away  stone  (d),  or  taking  a  distress  for  rent  and 
impounding  it  on  the  premises  (e) ;  or  by  any  similar 
inconsistent  act  on  the  part  of  the  tenant,  as,  for  example, 
by  his  committing  waste  or  assigning  his  estate,  to  the 
knowledge  of  the  lessor  (/).  And  if  either  the  lessor  or 
the  lessee  die  or  be  outlawed,  the  estate  is  at  an  end  (r/). 

The  law  is,  however,  careful  that  no  sudden  deter- 
mination of  the  will  by  one  party  shall  tend  to  the 
manifest  and  unforeseen  prejudice  of  the  other.  This 
appears  from  the  rule  above  mentioned,  that,  in  the 
event  of  the  tenancy  being  determined  by  the  act  of  the 
lessor,  or  his  death,  the  lessee  is  entitled  to  emblements ; 
and  the  lessee,  after  the  determination  of  the  lessor's 
will,  has  also  the  right  of  reasonable  ingress  and  egress 
to  fetch  away  his  goods  and  utensUs  (Ji).  If  the  rent  be 
made  payable  quarterly  or  half-yearly,  and  the  lessee 
determines  the  will,  it  is  said  that  the  lessor  will  in  such 
a  case  be  entitled  to  be  paid  the  rent  to  the  end  of  the 
current  quarter  or  half-year  (i).  In  fact,  the  courts 
lean  against  construing  demises,  where  no  certain  term 
is  mentioned,  as  tenancies  at  will  (/c) ;  and  rather  hold 
them  to  be  tenancies  from  year  to  year,  so  long  as  both 
parties-please.]  But  a  lessor  at  will  can  distrain  for  rent, 
if  the  rent  is  a  fixed  amount  (I). 

Among  the  examples  of  estates  at  will,  there  must, 

(c)  Co.  Litt.  55  b.  (h)  Litt.  ss.  68,  69. 

(d)  Turner  v.  Doe  d.  Bennett  (i)  Kighly  v.  Bulhly  (1666) 
(1842)  9  M.  &  W.  643.  1  Sid.  339 ;  LeigUon  v.  Theed 

(e)  Co.  Litt.  57  b  ;  Finhom  (1731)  2  Salk.  413.  (But  the 
V.  Souster  (1853)  8  Exch.  763.  doctrine  is  distinctly  inconsis- 
(Qussre:  would  a  distress  hare  tent  with  the  passage  in  Co. 
that  efEeot,  now  that  impounding  Litt.  55  b,  which  is  usually 
is  virtually  a  form.)  quoted  in  support  of  it. — E.  J.) 

(/)  Ibid.  57  a.  (Jc)  Hamerton  v.  Stead  (1824) 

(g)  Oland's    Case    (1602)  5      3  B.  &  C.  483. 

Kep.   116'  b ;     Co.   Litt.   57  b,          (I)  Anderson  y.  Midland  By. 

62  b.  Co.  (1861)  30  L.  J.  Q.  B.  94. 
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technically,  be  classed  one  that  deserves  a  more  special 
notice  than  any  other.  This  is,  the  estate  held  by  copy 
of  court  roll ;  or,  as  we  usually  call  it,  a  copyhold  estate. 

The  extent  and  nature  of  this  estate  are,  as  we  pre- 
viously explained,  in  treating  of  copyhold  tenure,  entirely 
determined  by  the  custom  of  the  manor  of  which  it  is 
held.  A  copyholder  may,  in  many  manors,  be  tenant 
in  fee  simple,  in  fee  tail,  for  life,  by  the  curtesy,  in 
dower  or  free  bench,  for  years,  at  sufferance,  or  on 
condition.  Yet  none  of  those  interests  amount  to  free- 
hold ;  for  the  freehold  of  the  whole  manor  abides  always 
in  the  lord  only  (m) ;  and  the  proper  description  of 
every  copyhold  estate  is :  that  it  is  held  '  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor.'  There- 
fore it  is  that,  while  many  of  the  rules  affecting  freehold 
limitations  (e.g.,  the  Eule  in  Shelley's  Case)  apply  to 
copyhold  estates  (n),  some  others  do  not.  Thus,  the 
Statute  De  Donis  is  held  not  to  affect  copyhold  interests  ; 
and  therefore,  unless  there  is  in  the  particular  manor  a 
custom  to  entail,  a  grant  of  a  copyhold  to  '  A.  and  the 
heirs  of  his  body,'  will  give  A.  an  estate  in  fee  simple 
conditional,  which,  on  the  birth  of  issue,  will  become  a 
fee  simple  absolute  (o).  And  so,  while  the  estate  of  the 
copyholder  is  technically  an  estate  at  will,  it  is  an 
estate  at  will  according  to  the  custom  of  the  vmnor. 
And  although,  for  many  years  after  copyholders  were 
recognised  as  tenants,  they  could  not  obtain  protection 
of  their  estates  against  their  lords  in  the  King's  courts 
(for  they  were,  technically,  their  lords'  villeins),  that 
disability  has  long  since  disappeared;  and  now,  for 
many  centuries,  copyholds  have  received  from  the 
courts  as  full  a  protection  as  any  other  estates.  Still, 
however,  there  remain  two  curious  marks  of  the  original 
character  of  the  copyholder's  position.  One  of  these  is, 
the  fact  that  no  copyholder,  however  great  his  estate, 

(m)  Litt.  s.  81.  42  L.  J.  Ch.  228. 

In)  Baker  v.  Parsm  (1872)         (o)  Co.  Litt.  60  b. 
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may  do  any  act  in  respect  of  his  tenement  in  the  nature 
of  ivaste,  upon  pain  of  forfeiture  of  his  interest  (jj)  ; 
the  other  that,  upon  similar  penalty,  he  may  not  (unless 
by  his  lord's  licence)  grant  a  lease  for  a  longer  period 
than  one  year,  or  aliens  by  any  freehold  assurance  (q)'. 

[III.  An  estate  at  sufferance  is  ■where  one  comes  into 
possession  of  land  under  lawful  title,  but  keeps  it  after- 
wards without  any  title  at  all  (r).  As  if  a  man  takes  a 
lease  for  a  year,  and  (after  the  year  is  expired)  continues 
to  hold  the  premises,  without  any  fresh  leave  from  the 
owner  of  the  estate.  Or,  if  a  man  maketh  a  lease  at 
will,  and  dieth,  and  the  lessee  continueth  in  the  pos- 
session, he  is  tenant  at  sufferance  (s).  But  no  man  can 
be  tenant  at  sufferance  against  the  King,  to  whom  no 
laches,  or  neglect  in  entering  and  ousting  the  tenant, 
is  ever  imputed  by  the  law;  but  the  King's  tenant,  so 
holding  over,  is  considered  as  an  absolute  intruder  (t). 

The  estate  (or  tenancy)  at  sufferance  will  be  destroyed 
whenever  the  true  owner  shall  make  an  actual  entry  on 
the  lands,  and  oust  the  tenant;  but,  before  entry,  he 
cannot  maintain  an  action  of  trespass  against  him,  as 
he  might  against  a  stranger,  because  the  original  entry 
was  lawful  (tt).  And  the  reason  is,  because  the  tenant 
being  once  in  by  a  lawful  title,  the  law  (which  presumes 
no  wrong  in  any  man)  will  suppose  him  to  continue 
upon  a  title  equally  lawful,  unless  the  owner  of  the 
land,  by  some  public  and  avowed  act,  such  as  entry, 
will  declare  the  continuance  to  be  tortious,  or,  in  common 
language,  wrongful.  But  a  tenant  for  life  or  years,  who 
wilfully  holds  over  after  the  determination  of  his  term, 
and  after  written  demand  of  possession,  is  liable  to  an 

(p)  Duke  of  Portland  v.  Hitt  Go.  (1861)  30  L.  J.  Q.  B.  94 
(1866)  L.  R.  2  Eq.  765.  (s)  Co.  Litt.  57  b. 

(g)  Jackmann  v.  Hoddesdon         (t)  Ibid. 
(1594)  Cro.  Eliz.  351.  (w)  Trevellian     v.      Andrew 

(r)  Anderson  v.  Midland  By.  a697)  5  Mod.  384. 
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[action  for  double  the  value  of  the  premises  during  the 
time  that  he  retains  possession  (a;).]  And  any  tenant 
who  gives  notice  of  his  intention  to  quit  premises,  and 
fails  to  quit  in  accordance  with  his  notice,  becomes 
thenceforward  liable  to  pay  double  rent  (y). 

(x)  Landlord  and  Tenant  Act,  (y)  Distress    for    Rent  Act, 

1730,  s.  1.  1737,  s.  18. 


{     191     ) 
CHAPTER  VI. 

OF    ESTATES   UPON   CONDITION. 


[Estates  upon  condition  have  been  reserved  till  now, 
because  they  are  indeed  more  properly  qualifications  of 
estates,  than  a  distinct  species  of  themselves ;  seeing  that 
any  quantity  of  interest — a  fee,  a  freehold,  or  a  term  of 
years — may  depend  upon  condition. 

A  condition  may  be  defined  as  some  uncertain  event, 
on  the  happening  or  not  happening  of  which  an  estate 
may  be  either  origiaally  created,  or  enlarged,  or,  finally, 
defeated  or  forfeited.  And  estates  upon  condition  are 
either  (1)  estates  upon  condition  implied,  or  (2)  estates 
upon  condition  expressed  (a). 

1.  Estates  upon  condition  implied  are  where  a  grant 
of  an  estate  has  a  condition  annexed  to  it  inseparably, 
from  its  essence  and  constitution,  although  no  condition 
be  expressed  in  words.  As  if  a  grant  be  made  to  a  man 
of  an  office  generally,  without  adding  other  words ;  the 
law  tacitly  annexes  hereto  a  secret  condition,  that  the 
grantee  shall  duly  execute  his  office.  And,  on  breach  of 
that  implied  condition,  it  is  lawful  for  the  grantor,  or  his 
heirs,  to  oust  the  grantee,  and  to  grant  the  office  to 
another  person  (&). 

Upon  the  same  principle  proceeded  all  those  forfeitures 
of  estates  which  resulted  from  acts  done  by  the  tenant 
incompatible  with  his  estate — e.g.,  if  a  tenant  for  life  or 
for  years  enfeoffed  a  stranger  in  fee  simple,  that  by  the 
common  law  was  a  forfeiture  of  his  estate ;  being  a  breach 
of  the  condition  which  the  law  annexed  thereto,  viz.,  that 

(a)  Co.  Litt.  201  a.  (&)  Litt.  s.  378. 
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[he  should  not  attempt  to  create  a  "greater  estate  than  he 
himself  was  entitled  to]  (c).  And  a  similar  rule  prevailed, 
by  virtue  of  express  statute  (d),  in  the  case  of  the  com- 
mission of  waste.  But  those  forfeitures  have  been 
abolished  by  recent  statute  (e) ;  and  forfeiture  for  breach 
of  imphed  condition  is  now  very  rare,  except,  perhaps,  in 
the  case  of  copyholds. 

[2.  Estates  upon  condition  expressed  are  where  an 
estate  is  granted,  either  in  fee  simple  or  otherwise,  with 
an  expressed  qualification  annexed,  whereby  the  estate 
granted  shall  either  commence,  be  enlarged,  or  be  defeated, 
upon  performance  or  breach  of  such  qualification  or  con- 
dition. These  conditions  (commonly  called  'conditions 
in  deed ')  are,  therefore,  either  precedent,  that  is,  such  as 
must  happen  or  be  performed  before  the  estate  can  vest 
or  be  enlarged,  or  subsequent,  that  is,  such  as  by  the 
failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.  Thus, /if  a  man  grant  to  his 
lessee  for  years,  that  upon  payment  of  a  hundred  marks 
within  the  term  he  shall  have  the  fee,  this  is  a  condition 
precedent,  and  the  fee  simple  passeth  not  till  the  hundred 
marks  be  paid  (/).  But  if  a  man  grant  an  estate  in  fee 
simple,  reserving  to  himself  and  his  heirs  a  certain  rent, 
and  it  is  provided,  that,  if  rent  be  not  paid  at  the  times 
appointed  in  the  reservation,  it  shall  be  lawful  for  the 

(c)  It  must,  however,  be  re-  men.    (For  this  point,  see  post, 
membered,    that    it    was    only  chap,  xvi.,  pp.  349-350.)     Black- 
where  the  attempt  to  crfeate  the  stone's  explanation  of  the  rule  is, 
greater    estate    was    by    feoff-  therefore,  more  plausible  than 
ment,     or     other     conveyance  convincing, 
actually  passing  seisin,  that  the         {d)  Statute     of     Gloucester 
rule     of     forfeiture     applied.  (1278)  c.  5. 
Other  conveyances  were  '  inno-  (e)  Real  Property  Limitation 
cent,'  i,e.  they  transferred  only  Act,  1833,  s.  36  ;  Real  Property 
what  lawfully  belonged  to  the  Act,  1845,  s.  4. 
grantor,  and  so  were  not  'tor-  (/)  Co.  Litt.  214  b. 
tious '  as  regards  the  remainder- 
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[grantor  and  his  heirs  to  re-enter  and  avoid  the  estate ; 
in  this  case  the  grantee  and  his  heirs  have  an  estate 
upon  condition  subsequent,  which  is  defeasible  if  the 
condition  be  not  performed  (,g), 

A  distinction  is,  however,  made  between  a  condition  in 
deed  and  a  limitation  Qi),  which  Littleton  denominates 
also  a  condition  in  lata.  For  when  an  estate  is  so  expressly 
confined  and  limited  by  the  words  of  its  creation  that  it 
cannot  endure  for  any  longer  time  than  till  the  con- 
tingency happens  upon  which  the  estate  is  to  fail,  this  is 
called  a  conditional  limitation.  Thus,  when  land  is 
granted  to  a  man,  so  long  as  he  is  parson  of  Dale,  or 
while  he  continues  unmarried,  or  until  out  of  the  rents 
and  profits  he  shall  have  made  5001.  and  the  like,  the 
estate  determines  as  soon  as  the  contingency  happens, 
and  the  estate  in  remainder,  which  depends  upon  such 
determination,  becomes  immediately  vested,  without  any 
act  to  be  done  by  him  who  is  next  in  expectancy  (t). 
But  when  an  estate  is,  strictly  speaking,  an  estate  upon 
condition  in  deed  (as  if  granted  expressly  upoji  condition 
to  be  void  upon  the  payment  of  AOl.  by  the  grantor,  or  so 
that  the  grantee  continues  unmarried,  or  provided  he 
goes  to  York,  &c.)  the  law  permits  the  estate  to  endure 
beyond  the  time  when  such  contingency  happens,  unless 
the  grantor  or  his  heirs  take  advantage  of  the  breach  of 
the  condition,  and  make  an  entry  in  order  to  avoid  the 
estate  (/c).] 

And  it  is  said  that,  so  different  are  the  two  kinds  of 
conveyance,  objects  which  would  be  illegal  if  aimed  at  by 
way  of    condition    subsequent,    maty    be    substantially 

(?)  Litt.  s.  325.    It  must  be  ch.  xi.,  pp.  287-288). 

remembered     that,    since  •  the  Qi)  Co.  Litt.  234  b. 

statute  of  Qma  JSwipiores  (1290),  (i)  These  are,  in  effect,  the 

such  a  grant  would  not  create  . '  qualifled '  fees  or  other  estates 

a  reversion  in  the  grantor,  and  described  in  chap.  iii.  of  this 

the  rent  would  be  only  a  rent-  part  {ante,  p.  149). 

charge  (as  to  which  see  post,  (k)  Co.  Litt.  214  b. 

B.C. — VOL.  I.  0 
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achieved  by  the  use  of  conditional  limitations.  Thus  it 
is  claimed  that,  while  a  conveyance  of  a  legal  fee  simple 
with  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
grantee,  would  be  clearly  bad  as  to  the  condition  (Z),  yet 
a  conveyance  of  a  fee  simple  lontil  bankruptcy  of  the 
grantee  would  be  operative  to  deprive  his  creditors  of  the 
land  in  the  event  of  his  bankruptcy  (in). 

[As  to  the  necessity  of  entry,  however,  in  case  of  breach 
of  a  condition,  there  is  a  diversity  (says  Sir  Edward 
Coko)  between  a  condition  annexed  to  a  freehold  estate 
and  a  condition  annexed  to  a  lease  for  years.  ■,  For,  if  a 
lease  for  years  be  made  on  condition  that  if  the  lessee 
goes  not  to  Borne  before  such  a  day  the  lease  shall  be 
void,  the  lease  is  ipso  facto  void  upon  the  breach  of  the 
condition,  without  any  entry  by  the  lessor ;  but  if  the 
lease  is  for  life,  an  entry  is  necessary  to  defeat  it  (n).J 
Probably,  however,  this  distinction  is  now  obsolete. 

The  right  of  entry  on  breach  of  a  condition  subse- 
quent cannot,  probably,  be  reserved  in  favour  of  a 
stranger,  but  only  in  favour  of  the  grantor  and  his 
heirs  (o) ;  for  the  effect  of  an  entry  by  him  or  them,  after 
breach,  is  to  defeat  altogether  the  estate  which  had  before 
passed  to  the  grantee,  so  that  the  grantor  or  his  heirs  are 
in  again  as  of  their  former  seisin  {p). 

It  was  also  a  rule  of  the  common  law,  that  the  right 
of  entry  on  breach  could  not  be  assigned  in  any  case  to 
a  stranger ;  so  that,  if  a  man  had  made  a  lease  for  life, 
reserving  a  rent,  with  a  proviso  for  re-entry  in  case  of 

(I)  Be  Machu  (1882Y  21  Ch.  (o)  It  is  probable,  however, 

D.  858 ;  Be  Dwgdale  (1888)  38  that  the  benefit  of  a  condition 

Ch.  D.  176.  ooTiId  now  be  enforced  by  the 

(to)  Be  Leach  [1912]  2  Ch.  grantor's   personal   representa- 

422.    It  should  be  noticed,  how-  tives,  so  long  as  his  reaJ  estate 

ever,  that  the  limitation  in  Be  remained  vested  in  them  xmder 

Leach  was  (a)  equitable  (6)  by  s.  lof  the  Land  Transfer  Act, 

devise.      Moreover,    the    point  1897. 

was  not  argued.  (p)  Co.  Litt.  214  b. 

(n)  Co.  Litt.  214  b. 
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non-payment,  and  the  lessor  granted  over  bis  rever- 
sionary estate  to  another,  the  grantee  could  take  no 
benefit  from  the  condition  iq).  But,  by  a  statute  of  the 
year  1540  (r),  known  as  the  Covenants  Act,  the  law  in 
this  respect  was  substantially  altered  ;  and  the  assignee 
of  a  reversion  upon  a  lease  created  by  indenture  for  life 
or  years,  as  well  as  the  assignee  of  the  term  created  by 
such  a  lease,  now  has,  in  respect  of  any  breach  subse- 
quent to  the  assignment  to  him,  the  same  benefit  from  a 
condition  of  re-entry  as  the  grantor  of  the  lease  or  the 
lessee  himself  would  have  had ;  provided  only  that  the 
condition '  touches  and  concerns  the  land,'  i.e.,  tends  to  in- 
crease the  value  of  the  reversion  or  the  term  (s),  or  is  other- 
wise of  direct  concern  to  the  owners  thereof  (()•  More- 
over, by  the  Law  of  Property  Amendment  Act,  1859  («), 
where  the  reversion  on  a  lease  is  severed  (i.e.,  split  up 
between  two  or  more  individual  purchasers,  grantees  of 
the  reversion),  and  the  rent  is  legally  apportioned,  each 
grantee  of  the  reversion  is,  quoad  such  portion  of  the 
demised  lands  as  is  included  in  his  purchase,  entitled  to 
the  full  benefit  of  the  condition  or  right  of  re-entry 
created  by  the  original  lease,  for  non-payment  of  the 
rent  apportioned  to  the  lands  included  in  his  purchase. 
And  the  Conveyancing  Act,  1881,  has,  in  respect  of  leases 
created,  after  the  31st  of  December,  1881,  extended  this 
right  to  the  enforcement  of  all  covenants  and  conditions 
reserved  for  the  benefit  of  the  reversion  («)•  It  should 
be  noted  that,  by  the  Wills  Act,  1837  (x),  '  all  rights  of 
entry  for  condition'  broken '  are  expressly  made  devisable, 
and  that,  by  the  Eeal  Property  Act,  1845  (y),  a  right  of 
entry,  '  whether  immediate  or  future,  into  or  upon  any 
tenements  or  hereditaments  in  England,'  may  be  disposed 

(2)  Co.  Litt.  215  a.  Steiger  [1899]  2  Q.  B.  79. 

(r)  32  Hen.  8,  c.  34.  (tt)  22  &  23  Vict.  c.  35,  s.  3. 

(s)  Bichetts  v.  Enfield  Church-         (w)  Ss.  10-12. 
wardens  [1909]  1  Ch.  544.  [x)  S.  3. 

(i)  Horsey    Estate,    Ltd.    v.  {y)  S.  6. 

o  2 
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of  by  deed.  But  the  effect  of  these  provisions  is-  some- 
what doubtful ;  and  it  has,  in  fact,  been  actually  held  (e), 
that  an  attempt  to  assign  over  a  right  of  entry  for  a 
breach  of  condition  already  committed,  is  void,  as  savour- 
«ing  of  the  offence  of '  maintenance.'  As  regards  con- 
ditions in  leases,  passing  with  the  reversion  for  the 
benefit  of  the  reversioner,  and  assigned,  with  the  term, 
simce  1911,  there  is  now  an  exception  by  recent 
statute  (a) ;  but  it  is  conceived  that  the  common  law 
rule  still  applies  to  any  attempted  assignment  of  the 
benefit  of  a  past  breach  in  respect  of  an  estate  of 
inheritance. 

[These  express  conditions  are  void,  if  they  be  impossible 
at  the  time  of  their  creation,  or  afterwards  by  the  act  of 
God  or  the  act  or  default  of  the  grantor,  become  impos- 
sible ;  and  also  if  they  be  contrary  to  law  or  repugnant  to 
the  nature  of  the  estate  granted.  In  any  of  which  cases, 
if  they  be  conditions  subsequent,  the  estate  shall  be  abso- 
lute at  once,  and  the  condition  subsequent  discharged. 
Thus,  if  a  feoffment  be  made  to  a  man  in  fee  simple,  on 
condition  to  be  void,  unless  he  goes  to  Eome  in  an  hour, 
or  marries  with  Jane  S.  by  such  a  day  (within  which 
time  the  feoffor  marries  her  himself),  or  unless  he  kills 
another,  or  in  case  he  alienes  in  fee  ;  in  all  these  cases, 
the  condition  is  void,  and  the  estate  is  at  once  made 
absolute  in  the  feoffee  (b).  But  if  the  condition  be  pre- 
cedent, or  to  be  performed  before  the  estate  vests,  as  a 
grant  to  a  man  that  if  he  kills  another  or  goes  to  Eome 
in  an  hour,  he  shall  have  an  estate  in  fee  ;  here,  the  void 
condition  being  precedent,  the  estate  which  depends 
thereon  is  also  void,  and  the  grantee  shall  take  nothing 

(2)  Hunt  V.  Bishop  (1853)  8  (a)  Conveyancing  Act,  1911, 

Ezcli.  676 ;  Hunt  v.  Bemnant  s.  2. 

(1854)  9  Exoh.  635.    (And  see  (6)  Litt.   s.   360 ;    Co.  Litt. 

the  remarks  of  Jessel,  M.S.,  in  206  a ;  Bosher  v.  Moaher  (1884) 

Jenkins  y.  Jones  (1882)  9  Q.  B.  D.,  26  Ch.  D.  801. 
p.  131.) 
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[by  the  grant.  For  he  hath  no  estate  until  the  condition 
be  performed  (c).] 

The  operation  of  a  condition  reserved  in  any  lease 
may  be  suspended,  either  by  an  express  licence  from  the 
person  entitled  to  the  benefit  of  it,  or  by  a  mere  waiver, 
that  is,  by  a  deliberate  omission  to  take  advantage  of  a 
breach  which  has  already  occurred  (rf).  Formerly  the 
rule  of  law  was,  that  a  licence  to  commit  a  single  breach, 
or  the  waiver  of  a  right  to  enter  upon  such  a  breach, 
destroyed  the  whole  condition.  But  now,  by  the  opera- 
tion of  the  Law  of  Property  Amendment  Act,  1859(e), 
the  effect  of  a  licence  is  confined  to  the  particular  breach 
to  which  it  is  directed ;  and  a  similar  effect  is  given 
to  a  waiver  by  the  Law  of  Property  Amendment  Act, 
I860  (/). 

But  very  serious  restrictions  upon  the  power  of  enforc- 
ing a  forfeiture  for  condition  broken  have  been  imposed 
by  recent  legislation.  Courts  of  equity  had  long  exercised 
a  vague  jurisdiction  to  relieve  against  forfeiture  where 
the  breach  of  the  condition  involved  was  trivial,  and  had 
inflicted  no  real  or  irreparable  harm  upon  the  person 
entitled  to  take  advantage  of  it ;  especially  when  the 
breach  consisted  of  failure  to  pay  money  punctually. 
Thus,  where  a  lessee  had  failed  to  pay  his  rent  on  the 
correct  day,  or  to  keep  on  foot  a  policy  of  insurance,  and 
thereby  incurred  a  forfeiture,  the  Court  of  Chancery 
would,  on  tender  of  the  rent,  with  interest  and  costs,  or 
payment  of  the  insurance  premium  before  a  fire  had 
occurred,  grant  an  injunction  to  restrain  a  landlord  suing 
in  ejectment,  or  even  reinstate  the  lessee  where  the 
landlord  had  obtained  possession.  To  such  a  length,  in 
fact,  did  courts  of  equity  go,  that,  by  the  Landlord  and 
Tenant  Act,  1730  (gi),  their  power  to  give  relief  against 

(c)  Co.  Litt.  206  b;  Shrews-  (e)  Ss.  1,  2. 

bury  V.   Scott  (1859)  6   C.  B.  (/)  S.  6. 

(N.  S.)  179.  (?)  4  Geo.  2,  c.  28,  s.  2. 

(t?)  Co.  Litt.  211  b. 
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non-payment  of  rent  was  restricted  to  a  period  of  six 
months  after  the  landlord  had  recovered  possession  of 
the  premises ;  and  this  restriction  was  maintained  when 
the  power  was  extended  to  the  common  law  courts  by  the 
Common  Law  Procedure  Act,  1860  (Ji).  The  Convey- 
ancing Act.  of  1881,  and  its  amendments,  have,  how- 
ever, gone  much  further,  and  provided  (i)  that  no  right 
of  forfeiture  (with  certain  exceptions)  for  breach  of  any 
covenant  or  condition  in  a  lease  shall  be  enforceable, 
until  the  lessor  has  given  notice  to  the  lessee,  specifying 
the  breach  complained  of,  and  requiring  him  to  remedy 
the  breach,  if  remediable,  and,  in  any  case,  to  make 
compensation  therefor,  and  the  lessee  has  failed,  within 
a  reasonable  time,  to  comply  with  the  notice.  Moreover, 
even  after  such  failure,  and  after  the  lessor  has  com- 
menced his  action,  the  Court  may  still,  on  the  application 
of  a  lessee  or  under-lessee  in  any  case,  grant  relief  on 
such  terms  as  it  may  think  fit,  and  may  even,  on  the 
application  of  an  under-lessee,  vest  in  him  the  term 
granted  by  the  head  lease  for  any  period  not  longer  than 
his  own  term  (A).  But  the  statutory  powers  conferred 
by  the  Conveyancing  Act,  1881,  do  not,  where  the 
original  lessee  or  his  assignee  applies  for  relief,  extend 
to  rehef  against  forfeiture  for  non-payment  of  rent  (which 
is  still  governed  by  the  earlier  statutes  above  referred 
to)  (Z),  nor  to  a  breach  of  a  covenant  or  condition  against 
disposing  of  the  land  leased,  nor  (in  the  case  of  a  mining 
lease)  of  a  covenant  or  condition  for  allowing  the  lessor 
to  inspect  the  accounts  and  machinery,  or  the  mine 
itself  (m). 

Qi)  23  &  24  Vict.  0. 126,  s.  1.  on  this  point  were  repealed,  but 

(i)  Conveyancing  Act,  1881,  substantially  re-enacted,  by  the 

s.  14.  Common  Law  Procedure  Act, 

Qe)  Conveyancing  Act,  1892,  1852  (15  &  16  Vict.  c.  76),  s.  210. 

s.  4.  (m)  Conveyancing  Act,  1881, 

(0  The    provisions    of    the  s.  14  (6).    But  these  restrictions 

Landlord  and  Tenant  Act,  1730,  do  not  apply  when  the  applicant 
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In  the  ease  of  a  breach  of  a  provision  for  forfeiture 
on  the  bankruptcy  of  the  lessee,  or  the  taking  of  his 
interest  in  execution,  the  trustee  in  bankruptcy  or  the 
execution  creditor  has  a  year  in  which  to  dispose  of 
the  lease ;  unless  the  subject  of  the  lease  is  agricultural 
or  pastoral  land,  or  mines,  or  a  public  house  or  beershop, 
or  a  house  let  as  a  wholly  or  partly  furnished  dwelling- 
house,  or  any  property  with  respect  to  which  the  personal 
qualifications  of  the  tenant  are  of  importance  to  the 
value  or  character  of  the  property,  or  the  amenities  of 
the  lessor  or  any  of  his  other  tenants  (ra).  But  if,  where 
the  year  of  grace  is  given,  the  trustee  or  execution 
creditor  does  not  succeed  in  disposing  of  the  lease  within 
that  time,  then  there  is  no  power  to  give  relief. 

In  cases  unprovided  for  by  the  Landlord  and  Tenant 
Act  and  the  Conveyancing  Acts,  the  High  Court  probably 
has  still  some  vague  power  of  relief  inherited  from  the 
old  Court  of  Chancery,  and  exercisable  on  the  grounds  of 
fraud,  mistake,  or  excessive  hardship.  But  the  reluct- 
ance of  the  Court  to  act  upon  this  power  may  be  judged 
of  from  a  recent  case  (o),  in  which  it  refused  to  relieve 
against  the  forfeiture  of  a  valuable  lease  occasioned  by 
the  breach  of  a  condition  against  assignment,  although 
the  breach  was  purely  formal,  and  had  arisen  simply 
through  the  omission  of  a  solicitor's  clerk  to  read  the 
terms  of  the  lease.  It  should  be  noted  also  that,  although 
forfeiture  cannot  be  enforced  for  breach  of  a  mere 
covenant,  yet  the  almost  invariable  practice  of  inserting 
the  so-called  '  proviso  for  re-entry '  in  leases,  and 
making  it  applicable  to  breach  of  any  covenant  by  the 
lessee,  in  effect  turns  all  these  covenants  into  conditions, 
the  breach  of  which  will,  subject  to  the  possibility  of 
relief,  occasion  a  forfeiture. 

for  relief  is  an  underlessee  ;  the  (n)  Conveyancing  Act,  1892, 

discretion  of  the  Court  in  such  s.  2  (2)  (3). 

cases  being  unlimited  {Imray  v.  (o)  Barrow  v.  Isaacs  &  Son 

OaMiette  [1897]  2  Q.  B.  218).  [1891]  1  Q.  B.  417. 
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Finally,  it  may  be  well  to  remark  that,  in  spite  of 
doubts  by  eminent  authorities,  the  Kule  against  Per- 
petuities (of  which  more  hereafter)  (p)  is  now  held  to 
apply  to  ordinary  common  law  conditions  (g) ;  and  thus 
a  still  further  obstacle  is  placed  in  the  way  of  the 
enforcement  of  forfeitures  of  estates. 

ip)  See  post,  ch.  xx.,  pp.  439-  [1899]  2  Ch.  540  ;  Be  Da  Costa 
441.  [1912]  1  Ch.  337. 

(g)  Hollis'     Hospital      Case 
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CHAPTER  VII. 

OF    MORTGAGES    OF  LAND, 


The  important  subject  of  mortgages  follows  naturally 
after  a  discussion  of  estates  upon  condition ;  for,  until 
comparatively  recent  years,  a  mortgage  was  usually 
effected  by  way  of  conveyance  upon  condition.  And 
although  the  form  of  a  mortgage  has  now  changed,  yet, 
in  substance,  the  interest  of  the  mortgagee  remains  an 
estate  liable  to  be  defeated  by  the  happening  of  a  con- 
dition subsequent,  viz.,  the  payment  of  the  mortgage  debt. 

A  mortgage  may  be  defined  as  a  conveyance  to  secure 
the  payment  or  render  of  money  or  money's  worth. 
The  property  conveyed  may  be  either  real  or  personal, 
legal  or  equitable ;  and  the  money  to  be  secured  may 
have  been  either  borrowed  by  the  conveying  party 
(known  as  the  '  mortgagor ')  from  the  person  to  whom 
(or  for  whose  benefit)  the  conveyance  is  made,  technically 
known  as  the  '  mortgagee,'  or  it  may  be  due  to  the 
mortgagee,  actually  or  contingently,  on  some  other 
ground.  But,  inasmuch  as  we  are  here  dealing  with 
estates  in  land,  and,  at  present,  only  with  legal  estates, 
it  will  be  assumed  in  this  chapter  that  reference  is  made 
to  a  legal  mortgage  of  land,  and  that  such  mortgage  is 
made  to  secure  the  repayment  of  a  loan,  which  is  by  far 
the  most  common  case.  Most  of  the  rules,  however, 
applicable  to  such  mortgages  apply  to  all  others. 

One  of  the  very  first  points  which  it  is  important  for 
the  student  to  remember  in  dealing  with  mortgages 
is :  that  a  transaction  which,  in  the  opinion  of  the  Court, 
was  really  intended  as  a  conveyance  to  secure  the  pay- 
ment of  money,  is  a  mortgage,  whatever  the  parties  may 


202    BK.  II.  OF    RIGHTS    OF    PROPERTY. — PT.  I.  THINGS    EKAL. 

choose  to  call  it.  Thus,  if  A.,  being  indebted  to  B.  in 
£1,000,  conveys  land  to  B.  on  the  terms  that  he  (A.) 
shall  be  entitled  to  repurchase  it  on  payment  of  iE  1,000 
before  a  given  day,  that  transaction  will  be  deemed  by 
the  Court  to  be  a  mortgage,  and  will  be  treated  as  such, 
though  it  is  worded  as  a  sale  with  an  option  of  repur- 
chase. And  so  it  would  have  been  if,  instead  of  convey- 
ing the  land  to  B.,  A.  had  granted  B.  a  lease  of  it  at  a 
nominal  rent,  reserving  a  right  to  put  an  end  to  the 
lease  on  payment  of  £1,000  by  a  given  day. 

A  mortgage  is,  at  the  present  day,  as  we  have  said,  no 
longer  in  form  effected  by  a  conveyance  upon  condition. 
The  estate  mortgaged  is  conveyed  absolutely  to  the 
mortgagee;  but  the  conveyance  contains  a  so-called 
'  proviso  for  redemption,'  to  the  effect  that  the  mortgagee 
will  re-convey  the  property  to  the  mortgagor  on  pay- 
ment of  the  money  intended  to  be  secured,  together 
with  interest  thereon,  upon  a  given  day,  often  spoken  of 
as  '  the  day  of  redemption.'  The  advantage  of  this  over 
the  old  form  is  that,  if  by  any  chance  a  legal  mortgagee 
should  convey  his  estate  to  an  innocent  purchaser  for 
value  without  notice  of  the  right  of  redemption,  even 
before  the  day  of  redemption  arrives,  the  purchaser  will 
acquire  a  valid  title ;  whereas  a  true  common  law  condi- 
tion would. override  intervening  estates. 

But  the  real  nature  of  the  rights  and  liabilities  flowing 
at  the  present  day  from  a  mortgage  can  only  be  appre- 
ciated by  a  reference  to  the  different  views  taken  of  the 
transaction  in  former  times  by  the  Courts  of  Law  and 
Equity  respectively. 

In  the  view  of  the  Courts  of  Law,  the  effect  of  the 
transaction  was  to  make  the  mortgagee  absolute  owner 
of  the  estate,  subject  only  to  defeasance  or  reconveyance 
upon  payment  of  the  money  on  the  precise  day  of  redemp- 
tion— an  occurrence  which  does  not  now  happen  once  in 
a  thousand  mortgages,  though  it  may,  in  former  times, 
have  been  more  common.  The  mortgagee  could,  therefore. 
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enter  at  any  time  upon  the  land  and  ouBt  the  mort- 
gagor. Though  he  was  bound  by  any  leases  granted 
before  the  mortgage,  he  could  eject  any  tenants  holding 
under  leases  granted  since  that  date.  He  could  deal 
with  the  land  (to  the  extent  of  the  mortgagor's  former 
interest)  as  he  pleased.  He  could  sell,  mortgage,  or 
lease  it,  cut  timber,  pull  down  buildings,  or  otherwise 
treat  the  land  as  his  own.  In  the  view  of  these  courts, 
the  mortgagor,  once  the  day  for  redemption  had  passed, 
lost  all  interest  in  the  property. 

Very  different  was  the  view  taken  by  the  courts  of 
equity,  and  especially  by  the  Court  of  Chancery.  In 
their  view,  the  property  was  held  by  the  mortgagee 
simply  as  security  for  the  payment  of  his  loan  or  debt. 
So  long  as  this  remained  unpaid,  they  did  not  prevent 
the  mortgagee  attempting  to  realise  his  security,  by 
entering  into  possession  of  the  property,  managing  it  in 
a  husbandlike  manner,  or  even  disposing  of  it  by  sale  or 
lease.  But,  so  soon  as  the  mortgagee  had  recouped  him- 
self out  of  the  rents  or  purchase-money,  or  so  soon  as 
the  mortgagor  had  paid  his  debt,  whether  the  day  of 
redemption  had  passed  or  not,  these  courts  held  that  the 
claim  of  the  mortgagor  revived,  and  that  he  was  entitled 
to  a  re-conveyance  of  the  land,  free  from  all  dealings 
since  the  date  of  the  mortgage.  And,  even  before  pay- 
ment, the  courts  of  equity  regarded  the  mortgagor  as 
having  an  equity  of  redemption  in  the  land,  which  they 
treated  to  all  intents  and  purposes  as  an  estate  capable 
of  being  sold,  mortgaged,  devised,  and  descending  to 
heirs,  or  (in  the  case  of  a  leasehold  mortgage)  being  dis- 
tributable among  the  mortgagor's  next-of-kin  (a).  So 
strictly  did  they  hold  this  view  that,  until  the  passing  of 
the  Real  Estate  Charges  Act,  1854  (b),  the  person  to 

(a)  Caahome  v.  Scarfe  (1737)  Vict.  c.  113).    It  was  amended 

1  Atk.  603.  in  1867  &  1877  by  the  30  &  31 

(6)  Commonly      known      as  Vict.  c.  69  and  the  40  &  41  Vict. 

'Locke  King's  Act'  (17  &  18  c.  34). 
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■whom  an  equity  of  redemption  was  devised  or  be- 
queathed (c),  or  the  heir  upon  whom  it  descended,  was 
entitled  (in  the  absence  of  express  provision)  to  have  the 
mortgage  discharged  out  of  the  general  personal  estate 
of  the  deceased;  provided  only  that  the  mortgage  had 
been  created  by  the  deceased  himself,  and  was  not  taken 
over  by  him  from  a  previous  mortgagor  ('mortgage 
ancestral').  For  the  courts  held  that  the  giving  of  the 
estate  in  mortgage  was  only  a  collateral  security  for  the 
mortgagor's  personal  liability. 

The  result  of  this  attitude  on  the  part  of  the  courts  of 
equity  was,  that  a  mortgagee  was  practically  unable  to 
realise  his  security  without  the  aid  of  the  court.  For  no 
one  would  buy  or  lease  the  land  from  him,  if  he  knew 
that  the  mortgagor  could,  in  reliance  on  the  equitable 
doctrine  of  '  once  a  mortgage,  always  a  mortgage,'  at  any 
time  claim  to  redeem  the  property,  and  enforce  his  claim 
by  an  action  of  redemption.  Not  until  the  mortgagee 
had  brought  his  action  of  foreclosure,  and  the  Court, 
after  investigating  his  accounts,  had  decreed  that,  unless 
the  mortgagor  paid  the  amount  found  to  be  owing, 
within  six  months  after  the  date  of  the  Master's  certifi- 
cate, and  the  mortgagor  had  failed  to  take  advantage  of 
this  last  opportunity,  would  the  mortgagee  really  be  able 
to  act  as  owner.  And,  even  where  the  mortgage  con- 
tained express  powers  of  realisation  or  management  by 
the  mortgagee,  the  court  always  regarded  such  provisions 
with  a  jealous  eye;  especially  where  they  tended,  to 
delay  or  defeat  the  claim  of  the  mortgagor  to  redeem,  or, 
as  was  said,  '  clogged  the  equity  of  redemption '  (d). 

On  the  other  hand,  the  position  of  the  mortgagor 
remained  equally  unsatisfactory.  His  rights,  such  as 
they  were,  could  only  be  exercised  against  the  owner  of 
the  legal  estate,   being  founded  merely  on  equity  or 

(c)  Solomonv. SolomonQ-SSi)      trine  more!  will  be  said  here- 
33  L.  J.  Ch.  473.  after.    See  post,  bk.  v.,  oh.  v. 

(d)  On  this   important  Jdoo-      (vol.  iii.,  pp.  427-428). 
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conscience.  As  respected  third  parties,  he  was  unable  to 
confer  a  legal  title  or  to  enforce  a  legal  remedy  (c).  He 
could  not  even  compel  the  mortgagee  to  produce  the 
title-deeds  to  an  intending  purchaser,  nor  require  him  to 
transfer  his  mortgage  to  an  intending  mortgagee  who 
was  willing  to  take  it  over.  He  could  not  grant  binding 
leases  of  the  property.  For  Equity,  though  it  did  not 
love  the  mortgagee,  would  not  allow  his  security  to  be 
interfered  with ;  except  on  the  one  condition  of  paying 
the  money  due. 

Obviously  this  was  a  case  for  the  interference  of  a 
legislature  which  could  bind  courts  of  law  and  courts  of 
equity  alike.  And  so,  during  the  latter  half  of  the  nine- 
teenth century,  and  in  the  early  years  of  the  present, 
various  statutes,  some  of  them  now  repealed,  have  con- 
ferred upon  mortgagees  and  mortgagors  certain  statutory 
powers  of  dealing  with  mortgaged  property — i.e.  certain 
powers  which  can  be  exercised  without  express  authori- 
sation by  the  mortgage  itself,  and,  in  some  cases,  even 
where  the  mortgage  expressly  negatives  them.  These 
important  powers  may  be  shortly  summarised  thus. 

Statutory  Powers  of  a  Mobtgagbb. 

1.  A  power  to  grant  leases  of  any  part  of  the  mortgaged 
property,  to  take  efiect  not  later  than  twelve  months 
after  their  dates,  with  proper  stipulations  and  covenants 
for  the  protection  of  the  lessor.  The  terms  for  which 
thff  leases  are  granted  must  not  exceed  twenty-one  years 
for  agricultural  or  occupation  leases,  nor  nmety-nine  years 
for  building  leases ;  unless  the  mortgage  itself  authorises 
longer  terms.  This  power  can  only  be  exercised  by  a 
mortgagee  who  is  in  possession  of  the  land,  or  by  one 
who  has  appointed  a  receiver  (who  still  acts)  under  the 

(e)  I.e.,  he  could  not  bring  apparently,  he  could  distrain, 
actions  in  his  own  name  in  {Woolston  v.  Boss  [1900]  1  Ch. 
respect  of  the  property.    But,      788.) 
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provisions  of  the  Conveyancing  Act,  1881,  to  be  hereafter 
described  (/) ;  and  it  is  subject  to  any  restriction  imposed 
by  the  mortgage  itself.  A  mortgagee's  leases  bind,  not 
only  the  mortgagor,  but  prior  incumbrancers  (g).  A 
mortgagee  similarly  circumstanced  has  now  also  extensive 
powers  of  accepting  surrenders  of  leases  of  the  mortgaged 
land,  whether  made  by  himself  or  the  mortgagor,  with  a 
view  to  renewal  (h). 

2.  A  power  to  sell  any  part  of  the  mortgaged  property, 
by  public  auction  or  private  contract,  under  such  con- 
ditions as  he  may  think  fit,  and  to  buy  in,  rescind,  and 
resell.  But  this  power  is  not  to  be  exercised  until  the 
mortgage  money  has  become  due,  and  interest  is  two 
months  in  arrear,  or  there  has  been  a  breach  of  some 
other  provision  contained  in  the  mortgage  or  the  Con- 
veyancing Act,  1881,  or  the  mortgagor  has  failed  to 
redeem  after  three  months'  notice  to  that  effect.  The 
purchaser  is  not,  however,  concerned  to  see  whether 
these  conditions  exist  (i).  Where  the  mortgage  deed  was 
executed  after  1911,  the  mortgagee  has  further  extensive 
powers,  on  a  sale  under  this  power,  of  imposing  building 
or  other  restrictions  on  the  land  sold  or  any  part  remain- 
ing unsold  (presumably  for  the  benefit  of  the  unsold 
portion),  and  to  sell  minerals  apart  from  the  surface  and 
vice  versa  (k). 

3.  A  power,  exercisable  under  similar  conditions,  to 
appoint  by  writing  a  receiver  of  the  income  of  any  part 
of  the  mortgaged  property,  who  shall  be  considered  as  the 
agent  of  the  mortgagor  (thus  relieving  the  mortgagee 
from  responsibility  for  his  acts),  but  who  shall  be  entitled 
to  collect  all  the  income  on  behalf  of  the  mortgagee,  and 

(/)  Conveyancing  Act,  1911,  (i)  Conveyancing  Act,  1881, 

s.  3  (ii).  ss.  19-22 ;    Conveyancing  Act, 

(gr)  Conveyancing  Act,  1881,  1911,  s.  5  (i). 

s-  18-  Qe)  Conveyancing  Act,  1911, 

(ifi)  Conveyancing  Act,  1911,  s.  4. 
g.  3. 
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(subject  to  prior  claims)  to  pay  out  of  such  income  the 
interest  owing  to  the  mortgagee©.  A  mortgagee' is, 
probably,  not  deemed  to  be  in  possession  merely  because 
he  has  appointed  a  receiver  under  this  power  (m). 

4.  A  power,  exercisable  only  when  in  possession,  to 
cat  and  sell  trees  ripe  for  cutting  (not  being  left  for 
shelter  or  ornament),  or  to  enter  into  a  contract  for 
cutting  and  sale  thereof  for  any  period  not  exceeding  a 
year  (w). 

5.  A  power  at  any  time  after  the  date  of  the  mortgage 
deed,  to  insure  any  buildings  or  other  insurable  items, 
not  actually  insured,  to  the  extent  of  two-thirds  of  what 
it  would  cost  to  replace  them,  to  add  the  premiums  and 
interest  to  the  security,  and  to  apply  the  insurance 
money  received,  either  in  making  good  the  loss  incurred 
or  towards  discharge  of  the  mortgage  debt  (o). 

It  should  be  noticed  however,  that  all  these  statutory 
powers  of  the  mortgagee  are  made  subject  to  any  over- 
riding provisions  of  the  mortgage  itself,  and  that  they 
can  only  be  exercised  in  the  case  of  a  mortgage  effected 
by  deed  since  81st  Dec,  1881  {p).    We  now  come  to  the 

Statutory  Powers  of  a  Mortgagor. 

1.  A  power,  when  entitled  to  the  possession  of  land,  or 
the  receipts  of  the  rents  and  profits,  and  the  mortgagee 
has  given  no  notice  of  his  intention  to  take  possession  or 
receive  the  rents  and  profits,  to  sue  in  his  own  name,  and 
without  joining  the  mortgagee,  for  such  possession,  or 
for  recovery  of  rents  and  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  to  the 

(I)  Conveyancing  Act,  1881,  (o)  Conveyancing  Act,  1881, 

ss.  19  (i)  (iii),  24.  s.  19  (i)  (ii). 

(m)  Hood  and  ChaUis,  Con-  (p)  It  seems  a  Uttle  doubtful 

veyancing,  &e.,  Acts  (6tli  edn.),  whether  a  mortgagee  who  has 

p.  96.  no  deed  can  exercise  the  statu- 

(n)  Conveyancing  Act,  1881,  tory  power  of  leasing  (see  s.  18 

s.  19  (i)  (iv).  (2)  (13)  (14)). 


208    BK.  II,  OF    RIGHTS    OP   PKOPEBTY. PT.  I.    THINGS    HEAL. 

land  iq).  But  it  should  be  observed  that  this  power  does 
not  entitle  a  mortgagor  in  possession,  who  has  granted  a 
lease  before  the  date  of  the  mortgage,  to  re-enter  for 
breach  of  the  conditions  of  the  lease  (r) ;  though  he  may 
enforce  a  lease  granted  by  him  after  the  mortgage  («). 

2.  A  power,  when  in  possession  of  the  land,  to  grant 
leases,  and  accept  surrenders,  on  the  same  terms  and 
subject  to  the  same  restrictions  as  a  mortgagee.  The 
leases  will  be  binding  on  every  incumbrancer  (t). 

3.  A  power,  so  long  as  his  right  to  redeem  remains, 
to  compel  any  mortgagee  who  has  not  been  in  possession 
to  transfer  the  mortgage  debt  and  property  to  any 
nominee  of  the  mortgagor,  on  the  same  terms  as  those 
on  which  he  could  compel  a  re-conveyance  (m). 

4.  A  power,  on  payment  of  the  mortgagee's  expenses, 
and  so  long  as  the  right  to  redeem  exists,  to  inspect  and 
take  copies  or  abstracts  of  or  extracts  from  the  title-deeds 
in  the  custody  or  power  of  the  mortgagee  (x). 

5.  A  power  to  redeem  one  mortgage  in  the  hands  of 
the  mortgagee  without  redeeming  others,  or,  in  other 
words,  to  avoid  the  equitable  doctrine  of  consolidation  of 
mortgages  (y). 

These  powers,  except  the  last,  which  is  expressly  made 
subject  to  the  expression  of  a  contrary  intention  in  the 
mortgage,  and  except  the  power  of  leasing,  cannot  be 
excluded  by  any  agreement  between  the  parties;  but, 

(q)  Judicature     Act,     1873,  (<)  Conveyancing  Act,  1881, 

s.  25  (5).  s.  18 ;  Conveyancing  Act,  1911, 

(r)  Matthews  v.  TJsher  [1900]  s.  3. 

2  Q.  B.  535.  (w)  Conveyancing  Act,  1881, 

(s)  Twmer  v.   Walsh    [1909]  s.  15. 

2  K.  B.  496.    (It  was  suggested,  (a)  lUd.  s.  16. 

in  this  case,  -Oiat  Matthews  v.  (i/)  Ibid.  s.  17.    A  little  more 

Usher  might  have  been  decided  about  this  doctrine  will  be  found 

otherwise  ;    if  the  attention  of  later  (see  poet,  bk.  v.,  oh.  v.,  vol. 

the  Court  had  been  called  to  iii.,    pp.    429-430).      But   the 

g.  10  of  the  Conveyancing  Act,  matter  is  too  difScult  for  an 

1881.)  elementary  work. 
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except  the  power  to  compel  a  transfer,  they  only  apply 
to  mortgages  made  after  1881  (2). 

Finally,  we  may  notice  that  the  Conveyancing  Act, 
1881,  contains  two  other  important  provisions  on  the 
subject  of  mortgages.  The  first  empowers  the  Court, 
in  any  action  for  sale  or  foreclosure  or  redemption  of 
mortgaged  property,  to  order  a  sale  on  the  application 
of  either  party ;  but,  if  the  application  is  made  by  the 
mortgagor,  on  terms  as  to  costs  (a).  The  second  enacts 
that,  on  the  death  of  a  mortgagee,  all  estates  of  inheri- 
tance vested  in  him  as  mortgagee  shall  devolve  on  his 
personal  representatives  and  not  on  his  heirs  or  de- 
visees (jb).  This  last  provision,  which  has  been  extended 
by  the  Land  Transfer  Act,  1897  (c),  to  all  freehold 
estates  of  inheritance,  greatly  simplifies  the  redemption 
and  realisation  of  a  mortgage  after  the  death  of  the 
mortgagee.  It  does  not,  however,  apply  to  legal  copy- 
hold estates  (rf). 

(z)  Conveyancing  Act,  1881,         (6)  Ibid.  s.  30. 
ss.  15-19.  (c)  S.  1. 

(a)  Ibid.  B.  25.  (d)  CopyhoW  Act,  1894,  s.  45. 
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CHAPTER  VIII. 

OF   ESTATES   IN   POSSESSION,    EBVEESION,  AND   EEMAINDBE. 


[HiTHBETO  we  have  considered  estates  solely  with 
regard  to  their  duration,  or  the  quantity  of  interest 
which  the  owners  may  have  therein.  We  are  now  to 
consider  them  with  regard  to  the  time  of  their  enjoyment, 
as  being  either  estates  in  possession ,  or  estates  in  ex- 
pectancy. Where  a  man  is  entitled  immediately  to  the 
pernancy  or  taking  of  the  profits,  or  to  the  actual  occupa- 
tion, of  the  land,  his  estate  is  said  to  be  in  possession ; 
and  when  entitled  to  it,  not  immediately,  but  at  some 
future  time,  his  estate  is  said  to  be  in  expectancy.  Of 
such  expectancies,  there  are,  at  the  common  law,  said 
to  be  two  sorts,  the  one  a  reversion,  and  the  other  a 
remainder.^ 

I.  Of  estates  in  possession  not  much  remains  to  be 
said.  But  it  is  material  to  remark,  that  a  man  may  have 
an  estate  in  possession  in  land,  and  may  yet  not  be  in 
actual  possession  of  the  land.  For  it  has  long  been  the 
settled  rule  of  law,  that  a  freehold  interest  which  is 
merely  subject  to  a  term  of  years,  is  an  interest  in 
possession ;  and  the  owner  of  such  freehold  interest,  if 
actually  in  receipt  of  the  profits  of  the  term,  is  properly 
described  as  being  seised  in  his  demesne  as  of  fee  (or  free- 
hold) (a).  The  origin  of  this  rule  was,  undoubtedly,  the 
doctrine  of  the  common  law,  that  the  occupation  of  the 
lessee  for  years  was  not  seisin,  but  a  minor  kind  of 
possession,  the  existence  of  which  was  not  inconsistent 
with  the  seisin  of  the  lessor.    And  although,  by  changes 

(a)  See  Challis,  Beai  Property  (2ud  ed.),  p.  89. 
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in  the  law,  this  distinction  has  become  of  less  import- 
ance, yet  the  old  rule  survives  for  some  purposes,  e.g.,  to 
enable  a  widow  to  claim  dower  out  of  her  husband's 
reversion  on  a  term  of  years,  which  she  cannot  do  out  of 
a  true  reversion  (6). 

[11.  An  estate  in  reversion  is  the  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  possession  after  the 
determination  of  some  smaller  or  '  particular '  estate 
granted  out  by  him.  Sir  Edward  Coke  (c)  describes  a 
reversion  to  be  the  returning  of  land  to  the  grantor  or 
his  heirs  after  the  grant  is  over.  Thus,  when  the  owner 
of  the  fee  simple  creates  an  estate  in  tail,  or  an  estate 
for  life  or  for  years,  the  residue  of  the  fee  simple  which 
is  undisposed  of  is  the  reversion  expectant  upon  the 
particular  estate  in  tail,  for  life,  or  for  years,  so  created  ; 
and  it  continues  vested  in  him  who  was  before  the  owner 
of  the  whole,  without  any  special  reservation  for  the 
purpose  (d).  For,  where  a  smaller  estate  is  merely  taken 
out  of  a  larger,  the  residue  remains,  as  of  course,  in  the 
original  proprietor;  and  such  reversion  is  an  actual 
estate.  But  if  the  '  particular '  estate  is  an  estate  of 
freehold,  the  reversion  is  an  estate  in  expectancy  only ; 
because  the  reversioner,  after  creating  the  particular 
estate,  has  no  seisin  of  the  land  until  the  particular 
estate  is  determined. 

The  tenant  of  a  particular  estate  in  tail,  for  life,  or 
for  years,  holds  of  the  reversioner,  by  fealty  and  by 
such  services  as  are  reserved  between  them;  and  the 
usual  incidents  of  reversions  are  therefore  said  to  be 
fealty  and  rent.  The  fealty  is  an  inseparable  incident 
of  the  reversion ;  but  the  rent,  when  rent  also  is  reserved, 
although  incident  to,  is  not  inseparably  incident  to 
the  reversion.  For  the  rent  may  be  granted  away, 
reserving  the  reversion ;    and,  by  special  words,  the 

(6)  Co.  Litt.  29  b,  32  a.  (d)  Litt.  s.  19. 

(c)  Co.  Litt.  142. 

P  2 
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[reversion  may  be  granted  away,  reserving  the  rent. 
But,  by  a  general  grant  of  the  reversion,  the  rent  will 
pass  with  it  as  incident  thereto  ;  though  by  the  grant  of 
the  rent,  generally,  the  reversion  will  not  pass(e).] 

Where  a  freehold  reversion  (that  is,  a  reversion  in 
fee,  in  tail,  or  for  life)  is  expectant  on  a  particular  estate 
of  freehold,  the  reversioner  is  said  to  be  '  seised  of  the 
reversion  as  of  fee '  (or,  if  his  estate  be  for  life,  '  as  of 
freehold '),  and  not  to  be  '  seised  of  the  land  in  his 
demesne  as  of  fee '  (or,  '  as  of  freehold'),  as  in  the  case 
of  an  estate  in  possession,  or  of  a  reversion  on  a  mere 
term  of  years.  The  reason  for  this  distinction  is,  as 
explained  previously  (/),  that  whilst  the  tenant  of  the 
particular  estate  of  freehold  is  (or,  at  least,  may  be) 
'  seised '  of  the  land,  the  tenant  for  years  has  nothing 
more  than  ordinary  possession,  which  is  not  inconsistent 
with  the  seisin  of  the  reversioner. 

By  the  principles  of  the  common  law,  if  the  owner 
of  a  reversion  attempted  to  turn  it  into  a  remainder 
by  a  limitation  to   himself,   his   attempt  was  merely 
inoperative.    This    rule   was    especially    important    in 
questions  of  inheritance  ;  for  it  often  determined  the 
line  of  succession.    Thus,   if   A.,   seised  in  fee  of  an 
estate  which  had  descended  to  him  from  his  mother, 
made  a  conveyance  to  a  stranger  for  life,  with  remainder 
to  himself,  his  interest  remained,  nevertheless,  a  rever- 
sion, and  descended  on  his  death  intestate  only  to  his 
heirs  of  the  mother's  blood.    And  this  was  also  the  rule ; 
though  the  conveyance  were  made  to  the  use  of  hin^self 
and  his  heirs  (g).    But  now,  by  the  Inheritance  Act, 
1833  (h),  such  a  person  will  be  deemed  to  have  acquired 
his  interest  as  a  '  purchaser ' ;  and  it  will,  accordingly, 
be  capable  of  descending  to  his  heirs  general. 

Finally,  in   connection  with  reversions,  it  may  be 

(e)  Co.  Litt.  151  b,  152  a.  (1694)  3  Levinz,  406. 

(/)  See  amfe,  p.  178.  (A)  S.  3. 

(gr)  Godbold      v.      Freestone 
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mentioned  that,  by  the  provisions  of  the  Finance  (1909- 
1910)  Act,  1910  (a),  when  a  lease,  originally  granted  for 
more  than  twenty-one  years,  expires,  and  the  interest  of 
the  lessor  exceeds  twenty-one  years,  a  '  reversion  duty '  at 
the  rate  of  ten  per  cent,  is  now  payable  on  the  amount  by 
which  the  '  total '  value  of  the  land,  as  defined  by  the 
Act,  then  exceeds  the  total  value  of  the  land  when  the 
lease  was  granted,  as  ascertained  by  the  rent  reserved  in 
and  the  payments  made  for  the  lease  (including  the 
amounts  covenanted  to  be  expended  on  the  land).  But 
where  the  lessor's  interest  itself  is  a  leasehold  interest, 
though  for  more  than  twenty-one  years,  the  estimate  of 
the  benefit  which  accrues  to  him  on  the  expiry  of  the 
lease  will  be  modified  accordingly  (6) ;  and  the  duty  will 
not  be  levied  where  the  reversion  was  purchased  before 
the  commencement  of  the  Act,  and  the  lease  determines 
(without  fresh  agreement  between  the  lessor  and  the 
lessee)  within  forty  years  of  the  purchase  (c). 

Eeversion  duty  is  not  payable  where  '  increment  value 
duty'  (fL)  has  been  paid  on  the  same  value,  or  when  the  land 
is  agricultural ;  and  a  mortgagee  of  a  reversion,  who  has 
foreclosed  before  the  lease  determines,  is  only  liable  to  pay 
reversion  duty  on  the  amount  by  which  the  total  value  of 
the  land  then  exceeds  the  amount  due  on  his  mortgage(e). 

[III.  An  estate  in  remainder  may  be  defined  to  be,  an 
estate  limited  to  take  effect  and  be  enjoyed  immediately 
upon  the  natural  expiry  of  another  estate  limited  by  the 
same  conveyance  (/).  Thus,  if  a  man  seised  in  fee 
simple  granteth  lands  to  A.  for  life,  and,  after  the  deter- 
mination of  the  said  estate,  to  B.  in  fee,  here  B's  estate 

(a)  Ss.  13-15.  (/)  Sir  Edward  Coke  defines  a 

(6)  Ibid.,  s.  13  (2).  remainder  as  "  a  remnant  of  an 

(c)  Ihid.,  a.  14  (1).  "  estate  in  lands  or  tenements, 

(eil)  As  to  this,  see  post,  oh.      "  expectant  upon   a  particular 

xvii.  (p.  368).  "  estate  created  together  with 
(c)  Finance  Act  (1909-1910)      "  the  same  at  one  time."    (Co. 

Act,  1910,  s.  14  (4),  (5).  Litt.  143  a.) 
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[is  said  to  be  a  remainder.  And  the  same  will  be  the 
case,  however  many  successive  estates  are  created,  pro- 
vided only  that  there  be  no  attempt  to  limit  any  further 
interest  after  a  fee  simple.  Thus,  a  conveyance  to  A. 
for  life,  and  on  his  death  to  B.  for  life,  and,  on  B.'s 
death,  to  C.  in  tail,  and,  on  the  expiry  of  that  estate 
to  D.  in  fee,  will  create  three  successive  remainders. 
But  any  attempt  to  create  an  interest  to  take  effect 
subsequently  to,  or  even  on  failure  of,  D.'s  estate,  will 
be  void  as  a  remainder ;  though  it  may  be  good  as  an 
executory  limitation  (,k).  For  as  a  fee  simple  is  the 
highest  and  largest  estate,  that  a  subject  is  capable  of 
enjoying,  it  is  manifest  that,  when  once  he  has  conveyed 
away  such  an  estate,  the  conveying  party  has  nothing 
more  to  convey  away.  But,  as  we  shall  hereafter  see  (Z), 
it  is  possible,  by  virtue  of  the  doctrine  of  '  uses,'  and 
within  certain  limits,  to  provide  for  the  shifting  away 
of  a  fee  simple  on  the  happening  of  a  given  event. 

From  what  has  been  premised,  it  appears  that  a 
reversion  and  a  remainder  are  both  estates  in  expect- 
ancy, but  differ  in  this  respect,  that  the  former  remains 
in  the  grantor,  by  act  or  construction  of  law,  as  part  of 
his  former  estate,  while  a  remainder  is  an  estate  newly 
created  by  the  act  of  the  grantor.  And  here  it  is  very 
material  to  remark,  that  it  was  only  by  way  of  remainder 
that  a  man  could,  by  the  old  common  law,  limit  a 
freehold  estate  in  expectancy,  in  a  corporeal  heredita- 
ment. For,  by  that  law,  a  freehold  in  hereditaments 
corporeal  could  not  be  created  to  commence  infuHro  (m), 
that  is,  without  the  interposition  of  a  particular  estate 
on  which  it  should,  depend  and  be  expectant.  Thus,  if 
A.,  seised  in  fee  of  lands,  convey  them  to  B.  to  hold  to 
him  and  his  heirs,  after  the  end  of  the  three  years  next 
ensuing,  that  conveyance  is,  by  the  common  law,  merely 

(&)  Gardmer\.81ieldon(^6Q9)      435). 
Vaugh.  269.  (m)  Barwich's  Case  (159V)  5 

(I)  Sea  post,  oh.  xx.  (pp.  433-      Eep.  94  b. 
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[void.  And  the  reason  is,  that  no  freehold  could  be 
created  or  transferred  at  common  law,  in  a  corporeal 
hereditament,  without  livery  of  seisin  (w),  a  ceremony 
which  is  in  its  nature  incompatible  with  any  grant  of 
the  freehold  in  future.  For  livery  imports  a  change  of 
possession,  and  consequently  supposes  that  the  immediate 
possession,  and  not  merely  a  future  estate,  is  conveyed 
by  the  feoffor.  And  as  it  was  the  necessity  for  this 
livery  which  constituted  the  reason  of  the  rule,  so  the 
rule  itself  extended  not  to  mere  chattel  interests  (o) ; 
for  these  were  capable  (even  at  common  law)  of  being 
made  to  commence  in  futiiro — e.g. ,  a  lease  for  seven 
years  from  next  Michaelmas  would  be  good.  But  when 
a  particular  and  present  estate  is  created,  a  freehold 
remainder  can  be  readily  limited  thereon  ;  for  the  livery 
of  seisin  is  made  to  the  particular  tenant,  and  (when  so 
made)  enures  also  to  the  remainder-man,  the  particular 
estate  being  said  to  'support'  the  remainder.  Thus  a 
man  may  convey  to  A.  in  tail,  remainder  to  B.  in  fee 
simple ;  and  the  same  livery  which  conveys  the  estate 
tail  to  A.  will  also  pass  the  remainder  expectant  thereon 
to  B.,  the  whole  estate  passing  at  once  from  the  grantor 
to  the  grantees,  and  the  remainder-man  becoming  seised 
of  his  remainder,  at  the  same  time  that  the  particular 
tenant  is  seised  of  his  estate  tail  (p). 

Thus  much  being  premised  in  general  about  remainders, 
we  proceed  now  to  consider  the  precise  rules  laid  down 
by  the  law  for  the  creation  and  operation  of  such  interests. 
And  first  with  regard  to  the  rules  which  affect  all  classes 
of  remainders. 

1.  There  must  necessarily  be  some  particular  estate 
precedent  to  the  estate  in  remainder.  For  '  remainder  '  is 
a  relative  expression,  and  implies  that  some  part  of  the 
thing  is  previously  disposed  of.    But  a  lease  at  will  is 

(n)  Co.  Litt.  217  a.  (j?)  Co.  Litt.  143  a. 

(o)  Barvnck's  Case,  vM  sup. 
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[not  held  to  be  such  a  particular  estate  as  will  support 
a  remainder  {q) ;  for  an  estate  at  will  is  of  a  nature  so 
slender  and  precarious  that  it  is  not  to  be  looked  upon 
as  a  portion  of  the  inheritance  at  all.]  And  although 
the  books  frequently  speak  of  a  freehold  remainder  upon 
a  term  of  years,  this  is  an  incorrect  expression,  because, 
as  we  have  seen,  a  freehold  interest  which  is  subject  to  a 
term  of  years  is  not  really  a  remainder,  but  an  estate  in 
possession.  Thus,  according  to  Littleton  and  Coke,  a 
lease  to  A.  for  jfive  years,  with  remainder  to  B.  for 
life,  is  a  good  limitation ;  but  only  if  livery  of  seisin  is 
delivered  to  A.  for  the  benefit  of  B.,  whereby  B.  obtains, 
not  a  remainder,  but  a  present  estate,  as  Littleton 
himself  tells  us  (r). 

2.  The  particular  estate  must  necessarily  be  of  afreeJwld 
nature.  For,  as  we  have  seen,  a  remainder  is  an  estate 
in  expectancy,  which  cannot  be  created  to  commence  in 
futuro,  without  the  support  of  an  intervening  estate,  in 
which  the  seisin  of  the  land  is  in  the  meantime  lodged. 
Owing  to  the  conception  taken  by  our  law  of , estates  for 
years  (s),  this  seisin  could  never  be  attached  to  a  lease- 
hold interest ;  and,  therefore,  the  same  livery  of  seisin 
which  created  the  remainder  had  previously,  in  order  to 
be  effective,  to  create  a  particular  estate  of  freehold,  to 
which  the  immediate  seisin  could  be  attached.  It  is 
true  that,  where  the  remainder  was  itself  a  term  of  years, 
there  was  never  any  necessity  for  an  intervening  freehold ; 
but,  in  strictness,  a  so-called  '  leasehold  remainder '  is 
not  a  remainder  at  all,  but  merely  an  inter  esse  termini  (t). 

[3.  A  remainder  must  commence  or  pass  out  of  the 
grantor,   at   the   time   of  the   creation   of  the  particular 

(g)  Lord      Stafford's      Case  erative  if  B.'s  interest  had  not 

(1609)  8  Eep.  75  a.  '  been  vested,  bnt  contingent. 

(r)  Litt.  s.  60.    And  it  would         (s)  See  ante,  pp.  210-211.    ' 
have  been   admitted,   even  by         (t)  Corbet    v.    Stone   (1653) 

Littleton    himself,    that    such  Sir  T.  Baym.,  at  p.  151. 
limitation  would  have  been  inop- 
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[estate  (u).  Therefore,  where  it  is  proposed  to  give  A.  an 
estate  for  life,  with  remainder  to  B.  in  fee,  B.'s  remainder 
in  fee  passes  from  the  grantor,  at  the  same  time  with 
A.'s  life  estate  in  possession.  For  if  the  estate,  ulterior 
to  that  for  life,  continues  in  the  grantor,  it  is  a  reversion, 
and  no  remainder ;  and  B.  can  take  only  by  subsequent 
grant  of  that  reversion. 

4.  A  remainder-  must  be  limited  to  vest  in  the  grantee 
during  the  continuance  of  the  particular  estate,  or  eo 
instanti  that  it  determines  («),]  When  the  grantee  is 
an  ascertained  person,  this  results  naturally  from  the 
operation  of  the  last  preceding  rule ;  and  the  remainder 
is,  in  such  a  case,  said  to  be  vested  from  its  creation. 
For  if  the  future  estate  is  to  take  effect  in  possession 
at  any  period  later  than  the  determination  of  the  first 
— as  if  an  estate  be  granted  to  A.  during  his  life,  and 
upon  his  death  and  one  day  after  to  B.  and  his  heirs — 
this  is  no  remainder.  But  also  the  future  estate  will  be 
no  remainder,  if  it  is  not  to  aivait  the  proper  and  regular 
determination  of  the  first ;  as  where  an  estate  is  limited 
to  A.  for  life,  but  if  B.  pays  him  a  certain  sum  of  money, 
then  immediately  to  B.  and  his  heirs.  Here  the  estate 
of  B.  is  no  remainder,  but  is  an  estate  which  takes  effect 
(if  it  ever  do  take  effect)  in  defeasance  of  th6  prior 
particular  estate  to  A.,  i.e.  it  is  an  executory  limitation, 
and  not  a  remainder  (y).  But,  though  a  remainder  cannot 
be  limited  to  take  effect  in  possession  until  the  particular 
estate  regularly  determines,  yet  eventually  it  may  do 
so  before  that  period.  For  if  the  particular  estate 
determine  by  act  of  law  (as  by  forfeiture)  before  its 
natural  expiration,  the  remainder  limited  upon  it  will 
come  into  immediate  possession,  and  is  not  required  to 
wait  until  the  expiration  of  the  period  originally  assigned. 
This  was  always  the  case  with  '  vested  '  remainders  ;  and, 

(it)  Litt.  s.  721.  (1589)  1  Eep.  135  a. 

(a;)  Boraston's  Case  (1587)  3         (y)  For  the  nature  of  executory 
Rep.  21  a. ;    Chudleigh's   Case      limitations,  see  post,  ch.  xx. 
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as  we  shall  presently  see  (z),  it  is  now  also  the  case  with  that 
other  class  of  remainders  which  we  must  now  investigate. 
For  there  is  a  very  important  class  of  remainders, 
called  contingent,  in  which  the  estate  in  remainder, 
though  it  passes  out  of  the  grantor  at  the  time  of  the 
conveyance,  cannot  vest  at  once  in  the  remainder-man ; 
either  because  it  is  limited  to  an  unascertained  person, 
or  to  a  person  who  is  only  to  take  it  on  the  occurrence 
of  an  event  which  may  never  take  place.  The  first 
kind,  or  those  limited  to  an  uncertain  person,  may  be 
exemplified  by  a  limitation  to  A',  for  life,  remainder  to 
B.'s  eldest  son,  then  unborn,  in  tail ;  or  to  A.  and  B.  for 
their  joint  lives,  remainder  to  the  survivor  in  fee,  for 
here  the  survivor  is  not  as  yet  ascertained".  The  second 
kind,  or  those  limited  on  an  uncertain  event,  may  be 
exemplified  by  a  lease  to  A.  for  life,  and,  in  case  B. 
survives  him,  then  to  B.  in  fee ;  here  the  remainder  to 
B.  is  contingent,  for  A.'s  dying  before  B.  is  an  event  that 
may  never  happen.  On  the  other  hand,  if  there  be  no 
uncertainty  either  in  the  person  or  in  the  event,  the  mere 
uncertainty  whether  the  remainder  will  ever  take  effect 
in  possession,  is  not  suf&cient  to  give  it  the  character  of 
a  contingent  remainder.  Therefore,  in  the  case  of  a 
lease  to  A.  for  life,  remainder  to  B.  for  life,  the  limita- 
tion of  the  remainder  to  B.'is  to  a  person  in  being,  and 
ascertained,  and  the  event  on  which  it  is  limited  is 
certain,  viz.  the  determination  of  A.'s  life  estate ;  therefore 
it  is  vested,  and  not  a  contingent  remainder,  though 
it  may  possibly  never  take  effect  in  possession,  because 
B.  may  die  before  A.  So,  also,  an  estate  limited  to  an 
existing  and  ascertained  person  (B.)  upon  the  determina- 
tion of  an  estate  tail,  is  a  vested  and  not  a  contingent 
remainder ;  for  it  is  considered  in  law,  that  the 
estate  tail,  being  a  particular  estate,  is  sure  to  come  to 
an  end,  and  that  the  failure  of  issue  is  consequently  not 

(z)  Post,  pp.  223-224 
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a  oontiogency,  but  a  certain  event.  The  case  falls, 
therefore,  within  the  definition  of  a  vested  remainder; 
the  estate  limited  to  B.  being  one  that  is  invariably  fixed 
to  remain  to  a  determinate  person  after  the  particular 
estate  is  spent.  And  now  as  to  the  rules  which  specially 
affect  contingent,  as  distinct  from  vested  remainders. 

1.  No  remainder,  as  we  have  already  pointed  out, 
can  be  limited  after  a  fee  simple ;  but  a  contingent  re- 
mainder may  be  limited  in  substitution  for  another 
contingent  remainder  in  fee  simple.  As  if  land  be 
given  to  A.  for  life,  and  if  he  have  a  son,  then  to  that 
son  in  fee ;  and  if  he  have  no  son,  then  to  B.  in  fee  (a). 
This  has  been  sometimes  called  a  contingency  with  a 
double  aspect  (b) ;  though  a  simpler  and,  perhaps,  clearer 
expression  would  be  alternative  remainders.  Such 
remainders  as  these  are  concurrent  and  not  consecutive ; 
both  being  remainders  on  the  particular  estate,  and  not 
remainders  on  each  other  (c). 

2.  With  reference  to  the  nature  of  the  contingency  on 
which  a  remainder  may  be  limited,  it  is  laid  down  by 
many  of  the  older  writers  that  it  must  be  a  common,  and 
not  a  '  remote '  or  *  double '  possibility ;  or,  as  it  is 
sometimes  put,  there  cannot  be  a  possibility  upon  a  possi- 
hility.    The  vagueness  of  this  maxim  has  often  been  a 

(a)  Doe  V.  Scudamore  (1800)  Coke)  in  nubibus.     (Co.  Litt. 

2  Bos.  &  P.  289 ;    White's  and  342  b.)    But  according  to  Mr. 

Sindle's     Contract     (1877)     7  Fearne,    it    continues    in    the 

Ch.  D.  201.  grantor    (rearne,    363).    And 

(6)  Loddington      t.      Kime  certainly,  where  the  contingent 

(1697)  1  Lord  Saym.  203.  remainder  in  fee  is  created  by  a 

(c)  Inasmuch  as  a  contingent  conveyance  operating  under  the 

remainder  in  fee  is  a  disposition  Statute  of  "Uses  (as  to  which 

(subject  to  the  particular  estate)  hereafter),  the  fee  remains  in 

of    the    whole    inheritance,    a  the  grantor  tiQ  the  contingency 

question  has  been  raised  as  to  happens ;     and    where     it     is 

what  becomes  of   the  inherit-  created    by    a    will,    the    fee 

ance  in  the  meantime.    Accord-  descends  ia   the   meantime  to 

ing  to  the  older  authorities,  it  the  heir-at-law. 
is  in  dbeyance,  or  (according  to 
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source  of  perplexity,  both  to  students  and  practitioners- 
It  seems  well,  therefore,  to  point  out  that,  so  far  as  its 
practical  application  is  concerned,  it  is  confined  to  two 
cases.  These  are : — (a.)  Limitation  to  an  unborn  person 
for  life,  followed  by  an  attempted  limitation  to  any  issue  of 
tliat  unborn  person.  If  such  limitations  occur  in  a  deed, 
though  the  first  may  be  valid,  the  second  is  merely 
null  {d).  And  this  rule  applies;  whether  the  hmitations 
are  legal  or  equitable  (c).  If  they  are  found  in  a  will, 
then,  if  the  second  limitation  is  a  limitation  in  tail  (but 
not  otherwise),  the  person  to  whom  the  first  estate  is 
given  will  take  an  estate  tail;  provided  that  such  a 
limitation  would,  if  not  barred,  carry  the  estate  by 
descent  to  the  issue  specified  in  the  second  limitation, 
and  to  no  other  persons  (/).  Thus,  if  land  be  devised  to 
the  eldest  (unborn)  son  of  A.  for  life,  with  remainder  to 
his  eldest  son  in  tail,  the  effect  of  thi&  rule  will  be  to  vest 
in  A.'s  eldest  son,  on  his  birth,  an  estate  tail  male, 
which,  on  attaining  the  age  of  twenty-one,  he  will  be  able 
to  convert  into  a  fee  simple.  This  peculiar  refinement 
(known  as  the  '  cy-pres  doctrine  ')  gives  us  a  hint  as  to 
the  origin  of  the  rule  under  discussion ;  which  can  hardly 
have  been  other  than  the  desire  of  the  Courts  to  prevent 
the  creation  of  an  unbarrable  estate  tail. 

(&.)  The  second  case  in  which  the  so-called  'rule  of 
double  possibilities'  is  applied  is,  where  there  is  an 
attempt  to  limit  a  remainder  to  a,  corporation  not  in  esse, 
or  to  the  heirs,  as  puechasbes,  of  an  unborn  person  (g). 
Of  course,  such  a  limitation,  if  vahd  at  all,  must  operate 
to  confer  a  future  and  contingent  estate ;  for  no  one  not 
in  existence  can  take  a  present  interest,  and  the  corpora- 
tion may  never  come  into  existence  or  the  person  in 

(d)  Whitby  v.  Mitchell  (1890)      Forshrooh  v.  Forshroole  (1867) 
44  Ch.  D.  85.  L.  E.  3  Ch.  App.  93 ;  Be  Morti- 

(e)  Be  Nash  [1910]  1  Ch.  1.        mer  [1905]  2  Ch.  502. 

(/)  Monypenny  v.  Bering  (gr)  Ghohnley's  Case  (1597)  2 
(1852)  2  De  G.  M.  &  G.  145 ;      Kep.  51  b. 
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question  be  born.  But  it  has  long  been  the  rule  of  law 
that,  as  a  remainder,  it  is  entirely  void ;  whilst,  as  an 
attempt  to  create  an  executory  interest,  it  would  neces- 
sarily (in  almost  all  cases)  infringe  the  Eule  against 
Perpetuities,  hereafter  to  be  explained.  It  must  be 
remembered,  however,  in  connection  with  this  rule,  that 
it  only  applies  where  the  heirs  take  as  purchasers ;  and 
not  where,  according  to  the  Rule  in  Shelley's  Case  (here- 
after to  be  explained),  they  are  merely  named  to  indicate 
the  amount  of  the  estate  acquired  by  a  previous  taker. 

[The  last  Rule  specially  affecting  contingent  remainders 
is  a  rule  of  operation  rather  than  of  limitation.  It  may 
be  stated  as  follows : — 

3,  Every  legal  contingent  remainder  must,  by  the  common 
law,  become  vested  either  during  the  continuance  of  the 
particular  estate,  or  eo  instanti  that  it  detei-mines.  When 
the  contingent  person  come?  into  being  or  is  ascertained 
during  the  continuance  of  the  particular  estate,  or  the 
contingent  event  takes  place  during  that  period,  the 
remainder  ceases  to  be  contingent,  and  becomes  a  vested 
remainder.  Thus,  if  A.  be  made  tenant  for  life,  with 
remainder  to  B.'s  eldest  son,  then  unborn,  in  tail,  the 
instant  that  a  son  is  born  to  B.  during  the  continuance 
of  the  particular  estate,  the  remainder  is  no  longer  con- 
tingent, but  vested  (h).  On  the  other  hand,  although  the 
person  comes  not  into  being,  or  is  not  ascertained,  or 
the  event  does  not  happen  during  the  continuance  of  the 
particular  estate,  yet,  if  such  person  or  event  comes 
into  being,  or  is  ascertained,  or  happens,  at  the  instant  at 
which  the  particular  estate  determines,  the  remainder 
then  takes  effect  as  an  estate  in  possession.]  Thus,  if 
land  be  given  to  A.  and  B.  during  their  joint  lives, 
remainder  to  the  survivor  in  fee,  this  remainder,  though 
contingent  during  the  joint  lives  of  A.  and  B.,  immedi- 
ately on  the  death  of  either,  becomes  vested  in  possession 

(h)  Archer's  Case  (1598)1  Eep.  66  b;  CcLitt.  298  (a). 


222  BK.  II.  OF  EIGHTS  OP  PROPBETY. — PT.  I.  THINGS  REAL, 

in  the  survivor  (i).  It  followed  from  this  rule,  that  so 
long  as  a  remainder  was  in  contingency,  it  always 
required  the  continuing  support  of  the  particular  freehold 
estate  (Ic).  So  that,  if  that  estate  hy  any  means  came  to 
an  end  before  the  contingency  happened,  the  remainder 
was  altogether  defeated  (I).  For  before  the  happening  of 
the  contingency,  there  was  no  person  in  whom  the  re- 
mainder could  vest ;  and  (by  the  rule  under  consideration) 
it  could  no  longer  exist  as  a  contingent  remainder, 
because  the  particular  estate  was  determined.  For 
example,  if  A.  were  tenant  for  life,  with  remainder  to 
B.'s  eldest  son,  then  unborn,  in  tail,  and  A.  died  before 
the  contingency  happened,  that  is,  before  B.  had  a  son, 
the  remainder  was  absolutely  gone;  for  the  particular 
estate  was  determined  before  the  remainder  could  vest. 
So  strict  was  this  rule,  that,  in  one  case,  where  A.,  tenant 
for  life  under  a  will,  with  remainder  to  his  own  eldest 
son  in  tail,  died  without  issue  born,  but  leaving  his  wife 
enceinte,  and  after  his  death  a  posthumous  son  was  born, 
it  was  held,  that  this  son  could  not  take  the  land  by 
virtue  of  the  remainder,  the  particular  estate  having 
determined  before  there  was  any  person  actually  in 
existence  in  whom  the  remainder  could  vest(m).  But 
this  decision  was  reversed  in  the  House  of  Lords ;  and 
the  law  on  this  subject  has  now  been  declared  by  a 
statute  of  the  year  1698,  which  enacts  that  posthumous 
children  shall  be  capable  of  taking  in  remainder,  in  the 
same  manner  as  if  they  had  been  born  in  their  father's 
lifetime  (n). 

[A  contingent  remainder  was  also  formerly  defeated, 
not  only  by  the  natural  determination  or  expiration  of 

(i)  Whitby  v.  Von  Luedecke  Salk.  228. 

[1906J  1  Ch.  783.  (n)  10  &  11  WiU.  3,  o.  22. 

(fc)  Archer's  Case,  ubi  swp.  (The  language  of  the  statute  is 

(Z)  Purefoy  v.  Rogers  (1671)  by  no   means  so  wide  as  the 

2  Saund.  386,  387.  construction  usually  put  upon 

(m)  Beeve  v.  Long  (1694)  1  it.) 
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[the  particular  estate  on  which  it  depended,  but  even 
by  the  premature  determination  of  that  estate,  e.g.,  when 
the  estate  was  determined  prematurely  by  the  voluntary 
act  of  the  particular  tenant  himself  (o).  So  that  a  tenant 
for  life,  with  remainder  to  his  unborn  son  in  tail, 
remainder  over  to  a  stranger  in  fee,  might,  before  a  son 
was  born,  by  destroying  his  life  estate  {fi.g.,  by  a  sur- 
render of  his  life  estate  to  the  ultimate  fee  simple 
remainder-man)  have  defeated  the  contingent  remainder 
to  his  son(2J).  It  was,  therefore,  necessary  in  such  a 
case  to  have  trustees  appointed  to  preserve  the  contingent 
remainders,  that  is  to  say,  persons  interposed  between  the 
tenant  for  life  and  the  contingent  remainder-man,  in 
which  persons  there  was  vested  an  estate  for  the  natural 
life  of  the  tenant  for  life.  And  then,  if  the  estate  for 
life  determined  otherwise  than  by  death— for  example,  by 
the  tenant  for  life's  wrongful  alienation  or  surrender — the 
estate  of  the  trustees  took  effect  during  the  residue  of 
the  natural  hf e  of  the  tenant  for  life ;  and  that  estate  in 
the  trustees  was  sufficient  to  support  the  remainder, 
or  successive  remainders,  depending  in  contingency. 
This  method  is  said  to  have  been  invented  by  Sir  Orlando 
Bridgman,  Sir  Geoffrey  Palmer,  and  other  eminent 
counsel,  who  betook  themselves  to  conveyancing  during 
the  time  of  the  civil  wars ;  in  order  thereby  to  secure  in 
family  settlements  a  provision  for  the  future  children  of 
an  intended  marriage,  who  before  were  usually  left  at  the 
mercy  of  the  particular  tenant  for  life.  And  when,  after 
the  Eestoration,  those  gentlemen  came  to  fill  the  first 
offices  of  the  law,  they  supported  this  invention  within 
reasonable  and  proper  bounds,  and  introduced  it  into 
general  use.] 

But  the  liability  of  contingent  remainders  to  destruc- 
tion has  now  been  materially  altered.    For,  by  the  Keal 

(o)  Archer's    Case    (1598)    1         {p)  Purefoy  v.  Sogers  (1671) 
Rep.  66  b.  2~Saund.i386,  387,       .^^  _  _ 
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Property  Act,  1845  {q),  it  has  been  protected  against  the 
premature  determination  of  the  prior  particular  estate ; 
that  statute  enacting,  that  "  a  contingent  remainder 
•'  existing  at  any  time  after  the  31st  day  of  December, 
"1844,  shall  be — and  if  created  before  the  passing  of 
"that  Act,  shall  be  deemed  to  have  been — capable  of 
"taking  effect,  notwithstanding  the  determination  by 
"forfeiture,  surrender,  or  merger,  of  any  preceding  estate 
"  of  freehold,  in  the  same  manner,  in  all  respects,  as  if 
"  such  determination  had  not  happened."  This  provi- 
sion practically  dispensed  with  the  necessity  of  appoint- 
ing trustees  to  preserve  contingent  remainders.  For  the 
tenant  for  life  could  no  longer  defeat  the  contingent 
remainders  of  his  children  during  his  life ;  and,  after  his 
death,  no  such  children  could  be  born,  or  at  least  be- 
gotten. But  a  still  further  security  has  been  given  to 
this  kind  of  interest  by  the  Contingent  Eemaiaders  Act, 
1877,  which  enacts,  that  every  contingent  remainder 
created  by  any  instrument  (including  a  will)  executed 
after  the  2nd  August,  1877,  which  tvould  have  been  valid 
as  an  executory  limitation,  shall  (in  the  event  of  the  prior 
particular  estate  determining  from  any  cause  before  the 
contingent  remainder  vests)  be  capable  of  taking  effect 
in  all  respects  as  if  it  had  originally  been  created  as  an 
executory  limitation.  It  will  be  seen,  therefore,  that 
even  the  natural  expiry  of  the  particular  estate  does  not 
now,  at  least  in  all  cases,  defeat  even  a  legal  contingent 
remainder.  And  the  rule  never  had  any  application  to 
equitable  contingent  remainders,  which  are  supported  by 
the  seisin  of  the  trustees  (r).  Of  the  nature  of  executory 
limitations  we  shall  hereafter  speak  (s). 

Closely  connected  with  the  subject  of  remainders,  and 
with  one  another,  are  two  highly  technical  rules  of 
English  Law,  viz.,  the  Eule  in  Shelley's  Case,  and  the 

(q)  S.  8.  17  Ch.  D.  211. 

(r)  Ahbiss  v.  Bwmey  (1881)         (g)  See  post,  oh.  xx. 
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more  general  doctrine  of  Merger.  The  Rule  in  Shelley's 
Case,  as  propounded  in  Coke's  Reports,  is  in  the  follow- 
ing form : — That  when  the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited  (either  mediately 
or  immediately)  to  his  heirs  in  fee  or  in  tail,  the  word 
'heirs'  is  always,  in  such  cases,  a  word  of  limitation, 
and  not  of  purchase  (t).  That  is  to  say,  the  word  '  heirs ' 
is  to  be  understood  as  expressing  the  quantity  of  estate 
which  the  ancestor  is  to  take,  and  not  as  conferring  any 
distinct  estate  on  the  persons  who  may  become  his  heirs. 
And  here  let  it  be  observed,  that  this  is  the  ordinary 
force  of  the  word  '  heirs.'  For  if  land  is  given  to  A.  and 
his  heirs,  A.  takes  a  fee  simple;  and  the  word  'heirs' 
plainly  operates  as  a  mere  limitation  of  the  quantity  of 
his  estate.  So  also,  where  land  is  given  to  A.  for  his  life, 
and  on  his  decease  to  his  heirs,  or  to  the  heirs  of  his 
body.  In  such  a  case,  and  by  the  effect  of  the  Rule  in 
Shelley's  Case,  the  heirs,  or  heirs  of  the  body,  of  A.  will 
not  take  in  remainder,  nor  will  A.  himself  take  a  mere 
life  estate ;  but  A.  will  take  a  remainder  also,  in  fee  or  in 
tail.  And,  as  that  remainder  will  absorb  (and  merge) 
his  life  interest,  the  result  upon  the  whole  conveyance 
will  be  to  give  A.  an  estate  in  fee  (or  in  tail,  as  the  case 
may  be)  in  possession.  Even  if  another  vested  estate 
(for  example,  a  life  estate  to  B.)  be  interposed  between 
the  life  estate  of  A.  and  the  ulterior  limitation  to  A.'s 
heirs  (or  to  the  heirs  of  A.'s  body),  that  ulterior  limita- 
tion will  take  effect  in  A.  himself,  but  as  a  vested 
remainder  only,  because  of  the  intervening  estate  in  B. 
which  will  prevent  the  merger.  Thus,  if  land  be  limited  to 
A.  for  life,  remainder  to  B  for  life,  remainder  to  the  heirs 
of  A.,  A.  will  have  two  separate  estates,  viz.,  an  estate  for 
life  in  possession,  and  a  vested  remainder  in  fee  simple, 
expectant  on  the  death  of  B.  But  if  the  estate  inter- 
posed be  merely  a  contingent  remainder,  A.  will  take  the 

(t)  Shelley's  Case  (1581)  1  Rep.  104  a. 
S.C. — VOL.  I.  Q 
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entire  fee;  for  while  the  contingency  is  in  suspense, 
there  is  nothing  to  prevent  the  consolidation  of  his  life 
estate  with  his  ulterior  fee  simple  estate.  Yet  A.,  in  such 
a  case,  takes  the  entire  fee  sub  modo  only ;  that  is  to  say, 
it  will  open  and  let  in  the  intermediate  estate,  if  and 
when  the  contingency  happens  (u). 

With  regard  to  the  origin  and  reason  of  the  Eule  in 
Shelley's  Case,  opinion  is  somewhat  divided.  But  the 
reasonable  view  appears  to  be,  that  it  was  introduced  in 
the  interests  of  the  Crown  and  the  feudal  magnates, 
who,  if  it  had  been  possible  to  split  up  every  fee  into 
two  successive  estates,  the  one  in  possession,  held  by  a 
tenant  for  life,  and  the  other  in  remainder,  claimed 
by  the  expectant  heir  as  a  purchaser,  would  have  been 
deprived  of  those  numerous  and  profitable  perquisites 
of  forfeiture,  escheat,  wardship,  marriage,  and  the  like, 
which,  for  the  most  part,  only  accrued  upon  the  descent 
of  an  estate  in  fee.  However  this  may  be,  it  is  very 
material  for  the  student  to  observe — (1)  that  the  rule  is 
now  so  firmly  fixed  in  our  law,  that  not  even  an  expressed 
intention  on  the  part  of  the  settlor  will  prevent  it  apply- 
ing; (2)  that  it  holds  where  both  the  limitations  are 
equitable,  as  well  as  where  they  are  both  legal.  In  other 
words,  the  rule  is  not  a  rule  of  construction,  but  a  rule 
of  law;  and  it  applies  to  equitable,  as  weU  as  to  legal 
interests  (x). 

The  second  of  the  two  rules  which  we  are  now  dis- 
cussing is  the  doctrine  of  Merger;  which  is  of  far  wider 
scope  than  the  Eule  in  Shelley's  Case,,  and  is  equally 
applicable  to  remainders  and  reversions.  For  it  is  a 
general  principle  of  law,  that  where  an  estate  in  land  is 
vested  in  a  person,  and  a  greater  estate  in  the  same  land, 

(u)  Lends  Bowles' s  Case  (161&)  nuity,  by  the  late  Lord  Mao- 

11  Bep.  80.  naghten,  in  the  case    of   Van 

(a)  The  rule  was  discussed,  Grutien  v.  Foxwell  [1897]  A.  G. 

with  great  learning  and  inge-  658. 
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of  the  same  kind  (legal  or  equitable)  is  or  becomes  vested 
in  the  same  person,  in  the  same  right,  without  any  inter- 
mediate estate  (2/),  the  less  estate  is  immediately  annihi- 
lated or  merged,  that  is,  sunk  or  drowned,  in  the  greater. 
[Thug,  if  there  be  a  tenant  for .  years,  and  the  so-called 
reversion  in  fee  simple  descends  to  or  is  purchased  by  him, 
the  term  of  years  is  merged  in  the  inheritance,  and  shall 
never  exist  any  more.  But  in  order  to  this  merger  of 
estates,  the  estates  must  come  to  one  and  the  same 
person,  in  one  and  the  same  right ;  for  if  the  freehold  be 
in  his  own  right,  and  he  has  the  term  in  right  of  another 
{en  autre  droit),  there  is  no  merger.  Thus,  if  tenant  for 
years  dies,  and  makes  him  who  hath  the  so-called  rever- 
sion in  fee  his  executor,  whereby  the  term  of  years  vests 
also  in  him,  the  term  shall  not  merge ;  because  he  hath 
the  fee  in  his  own  right,  and  the  term  of  years  in  the 
right  of  the  testator,  subject  to  his  debts  and  legacies. 
So,  also,  if  he  who  hath  the  remainder  in  fee  marries 
the  tenant  for  life,  there  was  no  merger,  even  before  the 
recent  Married  Women's  Property  Act ;  for  he  had  the 
inheritance  in  his  own  right,  and  the  lease  in  the  right 
of  his  wife  (z).  Moreover,  an  estate  tail  is  an  exception 
to  the  general  law  of  merger.  For  a  man  may  have,  in 
his  own  right,  both  an  estate  tail  and  a  remainder  in  fee 
in  the  same  land.  And  the  estate  tail,  though  a  less 
estate,  shall  not  merge  in  the  fee  (a) :  because  estates  tail 
are  protected  and  preserved  from  merger  by  the  operation 
and  construction,  though  not  by  the  express  words,  of 
the  statute  De  Do^iis.]  Moreover,  it  is  expressly  provided 
by  the  Fines  and  Eecoveries  Act,  1833  (&),  that  when  the 
reversion  in  fee  simple  on  a  base  fee  (c)  becomes  vested 

(y)  Duncomb     v.     Buncomb  H.  &  N.  766. 

(1695)  3  Lev.  437.     [It  is  very  (a)  Wiscot's    Oase    (1599)    2 

doubtful  whether  this  decision  Kep.  61  a. 

is  consistent  with  the  Eule  in  (6)  S.  39. 

Shelley's  Case.— E.  J.]  (c)  See  ante,  pp.  149-150. 

(z)  Jones  V.  Davis  (1860)    5 

Q  2 
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in  the  tenant  of  the  base  fee,  the  latter  interest  shall  not 
merge,  but  enlarge  into  a  fee  simple. 

Merger  is  not  confined  to  cases  where  one  of  the 
coinciding  estates  is  higher  in  quality  or  is  greater  in 
quantity  than  the  other;  for  it  seems  to  be  the  better 
opinion  that  a  term  of  years  will  merge  in  the  immediate 
reversion,  though  that  be  a  chattel  interest  also.  And 
though  the  reversion  is  of  shorter  duration  than  the  term 
on  which  it  is  expectant,  yet  the  latter  will  merge  (rf). 
Also,  a  fee  simple  conditional  will  merge  in  the  possibility 
of  reverter  (e). 

By  a  useful  provision  of  the  Eeal  Property  Act,  1845  (f), 
where  the  immediate  reversion  on  a  lease  for  years  is 
merged  in  the  next  ulterior  estate,  that  ulterior  estate 
becomes  (for  all  the  purposes  of  the  lease)  the  immediate 
reversion  on  the  lease. 

But  the  Judicature  Act,  1873  (g),  has  dealt  a  severe 
blow  at  the  doctrine,  by  providing  that  there  shall  be 
no  merger,  by  operation  of  law  only,  of  any  estate  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  in  equity.  And,  as  it  was  the  rule  of  equity  to 
deny  a  merger  in  all  cases  where  any  beneficial  right  or 
interest  would  be  unjustly  affected  thereby,  or  where  it 
was  the  obvious  intention  of  the  settlor  that  no  merger 
should  take  place,  recent  decisions  have  tended  to  restrict 
the  operation  of  the  principle  (/t). 

(d)  3  Prest.  Cmv.  182;  Hughes  (g)  S.  26  (7). 
v.i?oi!>ottam,  (1693)  Cr.Eliz.  302;  (h)  Snow  v.   Boycott    [1892] 
Stephens  v.   Bridges  (1821)    6  3  Ch.  110 ;   Barry  Railway  Co. 
Madd.  66.  v.  Wimhome  (1897)   76   L.  T. 

(e)  Simpson  v.  Simpson  (1838)  489 ;  Capital  and  Counties  Bank 
4  Bing.  N.  C.  333.  v.  Rhodes    [1903]   1  Ch.  652  ; 

(/)  8  &  9  Viet.  c.  106,  s.  9.  Lea  v.  Thwshy  [1904]  2  Ch.  57. 
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CHAPTER  IX. 

OF    ESTATES   IN    SEVBBALTY,     JOINT  TENANCY,    CO-PAKOBNAKY, 
AND   COMMON. 


[We  come  now  to  treat  of  estates  with  respect  to  the 
number  and  connection  of  their  owners.  For  estates  of 
whatever  quantity  or  length  of  duration,  and  whether 
they  be  in  possession  or  in  expectancy,  may  be  held 
either  in  severalty,  or  in  joint  tenancy,  or  in  co-parcenary, 
or  in  common. 

I.  He  that  holds  an  estate  in  lands  or  tenements  in 
severalty,  or  as  sole  tenant  thereof,  is  he  that  holds  it  to 
himself  only,  without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest  during  his  estate 
therein.  This  is  the  most  usual  way  of  holding  an 
estate;  and  there  is  nothing  peculiar  to  be  remarked 
concerning  it.  We  shall  therefore  proceed  to  consider 
the  other  three  species  of  estates,  in  which  there  is 
always  a  pluraUty  of  tenants. 

II.  An  estate  in  joint  tenancy  is  where  an  estate  is 
granted  or  devised  to  two  or  more  persons  in  the  same 
land,  at  the  same  period,  and  without  any  limitation  by 
words  importing  that  they  are  to  take  in  distinct  shares, 
or,  as  it  is  technically  described,  without  '  words  of 
severance '  (a).  For  example,  if  there  be  a  conveyance 
of  lands  '  to  A.  and  B.',  without  more,  this  makes  them 
joint  tenants  of  the  freehold ;  and  if  '  to  A.  and  B.,  and 
their  heirs,'  this  makes  them  joint  tenants  of  the  fee. 
But  if  the  limitation  should  be  to  A.  and  B.,  or  A.  and 

(a)  Co.  Litt.  180  b. 
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[B.  and  their  heirs, '  equally  to  be  divided  between  them,' 
then  these  words  of  severance  would  prevent  the  creation 
of  a  joint  tenancy.  The  joint  estate  acquired  by  a 
limitation  of  the  former  kind  is  sometimes  described  as 
an  estate  in  jointure  (b) ;  which  latter  word,  as  well  as 
the  former,  signifies  an  union  or  conjunction  of  interests. 
But,  in  common  speech,  the  term  '  jointure '  is  usually 
confined  to  that  estate,  which,,  by  virtue  of  the  Statute 
of  Uses,  was  formally  created  (as  already  explained)  in 
full  satisfaction  and  bar  of  dower,  and  which  often  took 
the  form  of  a  joint  estate  in  husband  and  wife,  with 
right  of  survivorship.  A  joint  tenancy,  be  it  observed, 
can  never  arise  by  operation  of  law,  e.g.,  by  inheritance  or 
escheat. 

The  most  distinguishing  features  of  a  joint  estate  are 
derived  from  its  unity;  and  are  often  described  as  its 
'  four  unities,'  viz.  of  title,  time,  interest,  and  possession, 
of  each  of  which  a  few  words  must  be  said. 

1.  Among  joint  tenants  there  is  a  unity  of  title ;  that 
is,  their  estates  must  be  created  by  one  and  the  same  act, 
as  by  one  and  the  same  grant  or  one  and  the  same 
devise  (c).  Thus,  for  example,  if  X.,  the  owner  of  Black- 
acre,  were  to  convey  an  undivided  moiety  of  it  to  A.,  or 
to  A.  and  his  heirs,  he  (X.)  and  A.  would  thereby  become, 
not  joint  tenants,  but  tenants  in  common ;  and  if  he  were, 
subsequently,  to  convey  his  undivided  moiety  to  B.,  A. 
and  B.  would  become  tenants  in  common,  because  their 
interests  are  clearly  severed  or  separate. 

2.  The  estate  of  joint  tenants  vests  in  them,  in  general, 
at  one  and  the  same  time  (d).  Therefore,  if,  for  example, 
an  estate  be  granted  to  J.  S.  for  life,  with  remainder  to 
A.  and  the  eldest  son  of  B.  (B.  having  no  son  at  the 
time)  and  their  heirs,  A.  does  not  take  in  joint  tenancy 
with  B.'s  eldest  son ;  because  A.  takes  a  vested  remainder 


(6)  Litt.  s.  277.  (d)  Co.  Litt.  188  a. 

(c)  Ibid.  278. 
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[in  a  moiety  immediately  on  the  execution  of  the  convey- 
ance, while  the  remainder  in  the  other  moiety  does  not 
vest  until  a  son  is  horn  to  B.  And,  even  if  a  son  is  born 
to  B.  in  J.  S.'s  lifetime,  still  A.  had,  up  to  that  period, 
no  joint  interest  with  him  ;  and  the  tenancy,  not  having 
been  from  the  first  a  joint  tenancy,  cannot  become  so 
afterwards,  but  is  merely  a  tenancy  in  common.  But, 
in  the  case  of  remainder  to  A.  and  B.  and  their  heirs, 
after  a  previous  life  estate,  A.  and  B.  take  in  joint 
tenancy,  because  they  both  take  at  once  a  vested 
remainder.  If,  however,  the  joint  estate  be  limited  by 
way  of  use,  it  is  sufficient  that  the  uses  are  created  at 
the  same  time,  not  necessary  that  they  should  be  executed 
together.  Thus,  if  land  be  limited  to  the  use  of  A.  and 
any  woman  whom  he  may  marry,  for  term  of  their  Uves, 
and  A.  afterwards  marry,  the  use  will  operate  to  give 
him  and  his  wife  a  joint  estate  during  their  lives  (e). 

3.  Among  joint  tenants  there  is  also  an  unity  of  interest, 
as  regards  the  quantity  of  estate.  That  is  to  say,  one 
joint  tenant  cannot  be  entitled  to  one  period  of  duration 
or  to  one  quantity  of  estate,  and  the  other  to  a  different ; 
one  cannot  be  a  tenant  for  life  and  the  other  for  years ; 
one  cannot  be  tenant  in  fee,  and  the  other  ih  tail  (/). 
But  they  may  be  joint  tenants  as  to  a  portion  of  the  fee, 
with  a  several  interest  in  one  or  more  of  them  as  to  the 
residue.  Thus,  if  land  be  granted  to  A.  and  B.  for  their 
lives,  and  to  the  heirs  of  A.,  here  A.  and  B.  are  joint 
tenants  of  the  freehold  during  their  joint  lives ;  and  A. 
has  a  several  inheritance  in  fee  simple.  Or  if  land  be 
given  to  A.  and  B.,  and  the  heirs  of  the  body  of  A.,  here 
both  have  a  joint  estate  for  life ;  and  A.  has  a  several 
inheritance  in  tail  (g), 

4.  Finally,  there  is  unity  of  possession  among  the 
tenants.    For,   while  they  continue  to  hold  together, 

(e)  Brent's  Case  (1575)  Dyer,         (/)  Co.  Litt.  188  a. 
340.  ,  (?)  Litt.  s.  285. 
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[they  are  not  considered  as  holding  in  distinct  shares, 
but  each  is  equally  entitled  to  the  whole.  Notwith- 
standing this  unity  of  possession,  it  was  a  rule  of 
the  common  law,  that  if  an  estate  in  fee  were  given 
to  a  man  and  his  wife,  they  were  not  properly  joint 
tenants,  but  were  tenants  by  entireties.  For,  the 
husband  and  wife  being  considered  as  one  person  in  law, 
they  could  not  take  the  estate  by  moieties,  but  both  were 
seised  of  the  entirety,  per  tout  et  non  per  my.  The  conse- 
quence of  which  was,  that  neither  the  husband  nor  the 
wife  could  dispose  of  any  part  without  the  assent  of  the 
other,  but  the  whole  remained  to  the  survivor  (li). 

By  a  somewhat  strained  interpretation  of  this  doctrine, 
if  a  joint  estate  in  land  was  conveyed  to  husband  and  wife 
and  a  third  party,  the  husband  and  wife  took  a  moiety, 
and  the  third  party  took  the  other  moiety ;  in  the  same 
manner  as  if  the  grant  had  been  to  two  persons  only  (i). 
And,  though  the  operation  of  the  Married  Women's 
Property  Act,  1882  (k)  has,  indirectly,  rendered  the 
creation  of  an  estate  by  entireties  practically  impossible 
at  the  present  day,  yet  the  peculiar  rule  just  referred  to 
remains  as  an  anomaly  in  our  law.  Wherefore,  a  gift  to 
A.  and  B.  (husband  and  wife)  and  C.  may  confer  upon  C. 
an  undivided  moiety  of  the  estate  (0  ;  while  A.  and  B.will, 
presumably,  be  joint  tenants  of  the  other  moiety  (hi). 

[From  the  unity  of  interest  and  possession  in  each  of 
the  joint  tenants  results  the  incident  of  sumivorship^ 
For  when  two  or  more  persons  are  jointly  seised  of 
any  interest  in  lands,  the  entire  tenancy,  upon  the 
decease  of  any  of  them,  remains  to  the  survivors,  and 
at  length  to  the  last  survivor,  who  shall  be  entitled  to 

(K)  Co.  Litt.  187  b;  Boe  v.  (I)  Jupp-v.  BucTcwell  (lB8S)Sd 

Pcm-att    (1794)  5    T.   E.  652.  Ch.  D.  148.   {Bui  see  Be  March 

(This  was  why  an  estate  of  this  (1883)  24  Ch.  D.  222 ;  Be  Bixon 

character  was  peculiarly  suitable  (1889)  42  Ch.  D.  306.) 

for  a  wife's  jointure.)  (m)  Thomley     v.     Thomley 

(i)  Litt.  s.  291.  [1893]  2  Ch.  229 ;    Bunbar  v. 

(fc)  45  &  46  Vict.  c.  75.  Bwniar  [1909]  2  Ch.  639. 
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[the  whole  estate  («).  For  one  joint  tenant  has  not  a 
distinct  moiety  from  the  other;  but,  while  the  joint 
tenancy  continues,  each  joint  tenant  has  a  concurrent 
interest  in  the  whole.  And  therefore  it  is  that,  on  the 
death  of  his  companion,  the  sole  interest  in  the  whole 
remains  to  the  survivor.  For  the  interest  which  the 
survivor  originally  had,  is  clearly  not  divested  by  the 
death  of  his  companion ;  and  no  other  person  can  now 
claim  to  have  a  joint  estate  with  him,  nor  yet  a  separate 
interest  in  any  part  of  the  tenements.  And  as  no  one 
can  now  be  admitted,  either  jointly  or  severally,  to  any 
share  with  him  therein,  it  follows  that  his  own  interest 
is  entire  and  several,  and  for  the  whole  estate.  The 
same  rule  applies  pro  tanto,  when  one  of  three  or  more 
joint  tenants  dies ;  his  share  passing,  or,  rather,  the 
whole  tenancy  devolving,  upon  the  remaining  joint 
tenants. 

This  right  of  survivorship  is  called  by  our  antient 
authors  the  jus  accrescendi,  because  the  right  upon  the 
death  of  one  joint  tenant  accumulates  and  increases  to 
■the  survivors;  or  as  they  themselves  express  it,  "pars 
ilia  communis  accrescit  superstitibios  de  persona  in  personam, 
usque  ad  ultimam  superstitem."^  And  there  can  be  no 
doubt  that,  despite  its  apparently  arbitrary  character, 
the  rule  of  survivorship  is  extremely  convenient  in  some 
cases.  Thus,  trustees  are  invariably  made  joint  tenants ; 
and  so,  on  the  death  of  one,  the  expense  and  trouble  of 
a  conveyance  by  his  representatives  to  the  surviving 
trustees  are  avoided.  On  the  other  hand,  where  the 
estate  belongs  to  the  joint  tenants  beneficially,  injustice 
may  result  from  the  rule ;  and  courts  of  equity  have,  in 
the  past,  been  anxious  to  mitigate  its  effects.  Thus,  for 
example,  if  partners  in  business  purchased,  out  of  the 
partnership  funds,  a  warehouse  for  the  purposes  of  their 
business,  and  one  happened  to  die  suddenly,  it  would  be 

(n.)  Eitt.  ss.  280,  281. 
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grossly  unfair  that  his  family  should  lose  all  his  share  of 
the  value  of  the  warehouse.  Accordingly,  Equity,  whilst 
not  denying  the  legal  ownership  of  the  surviving  partners, 
compelled  them  to  account  for  so  much  of  the  value  of 
the  property  as  represented  the  deceased  partner's 
share  (o).  And  this  just  and  convenient  principle  has 
now  been  the  subject  of  Parliamentary  enactment  (jj). 
But  it  is  still  the  rule  (q)  that  no  dower  or  curtesy  can 
be  claimed  out  of  a  joint  estate. 

[Joint  tenancy  may  be  destroyed  by  any  act  which 
destroys  any  one  of  the  four  unities  just  described.  But 
the  effect  of  such  destruction  varies  considerably,  accord- 
ing to  the  nature  of  the  act  which  destroys  it. 

1.  By  partition.  Thus,  if  two  joint  tenants  agree  by 
deed  to  part  their  lands  (r),  and  to  hold  them  in  severalty, 
the  effect  thereof  is  to  make  them  no  longer  joint 
tenants,  "but  tenants  in  severalty;  for  they  no  longer 
hold  pro  indiviso.  And  the  right  of  survivorship,  also,  is 
by  such  separation  destroyed. 

By  the  common  law,  all  the  ■  joint  tenants  might  thus 
agree  to  make  partition  of  the  lands ;  but  one  of  them 
could  not  compel  the  others  (s).  For  this  being  an  estate 
originally  created  by  the  act  and  agreement  of  the  parties, 
the  law  would  not  permit  any  one  or  more  of  them  to 
destroy  the  united  possession  without  the  consent  of  the 
others.  But  by  the  Partition  Statutes  of  1539  and 
1540  (t),  joint  tenants  were,  in  case  of  refusal  by  any  of 
them,  made  compellable  by  writ  of  partition  to  divide 
their  lands.]  And  though  this  writ,  together  with  the 
other  ahtient  forms  of  real  action,  was  abolished  by  the 
Eeal  Property  Limitation  Act,  1833,  joint  tenants  are 
still  compellable    by  action  to  make  partition,  or  to 

(o)  Jeffereys  \.  Tinall  (1683)  deed,  see  post,  ch.-  xix.,  pp.  411- 

1  Vern.  215.  412. 

(p)  Partnership    Act,    1890,  (s)  Litt.  s.  290. 

s.  20  (2).  (0  31  Hen.  8,  c.  1 ;  32  Hen. 

(q)  Co.  Litt.  31  lo ;  185  b.  8,  c.  32. 

(r)  As  to  the  form  of  such  a 
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submit  to  a  sale  and  division  of  the  proceeds  (tt)-  By 
partition,  as  above  remarked,  the  co-ownership  is  entirely 
destroyed  ;  and  the  parties  now  hold  each  his  undivided 
share  as  ordinary  separate  owners. 

[2.  By  severance  without  partition.  But,  if  one  joint 
tenant  merely  alienes  and  conveys  his  estate  to  a  third 
person;  here  the  joint  tenancy  is  severed,  and  turned 
into  a  tenancy  in  common,  but  the  parties  do  not  hold  in 
severalty.  For  the  grantee  and  the  remaining  joint 
tenant  hold  by  different  titles  :  one  derived  from  the 
original,  the  other  from  the  subsequent,  grantor  (pc) .  But, 
inasmuch  as  there  is  no  division  of  the  land  itself,  the 
parties  still  hold  pro  indiviso ;  though  now  as  tenants  in 
common,  not  as  joint  tenants.  If,  however,  one  of  two 
joint  tenants  releases  his  share  to  the  other,  the  joint 
tenancy  is  dissolved,  and  turned  to  an  estate  in 
severalty  (y).  For  here  there  is  no  possibility  of 
co-ownership.  But  a  devise  of  one's  share  by  will  is  no 
severance  of  the  jointure.  For  no  testament  takes  effect 
till  after  the  death  of  the  testator ;  and  by  such  death 
the  right  of  the  survivor,  which  accrued  at  the  original 
creation  of  the  estate,  and  has  therefore  a  priority  to  the 
other,  is  already  vested  (z). 

3.  By  an  accession  of  interest.  Thus,  if  there  be  two 
joint  tenants  for  life,  and  the  inheritance  is  purchased 
by  or  descends  upon  either,  it  is  a  severance  of  the  join- 
ture. For  such  event  renders  the  interests  of  the  tenants 
dissimilar  as  regards  the  quantity  of  estate  (a) ;  and  the 
necessary  unity  of  interest  is  thereby  destroyed.  But,  if 
an  estate  be  originally  limited  to  two  for  life,  and  after 

(ti)  Partition  Acts,  1868  and  anoe  (Palmer   v.   Rich   [1897] 

1876.  1     Ch.     134.      See,    however, 

(x)  Litt.  k  292.    The  nature  Napier  v.    Williams  [1911]    1 

of  the  alienation    required   to  Ch.,  at  p.  369). 

effect  a  severance  is  a  matter  of  (y)  Co.  Litt.  273  b. 

some  doubt.    Probably  a  mere  (z)  Litt.  s.  287. 

lease    for  years   by    one  joint  (a)  Childs  v.  Wescot  (1596) 

tenant  does  not  work  a  sever-  Cro.  Eliz.  470. 
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[to  the  heirs  of  one  of  them,  the  freehold  (or  life  estate) 
shall  remain  in  jointure,  without  merging  in  the  inherit- 
ance ;  because,  being  created  by  one  and  the  same  con- 
veyance, they  are  not  separate  esta.tes,  but  branches  of 
one  entire  estate  (&). 

Whenever,  and  by  whatever  means,  the  joint  estate 
ceases  or  is  severed,  the  right  of  survivorship  or  jus 
accrescendi  the  same  instant  ceases  with  it.  But  if  one 
of  three  joint  tenants  alienes  his  share,  the  two  remain- 
ing tenants,  as  between  themselves,  still  hold  their  own 
shares  by  joint  tenancy  and  survivorship  (c).  And  if 
one  of  three  joint  tenants  releases  his  share  to  one  of  his 
companions,  though  the  joint  tenancy  is  destroyed  with 
regard  to  that  share,  yet  the  two  remaining  shares  are 
still  held  in  joint  tenancy  (d). 

In  general,  it  is  advantageous  for  the  joint  tenants  to 
dissolve  the  joint  tenancy ;  since  thereby  the  right  of 
survivorship  is  taken  away,  and  each  may  transmit  his 
own  part  to  his  own  heirs.  Sometimes,  however,  it  is 
disadvantageous.  As,  if  there  be  two  joint  tenants  for 
life,  and  they  make  partition,  this  dissolves  the  joint 
,  tenancy ;  and,  though  before  they  each  of  them  had  a 
joint  estate  at  least  for  his  own  life,  with  a  chance  of 
survivorship  in  severalty,  now  each  has  an  estate  in  a 
moiety  only,  and  for  his  own  life  only.  And,  on  the 
death  of  either,  the  reversioner  shall  enter  on  his 
moiety  (e). 

III.  An  estate  in  co-parcenary  is  where  lands  of  in- 
heritance descend  from  the  ancestor  to  two  or  more 
persons  (/).  And  this  estate  arises  either  by  common 
law  or  by  particular  custom.  It  arises  by  common  law ; 
as  where  a  purchaser  in  fee  simple  or  in  fee  tail  dies,  and 
his  next  heirs   are  two  or  more  females.     And  these 

(6)  Co.  Litt.  182  b.  (e)  Co.  Litt.  191  a. 

(c)  Litt.  s.  294.  (/)  Litt.  g.  241. 

(d)  Ihid.  s.  304. 
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[co-heirs  are  then  called  '  co-parceners,'  or,  for  brevity, 
*  parceners '  only  (g).  Parceners  by  particular  custom 
are  where  lands  descend,  as  in  gavelkind,  to  all  the 
males  in  equal  degree,  as  sons,  brothers,  uncles,  &c.  Qi). 
An  estate  in  co-parcenary  resembles,  in  one  respect, 
an  estate  in  joint  tenancy ;  there  being  the  same  unity 
of  possession.  But  in  the  following  respects  they 
materially  differ : — 

1.  Parceners  always  claim  by  descent,  whereas  joint 
tenants  always  claim  by  purchase.  For,  if  two  sisters 
purchase  lands,  to  hold  to  them  arid  their  heirs,  they  are 
not  parceriers,  but  joint  tenants  (i).  And  hence  it  like- 
wise follows,  that  no  lands  can  be  held  in  co-parcenary 
but  estates  of  inheritance,  which  are  of  a  descendible 
nature ;  whereas  not  only  estates  in  fee  and  in  tail,  but 
for  life  or  for  years,  may  be  held  in  joint  tenancy. 

2.  There  is  no  necessary  unity  of  interest  among 
co-parceners  ;  for  each  of  them  is  entitled  to  a  distinct 
share  {k) ;  and  though,  in  the  first  instance,  all  parceners 
in  equal  degree  take  equally,  yet  in  subsequent  descents, 
this  equality  may  easily  disappear.  Thus,  for  example, 
if  A.  and  B.,  sisters,  inherit  Blackacre  as  heiresses  of  X., 
they  will,  undoubtedly,  take  equal  shares;  yet,  if  B.  die 
intestate,  leaving  two  daughters,  C.  and  D.,  the  shares  of 
C.  and  D.  will  each  be  one  fourth  of  Blackacre,  while  that 
of  A.,  their  co-parcener,  remains  one  half.  Nay,  even  by 
the  same  descent  differences  of  interest  may  be  created  ; 
for,  in  the  case  put,  if  B.  had  died  before  X.,  leaving  C. 
and  D.  her  daughters,  these  latter  would  each  have 
inherited  one-fourth  of  Blackacre,  whilst  a  moiety  would 
have  gone  to  A.  (Z).  And,  therefore,  there  is  no  jus 
uccrescendi  or  survivorship  between  parceners ;  but  each 
part  descends  severally  to  their  respective  heirs,  though 

(g)  Litt.  242.  (I)  Ibid.    164    b ;     and    see 

(A)  Ibid.  s.  265.  Cooper    v.   France    (1850)    19 

(i)  Ibid.  s.  254.  L.  J.  (N.  S.)  Ch.  313 ;  James  v. 

(fc)  Po.  Litt.  164  a.  Bickinson  [1897]  2  Ch.  509. 
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[the  unity  of  possession  continues.  And  as  long  as  the 
lands  continue  in  a  course  of  descent,  and  are  held  pro 
indiviso,  so  long  are  the  tenants  therein,  whether  male 
or  female,  parceners. 

3.  Though  the  interest  of  co-parceners  may,  in  a 
sense,  be  said  to  accrue  by  the  same  title,  yet  they  may 
accrue  at  different  periods.  For  if  a  man  hath  two 
daughters,  to  whom  his  estate  descends  in  co-parcenary, 
and  one  dies  before  the  other,  the  surviving  daughter 
and  the  heir  of  the  other,  or,  when  both  are  dead,  their 
two  heirs,  are  still  co-parceners  (in)  ;  the  estates  vesting 
in  each  at  different  times,  though  it  be  the  same  quantity 
of  interest,  and  held  by  the  same  title.  And  so  there 
need  be  no  unity  of  time  among  them. 

The  modes  of  dissolving  an  estate  in  co-parcenary 
are  : — 

1.  By  partition. — 'Parceners'  are  so  called,  saith 
Littleton,  because  they  may  be  constrained  to  make 
partition  (n).  And  he  mentions  many  methods  of 
making  it,  four  of  which  are  by  consent  and  one  was 
by  compulsion  (o).]  But  it  seems  unnecessary  to  dwell 
on  the  former  of  these  classes ;  inasmuch  as  parceners  of 
full  age  and  capacity,  whether  married  or  single,  may 
now  undoubtedly  make  a  voluntary  partition  by  any 
ordinary  method  of  conveyance  inter  vivos  (p).  Partition 
by  compulsion  at  the  common  law  used  to  be,  where  one  or 
more  parceners  sued  out  a  writ  of  partition  against  the 
other ;  which  writ  was  delivered  to  the  sheriff  to  be 
executed  by  means  of  a  jury  of  inquest,  who  set  out  the 
divisions  of  the  land  by  metes  and  bounds.  But,  that 
writ  being  now  abolished  (g),  partition  of  an  estate  held 
in  co-parcenary  can  at  present  be  compelled  only  by 

(to)  Co.  Litt.  s.  164  a.  necessary ;  except  for  copyholds 

W  Litt.  s.  241.  (Real  Property  Act,  1845,  s.  3). 

(o)  Litt.  ss.  243-246.  (3)  Real  Property  Limitation 

{p)  A    deed    is,    of    course,  Act,  1833,  s.  36. 
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the  judgment  of  the  court,  to  be  obtained  in  a  partition 
action. 

[Generally  speaking,  the  right  to  partition  is  absolute ; 
no  matter  how  small  the  interest  of  the  party  demanding 
it,  and  no  matter  how  inconvenient  the  partition  (r). 
But  there  are  some  things  which  are  in  their  nature 
impartible.  A  mansion-house,  common  of  estovers, 
common  of  piscary  uncertain,  or  any  other  common 
without  stint,  shall  not  be  divided  ;  but  the  eldest  sister, 
if  she  pleases,  shall  have  them,  and  make  the  others  a 
reasonable  satisfaction  in  other  parts  of  the  inheritance. 
Or,  if  that  cannot  be,  then  they  shall  have  the  profits  of 
the  thing  by  turns,  as  in  the  case  of  an  advowson  («). 
And  now,  by  the  provisions  of  two  useful  modern  statutes, 
before  referred  to,  viz.  the  Partition  Acts,  1868  and  1876, 
a  sale  of  the  property  and  division  of  the  proceeds,  in 
lieu  of  actual  partition,  may  be  ordered  by  the  court, 
in  suitable  cases. 

2.  The  estate  in  co-parcenary  may  also  be  dissolved 
by  the  alienation  of  one  of  the  parties  j  for  that  not  merely 
destroys  the  unity  of  title,  but  causes  the  alienee  to 
acquire  by  act  of  the  parties,  which  parceners  can  never 
do  (t).  The  effect  of  such  an  alienation  is,  as  in  the  case 
of  joint  tenancy,  to  make  the  alienee  tenant  in  common 
with  the  other  parcener  or  parceners.  But  the  latter  con- 
tinue, until  they  aliene  their  shares,  to  be  co-parceners 
with  one  another  (ti). 

3.  If,  by  process  of  inheritance,  all  the  shares  in  an 
estate  held  in  parcenary  come  to  devolve  on  the  same 
person  (as  may  well  be  the  case),  the  parcenary  comes 
naturally  to  an  end ;  there  being  no  possibility  of  co- 
ownership  in  a,  single  person.  Thus,  if  A.,  B.,  and  C, 
sisters  and  unmarried,  inherit  Blackacre  as  parceners, 
and  A.  and  C.  both  die  intestate,  without  having  alienated 

(r)  Mayfair  Go.  v.  Johnston  (t)  Doe  v.  Biiaon  (1836)  5  A. 
[1894]lCh.  508.  &  E.  839. 

(s)  Co.  Litt.  164  b,  165  a.  («)  Co.  Litt.  173  b. 
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[their  shares,  leaving  B.  their  heiress  at  law,  B.  will,  of 
course,  be  tenant  in  seveialty  of  the  land.  But  this  will 
be  understood  more  clearly  when  we  have  dealt  with 
Title  by  Descent. 

IV.  Tenancy  in  common  is,  where  two  or  more  hold 
the  same  land,  by  several  and  distinct  titles,  but  with 
unity  of  possession  {x).  In  a  tenancy  in  common,  there 
is  not  necessarily  any  unity  of  interest,  title,  or  time. 
For  if  there  be  two  tenants  in  common  of  lands,  one  may 
hold  his  part  in  fee  simple,  the  other  in  tail,  or  for  life ; 
one  may  hold  by  descent,  the  other  by  purchase ;  one's 
estate  may  have  been  vested  for  fifty  years,  the  other's 
but  from  yesterday.  Moreover,  there  is  no  necessity  that 
tenants  in  common  should  hold  in  equal  shares  ;  for  A. 
may  be  tenant  for  three  quarters  with  B.  for  a  quarter 
share,  in  the  same  land. 

Tenancy  in  common  may  arise  out  of  a  joint  tenancy, 
or  out  of  a  co-parcenary.  As  if  one  of  two  joint  tenants 
in  fee  alienes  his  estate  for  the  life  of  the  alienee,  the 
alienee  and  the  other  joint  tenant  are,  as  we  have  said, 
tenants  in  common.  For  they  now  have  several  titles, 
the  other  joint  tenant  by  the  original  grant,  the  alienee 
by  the  new  alienation  or  severance  iy).  And  if  one  joint 
,  tenant  gives  his  part  to  A.  in  tail,  and  the  other  gives 
his  to  B  in  tail,  the  respective  donees  in  tail  are 
tenants  in  common ;  as  holding  by  different  titles  and 
conveyances  (z).  Also  if  one  of  two  parceners  alienes, 
the  alienee  and  the  remaining  parcener  are  tenants  in 
common ;  because  they  hold  by  different  titles,  the 
parcener  by  descent,  the  alienee  by  purchase  (a).  So 
likewise,  if  there  be  a  grant  to  two  men,  or  two  women, 
and  the  heirs  of  their  bodies,  here  the  grantees  shall  be 
joint  tenants  of  the  life  estate,  but  they  shall  have 

(a;)  Litt.  s.  292.  ^  (z)  Ibid.  s.  295. 

iy)  Ibid.  la)  Litt.  s.  309. 
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[several  inheritances  (6) ;  because  they  cannot  possibly 
have  one  heir  of  their  two  bodies,  as  might  have  been 
the  case  had  the  limitation  been  to  a  man  and  a  woman, 
and  the  heirs  of  their  bodies  begotten.  And  in  these, 
and  the  like  cases,  their  issues  shall  be  tenants  in 
common;  because  they  must  claim  by  different  titles, 
one  as  heir  of  A.,  and  the  other  as  heir  of  B.  In  short, 
whenever  an  estate  in  joint  tenancy  or  in  co-parcenary 
is  dissolved,  but  no  partition  is  made,  and  the  unity  of 
possession  continues,  it  is  turned  into  a  tenancy  in 
common ;  unless,  of  course,  the  result  of  the  dissolution 
is  to  vest  the  whole  estate  in  a  single  person. 

A  tenancy  in  common  may  also  be  created  by  an 
express  limitation  to  that  effect  in  a  conveyance.  But 
here  care  must  be  taken  to  insert  words  implying  that 
the  grantees  are  to  take  distinct,  though  undivided, 
shares ;  for  a  grant  without  such  '  words  of  severance ' 
would  give  a  joint  estate.  And  it  is  laid  down  in  our 
books,  that  the  common  law  favours  joint  tenancy  rather 
than  tenancy  in  common  (c) ;  because  the  divisible 
services  issuing  from  land  (as,  for  example,  rent)  are  not 
divided,  and  the  entire  services  (as  fealty)  are  not  multi- 
plied, by  a  joint  tenancy,  as  they  are  by  a  tenancy  in 
common.  Yet  land  given  to  two,  to  be  holden,  the  one 
moiety  to  one,  and  the  other  moiety  to  the  other,  is 
undoubtedly  an  estate  in  common  (ef).  And,  if  one 
grants  to  another  half  his  land,  the  grantor  and  grantee 
are  also  tenants  in  common  (e) ;  because  joint  tenants  do 
not  take  by  distinct  moieties,  and  also  because  the  titles 
of  the  parties  are  different.  And  by  such  grants  the 
division  of  the  estate  is  so  plainly  expressed,  that  it  is 
impossible  that  they  should  take  a  joint  interest  in  the 

(6)  Litt.  s.  283.  Jr.  628. 

(c)  Fisher    v.    Wigg    (1700)  (d)  Litt.  s.  298. 

1  P.  Wms.  17  (Holt's  opinion)  ;  (e)  Ibid.  s.  299. 

Morlcy  v.  Bird  (1798)  3  Ves. 

S.C. — VOL.   I.  K 
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[whole  of  the  tenements.]  But  the  presumption  in  favour 
of  joint  tenancy  does  not  apply  in  the  case  of  wills,  or  of 
conveyances  operating  under  the  Statute  of  Uses  (/) ; 
and  Equity,  as  we  have  said,  does  not  favour  joint 
tenancy.  Wherefore,  in  many  cases,  though  the  legal 
estate  be  joint,  the  court  may  hold  that  there  is  an 
equitable  tenancy  in  common,  and  may  compel  the 
surviving  joint  tenant  to  hold  the  legal  estate  as  trustee 
for  the  representatives  of  the  deceased  (g). 
A  tenancy  in  common  may  be  dissolved  : — 

1.  By  partition ;  for  tenants  in  common,  like  joint 
tenants,  were  made  compellable  by  statute  (]i)  (though  not 
by  the  common  law)  to  divide  their  lands  by  writ  of 
partition.  And  since  the  abolition  of  that  writ,  they  may 
be  driven  to  a  partition  or  sale  by  means  of  proceedings 
in  equity  ;  as  regulated  by  the  Partition  Acts  of  1868  and 
1876,  before  alluded  to  (i). 

2.  Tenants  in  common  may  also  effect  a  partition  by 
mutual  agreement,  without  having  recourse  to  the  court ; 
in  any  manner  which  involves  a  legal  conveyance  inter 
vivos  of  their  interests  in  the  respective  parts  into  which 
they  agree  to  divide  the  land. 

3.  By  the  uniting  of  all  ili,e  interests  in  one  tenant,  by 
purchase  or  otherwise;  Avhich  brings  the  whole  to  one 
severalty. 

(/)  Fisher  v.  Wigg,  ubi  swp.  1  Eq.  Ca.  Ab.  291 ;  Bdbinson  v. 

\g)  B.g^,  if  the  estate  has  been  Preston  (1858)  4  K.  &  J.  510). 

purchased  with  money  belong-  (Ji)  Partition  Acts,  1539  and 

ing  to  the  purchasers  in  unequal  1540. 

sliares  (Lake  v.  Gibson  (1729)  (i)  See  ante,  p.  239. 


(     243    ) 
CHAPTER  X. 

OF    USES    AND    TRUSTS. 


Hitherto,  we  have  considered  only  such  interests  in 
land  aa  are  of  a  legal  character,  in  the  strictest  sense,  i.e., 
such  as  were  recognised  by  the  old  common  law  and 
the  principles  of  feudal  tenure.  But  there  has  long 
existed  a  very  important  class  of  interests  in  land, 
known  as  equitable  interests,  to  which  we  must  now  turn 
our  attention. 

These  equitable  interests  arose  out  of  the  desire,  which 
early  manifested  itself,  to  create  a  beneficial  ownership 
of  land  which  should  not  be  subject  to  the  strict  rules  of 
feudal  tenure.  This  desire  seems  first  to  have  manifested 
itself  among  the  religious  Orders  which  settled  in  England 
at  a  very  early  period,  and  especially  among  the  mendi- 
cant friars  of  St.  Dominic  and  St.  Francis,  who  made 
their  appearance  in  the  thirteenth  century.  The  objects 
of  these  bodies  were  to  evade  the  military  obligations 
attaching  to  feudal  estates,  the  stringent  regulations 
against  mortmain  (a),  and  (in  some  cases)  their  own  self- 
imposed  vows  of  poverty.  These  objects  they  achieved, 
at  least  in  part,  by  the  ingenious  invention  known  as  an 
Use  of  lands. 

The  notion  of  the  Use  is,  that  the  legal  estate  in  land 
shall  be  vested  in  A.,  as  a  mere  cover  or  protection  of 
the  beneficial  enjoyment  which  is  intended  for  B.  All 
the  purely  formal  powers  and  liabilities  are  to  belong  to 
A. ;  all  the  valuable  rights  to  B.  As  Lord  Bacon  puts  it, 
"  pernancy  of  profits,  execution  of  estates,  and  defence 
of  the  land,"  are  the  three  points  of  the  Use  (b).    That  is 

(a)  As  to    this    matter,  see         (6)  Beading   on  the  Statute 
post,  ch.  xvi.  of  Uses  (ed.  Spedding'),  vii.  401. 

B  2 
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to  say,  the  cestui  que  use  (as  the  owner  of  the  Use  is 
called)  is  to  get  the  income  of  the  land,  to  be  entitled  to 
call  upon  the  legal  owner  to  convey  as  he  (the  cestui  que 
use)  directs,  and  to  have  the  benefit  of  the  protection  of 
the  legal  estate. 

This  notion  was  introduced  into  England  before  the 
end  of  the  thirteenth  century  by  means  of  the  feoffment 
io  uses.  X.  enfeoffed  A.  of  lands  '  to  the  use  of '  (or  '  in 
trust  or  confidence  for,')  B.  (c).  A.  thus  became  the  legal 
owner  of  the  estate,  B.  the  beneficial  owner.  In  the  eye 
of  the  law,  A.  was  the  tenant  of  the  land,  subject  to  all 
the  burdens  and  liabilities  of  tenure ;  B.  was  unrecognised, 
except,  perhaps,  by  the  Church  courts,  as  in  any  way 
connected  with  the  land.  In  other  words,  B,  had  no 
remedy  against  A.,  except  on  the  ground  of  conscience. 

[As  regards  the  religious  houses  themselves,  this 
evasive  contrivance  of  Uses  proved  to  be  of  little  avail, 
being  crushed  in  its  infancy  by  the  Mortmain  Statute  of 
1391  (d),  whereby  it  was  enacted  that,  for  the  future. 
Uses  should  be  subject  to  the  Statutes  of  Mortmain,  and 
forfeitable,  like  the  lands  themselves,  unless  the  licence  of 
the  Crown  was  first  duly  obtained.  Yet  the  idea,  being 
once  introduced,  took  root  in  our  system  of  jurisprudence, 
being  chiefly  recommended  by  two  importaijt  considera- 
tions : — one,  that  Uses  were,  as  to  the  manner  of  their 
creation  and  transfer,  and  the  modifications  of  interest  to 
which  they  might  be  subjected,  free  from  the  restrictive 
rules  which  applied  to  the  old  feudal  estates  ;  the  other, 
that  Uses  were  not,  in  general,  liable,  like  the  feudal 
estates,  to  forfeiture  for  treason  or  felony.  It  was  owing 
to  this  latter  exemption  in  particular,  that,  during  the 
wars  in  France  and  the  subsequent  civil  commotions 
between  the  Houses  of  York  and  Lancaster,  Uses  grew 

(c)  It  cannot  be  too  early  im-  sions  which,  signify  the  purpose 

pressed  upon  the  student,  that  are  sufficient, 

no  special  words  are  necessary  (d)  15  Kic.  2,  c.  5. 
to  create  an  Use.    Any  expres- 
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[almost  universal,  through  the  desire  that  men  had  of 
securing  their  estates  from  forfeiture,  when  each  of  the 
contending  parties,  as  they  became  uppermost,  alternately 
attainted  the  other.  And,  from  the  beginning  of  the 
fifteenth  century,  we  notice  a  gradual  development  and 
elaboration  of  the  practice  of  Uses,  under  the  care  of  the 
Court  of  Chancery,  then  rising  into  great  importance.] 

Uses  were,  as  we  have  said,  originally  created  by 
feoffment,  accompanied  by  an  express  oral  or  written 
agreement  of  the  feoffee,  to  hold  the  legal  estate  subject 
to  the  terms  of  the  Use.  But  they  might  also  be  created 
by  implication.  Thus,  if  a  man  made  a  feoffment  in  fee 
to  another,  without  any  consideration,  either  of  money 
or  blood,  Chancery  presumed  that  he  meant  it  to  be  to 
the  use  of  himself,  and  therefore  raised  an  implied  Use 
for  his  benefit ;  unless,  indeed,  the  feoffor  expressly 
declared  that  the  feoffment  was  to  the  use  of  another, 
and  then,  of  course,  nothing  was  presumed  contrary  to 
such  express  declaration.  Uses  which  thus  returned  by 
way  of  implication  to  the  grantor  himself,  were  called 
resulting  Uses.  An  Use  might  also  be  raised  upon  a 
mere  contract,  or  covenant,  without  the  formahty  of  any 
conveyance  (e).  For  if  a  man,  in  consideration  of 
natural  affection,  covenanted  to  stand  seised  of  his  land 
to  the  use  of  some  near  relative  named,  or  to  the  use  of  a 
wife,  actual  or  intended,  a  court  of  equity,  even  though 
no  valuable  consideration  passed,  would  enfoi-ce  the  Use, 
treating  the  covenantor  thereafter  as  a  mere  trustee  for 
the  cestui  que  use.  And  if  a  man  bargained  and  sold  {i.e,, 
agreed  to  sell)  his  land  to  another  for  a  pecuniary  con- 
sideration, but  made  no  actual  feoffment  or  conveyance. 
Chancery  would  consider  the  estate  as  belonging  to  the 
party  who  had  paid  the  money ;  and  would  consequently 
hold  the  bargainor  to  be  seised  of  the  land  thenceforth, 
to  the  use  of  the  bargainee. 

[In  general,  all  persons  were  capable  of  holding  to  an 
(e)  Chudlei^h's  Case  (1589)  1  Rep.  139  b, 
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[Use.  But  persons  attainted  and  aliens  were  disqualified 
from  doing  so ;  and  the  doctrine  was  also  established, 
that  neither  the  King  nor  the  Queen,  on  account  of  their 
dignity  royal,  nor  any  corporation  aggregate,  on  account 
of  its  artificial  character,  could  be  seised  to  any  Use  but 
their  own.]  And  the  capacity  of  becoming  a  cestui  que 
use  was  even  more  extensive;  all  persons  who  had 
capacity  to  accept  a  conveyance  of  land  being  also 
capable  of  accepting  an  Use. 

As  the  person  seised  to  Uses  was  considered  by  the 
common  law  the  absolute  owner,  his  interest  was  of 
course  subject  originally  to  all  the  incidents  which 
attached  to  the  legal  estate  in  ordinary  cases.  And 
therefore  it  devolved  to  his  legal  representative  at  his 
death,  and  might  be  alienated  or  forfeited  by  his  act 
while  living,  or  become  subject  to  his  debts,  or  escheat 
for  want  of  his  heir.  The  wife  of  the  legal  owner  was 
also  entitled  to  her  dower  out  of  the  estate ;  and  when 
the  person  seised  to  Uses  was  a  married  woman,  her 
husband  was  entitled  to  his  estate  by  the  curtesy. 
Moreover,  it  was  but  very  gradually  that  the  cestui  que  use 
received  protection  against  persons  who  purchased  the 
legal  estate  from  the  feoffee  to  Uses;  for  the  Court  of 
Chancery  originally  gave  relief  only  against  the  person 
himself  in  whom  the  trust  was  first  reposed,  and  not 
against  his  alienees.  And  a  purchaser  for  value  without 
notice,  if  he  obtain  the  legal  estate,  still  is,  of  course, 
entitled  to  hold  it,  regardless  of  the  claims  of  the 
equitable  owner  (/). 

The  Use  was  indeed,  originally,  in  its  nature  so 
exclusively  equitable,  that  the  courts  of  common  law 
accounted  the  cestui  que  use,  if  out  of  possession,  a  mere 
stranger,  and  if  in  possession,  a  mere  tenant  at  will  to 
the  feoffee  to  uses.  And  they  allowed  no  effect  to  an 
alienation  or  demise  of  the  land  made  by  him  without 

(/)  Pilcher  V.  BawUns  (1872)  L.  E,  7  Ch.  App.  259. 
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the  consent  of  the  feoffee  to  uses,  the  legal  owner  of  the 
estate ;  nor  was  the  Use  liable  to  forfeiture  for  the 
default  of  the  cestui  que  use,  nor  to  execution  for  his 
debts.  And  though,  in  a  court  of  equity,  the  properties 
or  incidents  of  the  Use  were  in  great  measure  assimilated 
to  those  of  the  legal  estate;  yet,  even  there,  the  Use 
long  retained  marks  of  its  peculiar  origin, 

[The  state  of  things  above  described  was,  however, 
attended  with  many  inconveniences.  For,  in  the  words 
of  Lord  Bacon,  "  a  man  that  had  the  cause  to  sue  for  his 
"  land,  knew  not  against  whom  to  bring  his  action,  nor 
"  who  was  the  owner  of  it ;  the  wife  was  of  her  thirds 
"defrauded,  the  husband  of  being  tenant  by  the  curtesy, 
"  the  lord  of  his  wardship,  relief,  heriot,  and  escheat ;  the 
"  creditor  of  his  extent  for  his  debt ;  the  poor  tenant  of 
"  his  lease  "  (</).  To  remedy  these  inconveniences, 
abundance  of  statutes  was  provided;  which  made  the 
land  liable  to  be  extended  by  the  creditors  of  the  cestui 
que  use  Qi),  allowed  action  for  the  freehold  to  be  brought 
against  him  if  in  the  actual  pernancy  or  enjoyment  of 
the  profits  (i),  made  him  liable  for  waste  (A.),  established 
his  conveyances  and  leases  made  without  the  concurrence 
of  the  feoffees  (I),  and  gave  the  lord  the  wardship  of  his 
heir,  with  certain  other  feudal  perquisites  (;»)■ 

These  statutes  all  tended  to  make  the  cestui  que  use 
the  real  owner  of  the  estate  ;  and  at  length  that  idea  was 
carried  into  full  effect  by  the  celebrated  Act  passed 
in  the  year  1535,  in  the  reign  of  Henry  the  Eighth, 
which  is  commonly  called  the  Statute  of  Uses  («). 
Which  statute,  after  i-eciting  the  inconveniences  before 
mentioned,  enacts  that,  where  any  person  or  persons 

(g)  Bae.  Use  of  the  Law  (ed.  (1433)  o.  3. 

Spedding),  vii.  497.  (k)  11  Hen.  6  (1433)  c.  5. 

(70  50  Edw.  3  (1376)  c.  6 ;  (1)1  Ric.  3  (1483)  o.  1. 

19  Hen.  7  (1503)  c.  15.  (m)  4  Hen.  7  (1488)  c.  17 ;  19 

(0  1  Eic.  2  (1377)  c.  9 ;    4  Hen.  7  (1503)  o.  15. 

Hen.  4  (1102)  c.  7;  11  Hen.  6  (n)  27  Hen.  8,  c.  10. 
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[shall  be  seised  of  lands  (o)  to  the  Use,  confidence  or 
trust  of  any  other  person  or  persons,  or  body  politic,  by 
any  means  whatsoever  (whether  the  Use,  confidence, 
or  trust  were  in  fee  simple  or  in  fee  tail,  for  life  or  for 
years,  or  otherwise,  and  whether  in  possession,  remainder 
or  reverter),  such  other  person  or  persons  shall  stand 
and  be  seised,  deemed  and  adjudged  in  lawful  seisin, 
estate,  and  possession  of  the  said  lands  or  other  heredita- 
ments, of  and  for  the  like  estates  as  he  or  they  had  in 
the  Use,  trust,  or  confidence. 

The  effect  of  the  statute  is,  therefore,  to  execute  the 
Use;  that  is,  it  instantaneously,  and  as  "by  a  kind 
"  of  parliamentary  magic,"  transmutes  the  formerly  equi- 
table interest  of  the  cestui  que  use  into  a  legal  estate  of 
the  same  nature,  and  makes  the  cestui  que  use  the  legal 
tenant,  in  lieu  of  the  feoffee  to  Uses,  whose  estate  is 
annihilated.]  And  thus,  under  the  statute,  the  Use  is 
'  transmuted  into  possession  ' — not  that  the  cestui  que  use 
necessarily  obtains  actual  possession  (p),  but  that,  the 
legal  estate  conferred  on  the  cestui  que  use  being  con- 
sidered as  an  estate  in  seisin,  it  requires  no  further 
ceremony  for  its  completion.  Thus,  if  a  conveyance 
be  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  an  estate  in  fee  simple  in  possession  is  eo  instanti 
vested  by  force  of  the  statute,  and  without  livery  of  the 
seisin,  in  B. ;  and  A.  takes  nothing  (a). 

But,  it  must  be  carefully  noted  that,  in  order  to  bring 
the  statute  into  operation,  it  is  essential  that  there 
should  not  only  be  an  Use,  but  a  person  seised  to  the 
Use ;  the  statute  speaking  of  "  one  person  seised  to  the 
"  Use  of  any  other  person."    Therefore,  where  an  existing 

(o)  The  words   in   the    Act  has  nothing  to  do  with, chattels, 

are  "  honours,  castles,  manors,  (p)  Lutwich  v.  Mittmi  (1620) 

"  lands,  tenements,  rents,   ser-  Cro.  Jae.  604. 

"vices,  reversions,  remainders,  {g)  James  x.  Plant  (1836)  4 

"  or  other  hereditaments."    (27  A.  &  E.  766. 
Hen.  8,  c.  10,  s.  1.)    The  statute 
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term  of  years  is  limited  to  an  Use,  as  where  a  demise  of 
1000  years  is  assigned  to  B.  to  the  use  of  C,  the  pro- 
visions of  the  statute  do  not  apply;  and  the  Use  will 
consequently  remain  unexecuted.  For  of  such  estates 
as  these  (being  mere  chattels),  the  termor  is  not  seised, 
but  only  possessed  (r) ,-  and  therefore  there  is  no  person 
'  seised  to  an  Use '  as  the  statute  requires. 

Upon  the  same  principle  of  close  adherence  to  the 
words  of  the  statute,  the  seisin  must  be  vested  in  a 
person  different  from  the  cestui  que  use  himself;  for 
otherwise  the  case  does  not  arise  of  one  person  being 
seised  to  the  use  of  another  (s).  And  the  seisin  must 
be  for  an  estate  as  extensive  as  the  Use  itself ;  for  the 
statute  only  executes  the  Use  so  far  as  there  is  a  corre- 
sponding seisin.  Thus,  if  land  be  conveyed  to  A.  for 
life,  to  the  use  of  B.  in  fee,  the  statute  will  vest  the  legal 
estate  in  B.  only  during  the  life  of  A.  (0- 

The  strictness  of  this  last  technical  rule  was  the  cause 
of  a  curious  abstract  controversy,  which  long  agitated 
the  legal  profession.  Thus,  when  land  was  conveyed  by 
feoffment  to  A.  and  his  heirs,  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  his  unborn  sons  successively  in 
tail,  remainder  to  the  use  of  C.  in  fee,  it  was  necessary,  in 
order  that  the  statute  should  transmute  all  these  Uses 
into  legal  estates,  that  there  should  be  a  seisin  out  of 
which  to  execute,  not  only  the  Uses  in  esse  to  B.  and  C, 
but  also  the  Uses  in  futuro  to  the  unborn  sons  of  B. 
The  question  arose,  where,  after  the  execution  of  the 
feoffment,  was  the  seisin  out  of  which  their  future  Uses 
were  to  arise  ?  The  doctrine  which  found  most  general 
favour  was,  that  there  remained  in  the  feoffee,  though 
not  an  actual  seisin,  yet  a  scintilla  juris,  or  possibility  of 
future  seisin,  to  serve  the  future  Uses  as  they  came  into 
esse.    But  now,  by  the  Law  of  Property  Amendment 

(r)  See  ante,  pp.  210-211.  (<)  Meredith    v.    Joans,     uhi 

(s)  Meredith  v.  Joans  (1632)  sup. ;  Hunter's  and  Hewlett's 
Cro.  Car.  244.  Contract  [1907]  1  Ch.  46. 
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Act,  1860  (m),  such  future  Uses  are  to  take  effect  when 
and  as  they  arise,  by  force  of,  and  by  relation  to, .  the 
original  seisin  in  the  feoffee  to  Uses ;  though  no  scintilla 
juris  is  to  be  deemed  to  remain  in  the  original  feoffee  to 
Uses. 

The  Statute  of  Uses  has  been,  in  other  respects  also, 
very  rigorously  construed  by  the  judges.  For,  first, 
it  was  held  that  no  Use  can  be  limited  ivpon  a  Use ;  and 
from  this'highly  abstract  doctrine  the  result  is  deduced, 
that  if  land  is  conveyed  '  to  A.  to  the  use  of  B.,  to  the  use 
of  C'  the  Statute  of  Uses,  though  it  will  execute  the 
first  use,  so  as  to  give  B.  a  legal  estate,  will  not  execute 
the  second  so  as  to  give  C.  a  legal  estate.  Naturally, 
when  this  doctrine  was  propounded  by  the  common  law 
courts,  the  Court  of  Chancery  would  not  allow  B,  (any 
more  than  it  had  previously  allowed  A.)  to  keep  the 
benefits  of  the  land  for  himself ;  for  these  were  clearly 
intended  by  the  settlor  to  go  to  C.  Therefore,  the  Court 
of  Chancery,  while  admitting  that  the  legal  estate  was  in 
B.,  compelled  B.  to  act  as  a  trustee  on  behalf  of  C. ;  and 
thus,  very  soon,  under  the  more  modern  name  of  '  trusts,' 
revived  the  old  institution  of  Uses,  as  they  stood  before 
the  statute.  Thus,  by  virtue  of  the  strained  interpreta- 
tion put  upon  the  Statute  of  Uses  by  the  common  law 
courts,  the  effect  of  the  statute  could  be  easily  evaded  by 
a  trick  of  conveyancing. 

The  case  which  is  usually  quoted  as  the  authority  for 
this  highly  technical  rule  is  apt  to  be  misunderstood ; 
because  the  word  '  Use '  does  not  appear  in  the  first  of 
the  limitations  described  in  it.  J.  '  bargained  and  sold ' 
land  to  G.  and  his  heirs,  to  the  use  of  herself  (J.)  for  life, 
remainder  to  the  use  of  G.  in  tail.  But  the  effect  of  the 
'  bargain  and  sale  '  was  (as  we  have  said)  (x)  to  make  J. 
seised  to  the  use  of  G.  and  his  heirs  ;  which  Use  was  at 
once  executed   by  the   statute.     Consequently,  all  the 

(ii)  S.  7.  (x)  See  ante,  p.  245. 
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subsequent  Uses  were  Uses  upon  Uses,-  and  these  the 
Court  declared  not  to  be  executed,  because  "  an  Use 
cannot  be  engendered  of  an  Use  "  {y). 

It  was  held  also,  that,  where  the  person  entrusted,  or 
seised  to  uses,  has  any  active  duty  to  perform,  he  cannot 
be  considered  as  holding  to  an  Use,  or  at  least  not  to  such 
an  Use  as  the  statute  executes.  Thus,  if  lands  be  given 
to  B.  and  his  heirs,  with  a  direction  to  receive  and  pay 
over  the  profits  to  C.  this  shall  be  no  Use  in  C. ;  though, 
on  the  other  hand,  if  the  direction  were  to  permit  C.  to 
take  the  profits,  this  would  be  an  Use  executed  in  C, 
there  being  no  active  duty  in  this  latter  case  for  B. 
to  perform  (z).  This  construction  of  the  statute  cannot 
fairly  be  said  to  be  a  quibble;  for  it  seems  clear  that 
the  enactment  was  only  intended  to  apply  to  merely 
colourable,  or,  as  they  were  later  called,  '  bare '  trusts, 
i.e.  trusts  created  for  purely  conveyancing  purposes. 

It  will  thus  be  seen,  that,  while  the  Statute  of  Uses 
effected  a  revolution  in  the  creation  and  transfer  of  legal 
interests  (a  matter  with  which  we  shall  deal  in  the 
chapter  on  Conveyances  under  the  Statute  of  Uses)  (a),  it 
left  practically  untouched  a  large  number  of  equitable 
interests,  or  Uses  of  the  old  kind,  which  are  the  proper 
subject  of  this  chapter.  The  equitable  interests  which 
escaped  the  operation  of  the  statute  will  be  found  to  fall 
chiefly  into  three!  classes,  all  of  which,  for  one  reason  or 
another,  are  deemed  not  to  be  executed  by  the  enactment. 

1.  Active  trusts.  This  class  includes  all  those  cases 
in  which  the  legal  owners  of  the  estate  have  positive 
duties  to  perform  in  carrying  out  their  confidences ; 
and  it  comprises,  of  course,  a  very  large  number  of 
ordinary  trusts  arising  under  settlements  of  all  kinds. 
Here  the  trustees  have  to  realise  the  property,  invest 

(y)  Tyrrel's      Case       (1557)      Ca.  Ab.  383-4 
Dyer,  155.  (o)  Post,  bk.  ii.  pt.  i.  ch.  xx. 

(z) .  See  the  decisions  in  1  Eq. 
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it  in  proper  securities,  pay  the  income  to  successive 
beneficiaries,  and  the  like.  Such  a  trust,  by  whatever 
words  created,  is  clearly  not  executed  by  the  statute. 

2.  Uses  upon  uses.  This  class  is  the  result  of  the 
decision  in  TyrreVs  Case  (b) ;  and  can  hardly  be  de- 
scribed as  anything  else  but  an  evasion  of  the  statute. 
For,  so  soon  as  it  became  clear  that  a  feoffment  by  A,, 
to  the  use  of  9.,  to  the  use  of  C,  left  the  final  Use 
unexecuted  by  the  statute,  then  it  became  the  common 
practice,  in  every  conveyance  by  which  it  was  desired  to 
create  an  equitable  interest,  to  make  such  a  limitation. 
Nay,  after  a  time,  the  device  was  made  still  more  trans- 
parent by  the  device  of  conveying  "  unto  and  to  the  use 
"of  B.,  to  the  use  of  C."  ;  a  device  which  was  held  to 
bring  the  limitation  within  the  rule  in  TyrreVs  Case  (b). 
So  that  a  Lord  Chancellor  could  say,  though  not  with 
complete  truth,  that  the  only  effect  of  the  statute  was 
"  to  add  three  words  to  a  conveyance  "  (c). 

3.  Trusts  of  terms  of  years.  Here,  as  we  have  pointed 
out,  the  statute  could  have  no  application  at  all;  for  a 
term  of  years  was  not  capable  of  seisin,  and  so  the  termor 
could  not  be  '  seised  to  the  use '  of  any  other  person,  and 
the  statute  could  not  operate.  But  it  should  be  very 
carefully  remembered,  that,  by  the  express  words  of  the 
statute,  a  man  could  be  seised  of  a  freehold  interest 
in  land  to  the  use  of  another  for  a  term  of  years ;  and 
that  such  a  seisin  could,  and  would  be,  executed  so  as  to 
give  the  cestui  que  use  a  legal  estate  in  the  term  of  years. 
The  whole  learning  of  '  long '  or  settlement  terms  {d) 
depends  upon  this  principle. 

The  Uses  which  were  thus  in  courts  of  law  excluded 
from  the  operation  of  the  statute,  did  not,  as  we  have 
said,  fail  to  obtain  protection  from  the  courts  of  equity. 
For  it  was  evident,  that  the  person  directed  to  hold  to 

(6)  (1557)  Dyer,  155.  1  Atk.  at  p.  591. 

(c)  SopMns  V.  Hopkins  (1738)         (d)  See  ante,  pp.  183-186, 
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the  Use  was  never  intended  by  the  parties  to  have  any 
beneficial  interest,  and  that  his  capacity  was  merely 
fiduciary.  Therefore,  the  Court  of  Chancery  determined, 
that  though  the  Uses  above  described  were  not  Uses 
executable  by  the  statute,  yet  that  a  tnist  subsisted  in  the 
person  directed  to  perform  the  Use ;  and  that  such  trust 
was  binding,  if  not  at  law,  yet  in  equity.  Accordingly, 
the  interests  in  question,  though  rejected  at  law  as  Uses, 
became  established  in  equity  as  trusts.  And,  with  regard 
to  these,  the  Court  of  Chancery  soon  established  certain 
important  rules,  of  which  the  principal  are  as  follows : — 

1.  Trusts  may  be  either  express  or  implied.  If,  for 
example,  the  legal  estate  in  land  be  conveyed  to  A.  upon 
such  trusts  as  the  grantor  shall  afterwards  appoint,  or 
upon  trusts  which  fail,  it  is  clear  that  A.  is  not  intended 
to  hold  the  land  for  his  own  benefit.  There  arises,  there- 
fore, by  necessary  implication,  until  the  appointment  be 
made,  and  after  the  trusts  have  failed,  a  trust  for  the 
grantor  (e).   And  such  trusts,  so  raised  by  implication  for 

■  the  benefit  of  the  grantor  himself,  are  called  '  resulting ' 
trusts.  So  also,  if  an  estate  be  purchased  in  the  name 
of  one  person,  and  the  consideration  money  is  paid  by 
another,  the  land  purchased  will  be  subject  to  a  trust 
for  the  person  by  whom  the  money  was  paid ;  unless  such 
person  should  happen  to  be  in  loco  parentis  to  the  person 
in  whose,  name  the  conveyance  is  taken,  when  the  con- 
veyance will  be  deemed  to  be  an  advancement  by  the  real 
purchaser  (/). 

2.  Though  neither  the  Crown  nor  a  corporation  aggre- 
gate could  be  seised  to  any  Use  but  its  own,  the  case  is 


(e)  Gottington     v.     Fletcher  of  this  cliaracter.    A '  construc- 

(1740)  2  Atk.  155.  tive '  trust  would  seem,  however, 

(/)  Dyer  v.  Byer  (1788)  2  to  be  one  imposed  by  law,  inde- 

Cox,  92.  pendently    of     any    presumed 

Sometimes   the  word    '  oon-  intention  of  the  parties,  e.^.,  the 

structive '  is  used  instead  of  the  trust  which  compels  a  trustee  to 

word  '  implied,'  to  signify  trusts  hold  any  profit  he  makes  by  his 
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said  to  be  otherwise  with  rfespect  to  a  trust  (^) ;  and  it 
may  be  laid  down  generally,  that  every  description  of 
person  capable  of  holding  land,  is  capable  also  of  being  a 
trustee  (h).  It  is  also  a  maxim  in  equity,  that  a  trust 
shall  never  fail  on  account  of  the  disability  of  the  person 
ap|)ointed  to  perform  it,  or  even  from  the  omission  to 
appoint  any  trustee  at  all.  For  the  court  will  in  either 
case  compel  the  execution  of  the  trust,  by  the  person  in 
whom  the  legal  estate  is  vested. 

3.  The  estate  of  the  trustee  is  subject  at  law  to  all 
the  incidents  which  attend  an  ordinary  ownership  of 
land.  It  devolves,  therefore,  when  he  dies,  to  his  legal 
representative ;  and  is  liable,  while  he  lives,  to  aliena- 
tion by  himself.  But  the  claim  of  his  representative, 
and  in  general  also  of  his  alienee,  is  subject,  in  con- 
templation of  equity,  to  the  original  tirust.  The  only 
■exception  is  with  regard  to  alienees,  who  become  such 
by  pijrchasp,  for  valuable  consideration,  and  without 
notice  of  the  trust.  For  here,  if  they,  actually  acquire 
the  legal  estate,  they  are  not  bound  by  the  trust,  nor 
compellable  in  equity  to  its  observance  (i).  For  their 
claim  is  not  inferior,  in  point  of  equity,  to  that  of  the 
cestui  que  trust;  the  consequence  of  which  is,  that  the 
legal  title  of  the  purchasers  takes  effect  for  their  benefit, 
while  the  cestui  que  trust  is  left  to  his  remedy  against 
the  ahenor  personally,  for  his  breach  of  trust.  On  the 
other  hand,  where  the  legal  estate  still  remains  in  the 
trustee  or  his  legal  representative,  but  the  purposes  of 
the  trust  are  satisfied,  he  is  always  compellable  to  divest 

trust,  for  the  benefit  of  his  cestwis  can  be  a  trustee.  {Be  Thompson's 

que  trustent.    As  to  such  trusts,  Settlement  [1904]  W.  N.  205.) 
see  post,  vol.  iii.,  pp.  402-403.  (h)  Of    course    corporations 

(jr)  Sutton's    Sospital    Case  may,  by  statute.  Tie  expressly 

(1612)10Rep.23.  Thepositionof  made  capable  of  lieiug  trustees, 

the  Crown  as  trustee  seems  to  be  The  most  conspicuous  exftmple 

~very  doubtful  (Bustomjee  v.  Beg.  is  the  puhlic  trustee. 
(1876)  2  Q.  B.  D.  74);   it  is         (i)  Pilcher -y.  Bawlins  (1872) 

clear,  howe-rer,  that  a  corporation  L.  K.  7  Ch.  App.  259. 
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himself  of  the  legal  estate,  by  executing  a  proper  con- 
veyance to  or  in  favour  of  the  person  beneficially 
entitled. 

4.  It  is  further  to  be  noticed  that,  at  law,  the  estate  of 
the  trustee  was  for  long  liable  to  be  taken  in  execution 
for  his  debts,  his  wife  was  entitled  to  dower,  and  the 
husband  of  a  female  trustee  was  entitled  to  curtesy.  But 
in  equity,  after  some  hesitation,  the  interest  of  the  cesttd 
que  tmst  was  ultimately  protected  against  all  these  in- 
conveniences resulting  from  the  trustees  having  the 
estate  at  law  (/c).  And,  although  the  estate  of  the 
trustee  was  formerly  liable  also  to  forfeiture  and  to 
escheat,  that  was  altered  by  the  Trustee  Act,  1850  (I), 
which  provided  that  no  lands,  stock,  or  chose  in  action, 
held  in  trust  or  by  way  of  mortgage,  should  escheat  or 
be  forfeited,  so  as  to  affect  the  interest  of  the  cestui 
qme  trust  or  mortgagor. 

5.  As  we  have  pointed  out,  the  interest  of  the  cestui 
que  trust  was  not  originally  the  subject  of  protection 
at  all  at  law,  but  subsisted  only  in  contemplation  of 
equity.  In  equity,  however,  it  was  regarded  as  the 
actual  beneficial  ownership ;  the  interest  of  the  cestui  que 
trust  being  modelled,  in  general,  upon  the  rules  of  the 
common  law  with  regard  to  legal  estates;  for  aequitas 
sequitur  legem.  Thus,  there  may  be  an  equitable  in- 
terest (just  as  there  may  be  a  legal  estate)  for  life  or  for 
years,  in  fee  simple,  or  in  tail ;  and,  in  the  case  of  an 
equitable  estate  tail,  the  method  of  barring  the  entail  is 
the  same  as  if  the  estate  were  legal.  So,  an  equitable 
interest  may  be  either  in  possession  or  in  expectancy, 
as  in  the  case  of  a  legal  estate.  But  where  the  equitable 
interest  in  expectancy  is  a  contingent  remainder,  it  was 
never  subject  to  the  common  law  rule  whereby  it  was 
defeated  in  the  event  of  the  determination,  before  the 

(fc)  Mnch  V.  E.  of  Winchelsea      Ch.  Ca.  43  (dower) ;  Gilbert  Uses 
(1715)  1  P.  Wms.  278  (debts) ;      (ed.  Sugd.)  18  n.  1  (curtesy). 
Noel  V.  Jevon  (1678)  Freeman  (l)  Sect.  46. 
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contingency  happened,  of  the  particular  estate  upon 
which  it  depended ;  because  the  seisin  of  the  trustee  was 
sufficient  to  preserve  it  (?«).  The  doctrine  of  "  merger," 
however,  seems  to  apply  to  equitable  interests  as  well  as 
to  legal  estates,  if  the  coalescing,  estates  be  both  of  the 
ectuitable  description,  and  the  merger  will  not  be  pro- 
ductive of  any  injustice  or  inconvenience  (n). 

6.  So,  too,  the  same  rules  of  interpretation  will  in 
general  apply  to  equitable  interests  as  to  legal  estates ; 
and  particularly  the  Eule  in.  Shelley's  Case  (o).  And  the 
beneficial  ownership  of  an  equitable  interest,  unless  purely 
'  executory,'  i.e.  unless  arising  out  of  a  mere  agreement  to 
settle  in  the  future  (p),  descends  according  to  the  rules  of 
inheritance  applicable  to  legal  estates  in  the  land  out  of 
which  it  is  created ;  for,  in  the  quaint  language  of  the  old 
courts  of  equity,  "the  sprout  savours  of  the  root,  and 
goes  the  same  way  "  (g).  A  trust  of  inheritance  is  also 
subject  to  the  curtesy  of  the  husband  of  cestui  que  trust, 
equally  as  if  it  were  an  estate  at  law  (r) ;  and  it  is  now 
subject  to  dower  (s). 

7.  Again,  a  trust  estate,  though  formerly  protected, 
like  the  early  Uses  from  execution  for  debt,  is  now  made 
subject  to  execution  for  the  debts  of  the  cestui  que  trust  ; 
for,  by  the  Statute  of  Frauds,  it  was  made  hable  to  the 
extent  of  one-half,  and  by  the  Judgments  Act,  1838, 
entirely,  to  be  taken  in  execution  on  a  judgment. 

(m)  Ahhiss  v.  Burney  (1881)  sentatives,  Vhile  the  legal  estate 

17  Ch.  D.  211.  would  pass  to  the  heir  (jSomer- 

(n)  Brandon     v.      Brandon  ville'g    and  Turner's    Contract 

(1861)  31  L.  J.  Ch.  47.  [1903]  2   Ch.   583).    But  this 

(o)  Bale  V.  Coleman  (1711)  1  does   not   affect   the    tiltimate 

P.  Wms.  142.                            ,  devolution.) 

(p)  Roberts  \.  Dixwell  (1738)  (»•)  Sweetapple     v.      Bindon 

1  Atk.  607.                                     ,  (1705)  2  Vern.  536.    (The  rule 
(q)  Cowper  v.  Williams  (1734)  is,  of  course,  now  subject  to  the 

2  P.   Wms.,  at  p.   737.    (The      right  of  the  wife  to  dispose  of 
equitable  interest  in  a  copyhold      her  interest.) 

of  inheritance  may,  in  the  first  (s)  Dower  Act,  1833,  s.  2. 

jinstancej  pass  to  personal  repre- 
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8.  But  a  trust  may  be  subjected,  like  an  Use,  to 
limitations  unknown  to  the  common  law;  and  it  has 
always  been  capable  of  being  created  or  assigned  (even 
for  a  freehold  interest),  by  writing  without  livery,  or 
by  last  will  and  testament.  The  only  requirements  of 
form  attending  its  creation  and  transfer  are  those  laid 
down  by  the  Statute  of  Frauds,  which  requires  a  signed 
writing  in  all  cases  of  creation  or  transfer  of  express 
trusts  of  lande  (t);  and  it  is,  probably,  the  better  opinion, 
that  the  transfer  and  creation  of  equitable  interests 
of  inheritance  do  not  require  technical  words  of  limita- 
tion, if  the  settlor's  intention  to  limit  such  an  interest 
can  be  discovered  from  the  wording  of  the  document  or 
the  circumstances  of  the  case  (u).  Moreover,  despite 
some  doubt,  it  has  now  been  settled,  that  the  ownership 
of  a  present  equitable  interest  does  not  entitle  the  owner 
to  possession  of  the  land  as  of  right.  He  can  only  appeal 
to  the  discretion  of  the  Court  to  admit  him  to  posses- 
sion (x). 

9.  The  estate  of  the  cestui  que  trust  was  never  subject 
to  forfeiture,  unless  for  treason ;  and  it  did  not  escheat 
for  want  of  inheritable  blood.  For  the  defect  of  an 
heir  conferred  no  title  on  the  Crown  or  mesne  lord, 
but  merely  enabled  the  trustee  to  hold  the  land  dis- 
charged of  the  trust  and  for  his  own  benefit  (y). 
Forfeiture  on  the  conviction  of  crime  is  now,  of  course, 
abolished  (z).  But  a  recent  statute  (the  Intestates 
Estates  Act,  1884)  has  provided  that  on  the  death, 
intestate  and  without  heirs,  of  a  person  entitled  to  an 
equitable  interest  in  real  estate,  whether  such  interest 

(t)  29  Car.  2,  o.  3,  ss.  7,  8,  9.  752. 

The  writing  is  only  required  as  (x)  Be  Bctgot  [1894]   1  Ch. 

evidence ;    i.e.  it  need   not  be  177 ;    Be  Newen  [1894]  2  Ch. 

coutemponmeous  with  the  trust.  297. 

(m)  Be     Tringham's     trusts  (y)  Burgess  v.  Wheate  (1759) 

[1904]  2  Ch.  487 ;  Be  Oliver's  1  Eden,  177. 

Settlement  [1905]   1  Ch.    191.  (2)  Forfeiture  Act,  1870. 
But  see  Be  Irwin  [1904]  2  Ch. 

S.C. — VOL.  I.  S 
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is  or  is  not  devised  to  trustees  by  his  will,  the  law  of 
escheat  shall  apply  as  if  the  interest  were  a  legal  estate 
in  corporeal  hereditaments.  This  provision  is  not 
happily  worded ;  for  it  is  difficult  to  see  how  a  man  can 
be  said  to  die  intestate  who  has  '  devised  to  trustees  by 
his  will,;  and  equally  difficult  to  discover  the  lord  of  an 
equitable  interest,  to  whom  it  may  escheat.  But  the 
provision  is  probably  intended  to  give  the  benefit  of  the 
escheat  to  the  Crown  in  all  cases  (a). 

Before  concluding  this  chapter,  it  will  be  useful  to 
refer  (though  the  matter  strictly  belongs  to  a  later 
stage)  to  an  important  provision  of  the  Conveyancing 
Act,  1881,  which  has  obviated  many  of  the  difficult 
questions  which  formerly  arose  in  connection  with  the 
devolution  of  trustees'  estates.  By  the  older  law,  these 
estates,  if  they  were  of  the  nature  of  heritable  property, 
passed  strictly  to  the  heirs  of  the  trustees.  As  these 
heirs  were,  however,  often  unwilling  to  perform  trusts 
from  which  they  could  derive  no  benefit,  great  difficulties 
and  expense  were  incurred  in  compelling  them  to  transfer 
their  interests  to  other  persons.  About  thirty  years  ago, 
therefore,  it  became  the  policy  of  the  Legislature  to  make 
trust  estates  held  in  fee  simple  descend,  not  to  the  heirs 
of  the  trustee,  but  to  his  personal  representatives — i.e., 
his  executors  or  administrators.  And,  after  more  than 
one  partial  experiment  (b),  this  policy  has  been  carried 
into  full  effect  by  the  Conveyancing  Act,  1881  (c), 
which  provides  that  all  the  trust  and  mortgage  estates 
of  a  deceased,  person  shall,  on  his  decease,  vest  in 
his  personal  representatives.  It  must,  however,  be  care- 
fully observed  that  (1)  where  there  are  surviving  trustees 
of  a  joint  estate,  the  interest  of  the  deceased  trustee  will 
go  to  the  survivors  by  the  jus  accrescendi,  and  (2)  that 

(a)  A.-O.  V.  Anderson  [1896]  Act,  1874,  s.  5 ;  Land  Transfer 
2  Ch.  596.  Aot,  1875,  s.  48. 

(b)  Vendor    and    Purchaser         (c)  S.  30. 
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the  provisions  of  the  Conveyancing  Act,  1881,  on  this  point, 
do  not  apply  to  legal  estates  in  copyholds  (c/).  Whether 
the  section  includes  estates  tail,  is  a  moot  point ;  certainly 
the  words  are  comprehensive  enough.  But  it  is  the 
better  opinion,  that  an  estate  tail  cannot  be  made  subject 
to  a  trust ;  though  there  can,  of  course,  be  an  entail  of 
an  equitable  interest. 

Finally,  the  student  should  be  reminded,  that  though 
trusts  constitute  by  far  the  larger  part  of  equitable 
interests  at  the  present  day,  and  from  them  are  derived, 
historically,  the  most  important  characteristics  of  equit- 
able interests,  yet  there  are  other  important  classes  of 
equitable  interests  which  are  not,  strictly,  trusts.  Of 
these  the  most  conspicuous  examples  are  (1)  equities 
of  redemption,  of  which  something  has  already  been 
said  (e),  and  (2)  interests  under  contracts  for  purchase  of 
land  which  have  not  yet  been  carried  out.  Of  the  latter, 
something  will  be  said  in  the  chapter  on  Title  by  Aliena- 
tion (/). 

(d)  Copyhold  Act,  1894,  s.  88.  of  the  deceased  owner  (Somer- 

By  the  effect  of  a  later  decision  ville's  and    Turner's    Contract 

it  would  seem  that    equitable  [1903]  2  Ch.  583). 

interests  in  copyholds,  whether  (e)  See  ante,  p.  203. 

held  on  trust  or  beneficially,  pass  (/)  See  post,  p.  358. 
to  the  personal  representatives 
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CHAPTEE  XL 

OF  INCOEPOREAL  HBKBDITAMENTS,  CALLED  ALSO 
'purely  INCOEPOREAL  HEREDITAMENTS.' 


The  last  class  of  interests  in  land  left  to  be  considered  is 
that  known  as  '  incorporeal  hereditaments,'  or,  more  pre- 
cisely, '  purely  incorporeal  hereditaments.'  As  we  have 
said,  in  a  previous  chapter,  incorporeal  hereditaments 
are  "not  the  subject  of  sensation,  can  neither  be  seen 
"  nor  handled,  are  creatures  of  the  mind,  and  exist  only  in 
"  contemplation."  The  meaning  of  which  elaborate  defini- 
tion, borrowed  from  the  older  law  books,  is  simply  this, 
that  incorporeal  hereditaments  do  not  confer  upon  their 
owners  seisin,  or  even  possession,  of  the  land  with  which 
they  are  connected.  They  are,  in  fact,  restricted  or 
limited  rights,  not  amounting  to  ownership,  or  even 
tenancy,  which  merely  confer  on  the  persons  in  whom 
they  are  vested  the  power  of  using  the  land  in  a  specific 
and  definite  manner  (a),  e.g.,  by  walking  across  it  on  a 
specified  path,  or,  conversely,  of  restricting  the  Ordinary 
rights  of  the  occupier  of  the  land  with  a  view  to  benefit- 
ing the  person  in  whom  the  incorporeal  hereditament  is 
vested,  e.g.,  by  prohibiting  him  from  building  so  as  to 
block  ancient  lights  (&).  As  contrasted  with  the  general 
right  belonging  to  an  owner  or  tenant  of  land,  to  use  the 
land  (within  limits)  as  he  thinks  fit,  these  incorporeal 
hereditaments  may  be  called  special  rights  of  property. 
They  are  not  '  estates '  in  the  land ;  and,  though  interests 
on  the  model  of  estates  may  be  created  in  them,  such 
interests  are  not  the  subject  of  tenure,  and  take  effect 

(a)  These       are     sometimes         (6)  These  rights   are   some- 
called     '  positive '     incorporeal      times  classed  as  '  negative.' 
hereditaments. 
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merely  from  the  intention  of  the  parties  (a).  They  are  not 
'  held '  by  any  one  (b) ;  they  never  were  liable  to  strictly 
feudal  'incidents,'  such  as  wardship  and  marriage;  no 
rent-service  can  be  reserved  out  of  them  (c) ;  and,  until 
lately,  they  could  not  be  claimed  by  escheat  (d).  Some, 
indeed,  as  personal  annuities  descendible  to  heirs,  though 
they  are  hereditaments  in  the  strict  sense,  are  not  con- 
nected with  land  at  all,  and  are,  therefore,  not  real  estate, 
but  personalty  (e).  By  far  the  greater  number,  however, 
of  incorporeal  hereditaments  recognised  by  our  law  are 
issuing  out  of,  exercised  over,  or  in  some  way  connected 
with,  land ;  and  fall,  therefore,  properly  to  be  discussed 
under  the  head  of  Things  Keal. 

But  it  may  be  objected  that  certain  of  the  interests 
which  we  have  already  discussed,  e^.,  estates  in  rever- 
sion and  remainder,  also  do  not  confer  seisin  or  posses- 
sion upon  their  owners.  That  is,  undoubtedly,  true;  and 
therefore  these  interests  are,  by  some  writers,  very 
plausibly  treated  as  incorporeal  hereditaments  (/).  But 
they  differ  from  the  class  of  interests  to  be  discussed 
in  this  chapter,  in  the  important  fact,  that  they  will, 
in  due  course,  at  some  future  time  confer  seisin  or 
possession,  by  the  expiry  of  the  particular  estates  which 
precede  them.  They  thus  share  largely  the  character  of 
corporeal  hereditaments,  amongst  which  we  have  classed 
them;  while  the  more  defined  and  limited  interests 
which  we  now  propose  to  discuss,   and  which  never 

(a)  Bymer  v.  McHroy  [1897]  (e)  For  a  recent  discussion  as 

1  Oil.  528.      (A  so-called  '  fee  to  the  nature  of  these  anomalous 

simple'  in  a  right  of  way  is  interests, see .4. -(?. v. D.  o/ JSic7i- 

merely  an  interest  in  perpetuity.)  niond  (No.  2)  [1907]   2  K.  B. 

(5)  A  curious  exception  is  to  940. 

be  found  in  the  case  of  advow-  (/)  This    classification    was 

sons,    which  are,  undoubtedly,  more    justifiable    at    the   time 

the  subject  of  tenure  (Sarfojjp's  when    corporeal   hereditaments 

aw^ Cocfc's Case (1627) Hutt. 88).  "lay  in  liveiy"  only,  and  not 

(c)  Co.  Litt.  47.  "in grant."   (See Eeal  Property 

(d)  Intestates    Estates    Act,  Act,  1845,  s.  2.) 
1884,  s.  4. 
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(except  by  way  of  remedy  to  recover  them  (a))  confer  pos- 
session of  the  land  upon  their  owners,  may  fairly  be 
described  as  hereditaments  purely  incorporeal. 

Incorporeal  hereditaments,  in  this  latter  sense,  include 
(amongst  other  species  not  requiring  notice)  advowsons, 
tithes,  commons,  ways,  watercourses,  lights,  offices,  digni- 
ties, franchises,  pensions,  annuities,  and  rents.  But,  for 
the  discussion  of  many  of  these  subjects,  places  more 
distinctly  appropriate  will  be  found  hereafter  ;  and  there- 
fore, in  the  present  chapter,  we  shall  direct  the  reader's 
attention  only  to  the  following  heads,  namely,  commons, 
ways,  watercourses,  lights,  franchises,  and  rents  (including 
annuities)..  These  interests,  or  as  they  are  frequently 
called  jura  in  alieno  solo,  from  the  fact  that  they  are 
exercised  to  the  detriment  of  the  occupier  of  the  land 
over  which  they  are  exercised  (technically  known  as  '  the 
servient  tenement ')  fall  into  two  classes,  stccording  as 
they  do,  or  do  not,  confer  upon  the  persons  entitled  to 
exercise  them  the  right  to  take  actual  tangible  subject- 
matter.  Thus,  commons,  rents,  and  some  franchises, 
are  called  profits,  or  profits  a  prendre;  because  they 
involve  the  taking  of  grass,  wood,  money,  and  the  like. 
But  ways  and  lights,  which  confer  only  rights  of  user, 
not  of  taking  away,  are  called  easements  (b).  There  is,  as 
we  shall  hereafter  see,  considerable  legal  importance 
attached  to  this  distinction. 

I.  [CoT^mon,  or  right  of  common,  is  a  profit  which 
a  man  hath  in  the  land  of  another,  as  to  feed  beasts, 
to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like.]  It 
can  only  be  exercised  in  respect  of  the  natural  produce  of 
the  soil;  a  right  to  take  crops  produced  by  human  labour, 
or  manufactured  articles,  cannot  be  claimed  as  a  right  of 

(a)  H.g,,  rent-charges  tmder  to  take  water  from  a  natv/ral 
s.  44  of  the  Conveyancing'  Act,  channel  or  pond  is  am  easement, 
1881.  not  a  profit.    {Baee  v.   Ward 

(b)  Curiously  enough,  a  right  (1855)  4  B.  &  B.  702.) 
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common  (a).  [The  right  derives  its  name  from  the  com- 
munity of  interest  which  arises  between  the  claimant 
and  the  owner  of  the  soil,  or  between  the  claimant  and 
other  commoners  entitled  to  the  same  right ;  all  which 
parties  are  entitled  to  bring  actions,  and,  in  some  cases, 
also  to  other  remedies,  for  injuries  done  to  their  respec- 
tive interests,  and  that  both  as  against  strangers  and 
as  against  each  other  (6).  There  are  several  sorts  of 
common,  e.g.,  common  of  pasture,  common  of  piscary, 
common  of  turbary,  and  common  of  estovers. 

1.  Common  of  pasture  is  the  principal  and  most 
frequent  sort,  being  the  right  which  a  man  has  to  feed 
his  beasts  on  another's  land ;  and,  in  respect  of  title,  it 
is  either  appendant,  appurtenant,  because  of  vicinage,  or 
in  gross  (c). 

Common  of  pasture  appendant  is  a  right,  belonging 
to  the  tenants  of  ancient  arable  land  within  manors,  to 
put  commonable  beasts  upon  the  lord's  wastes.  Common- 
able beasts  are  such  beasts  as  are  necessary,  either  for 
the  ploughing  of  the  land  or  for  its  manuring,  viz., 
horses  and  oxen,  cows  and  sheep.  This  species  of 
common  of  pasture  is  of  most  universal  right ;  and  it  was 
originally  permitted,  not  only  for  the  encouragement  of 
agriculture,  but  for  the  necessity  of  the  thing.  For, 
when  lords  of  manors  granted  out  parcels  of  lands  to 
tenants,  these  tenants  could  not  plough  or  manure  the 
lands  without  beasts,  these  beasts  could  not  be  sustained 
without  pasture,  and  pasture  could  not  be  had  but  upon 
the  lord's  wastes,  and  on  the  uninclosed  fallow  lands  of 
themselves  and  the  other  tenants.  The  law  therefore 
annexed  this  right  of  common,  as  inseparably  incident  to 
the  grant  of  such  lands ;  and  it  is  presumed,  until  the 
contrary  is  proved,  that  it  attaches  to  such  grants  with- 
out express  words.]     It  is  said  that  a  commoner  cannot 

(a)  Smart  v.  Jones  (1864)  15      9  Rep.    113 ;  King    v.  Broum 
C.  B.  N.  S.  717.  [1913]  2  Ch.  416. 

(6)  Bohert  Mary's  Case  (1612)  (c)  Co.  Litt.  122  a. 
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bring  an  action  of  trespass  against  the  lord  of  the  manor 
for  interfering  with  his  right  of  common  (a).  But  this 
dictum  is  of  doubtful  validity.  At  any  rate  he  can  bring 
an  action  as  proof  of  actual  damage.  From  this,  of  course, 
it  follows,  that  it  is  only  in  respect  of  ancient  arable  land 
that  common  appendant  can  be  claimed ;  though  it  may 
be  claimed  by  that  name  as  appendant  to  a  farm  now  in 
fact  containing  pasture,  for  the  land  shall  be  presumed 
(where  there  is  usage  to  sustain  the  claim)  to  have  been 
originally  arable.  It  follows,  also,  that  common  appendant 
is  incapable  of  being  created  at  the  present  day  (b). 

[Common  appurtenant,  frequently  confounded  with 
common  appendant,  ariseth  from  no  connection  of  tenure, 
nor  from  any  absolute  necessity ;  but  may  be  annexed 
to  lands  in  other  lordships,  and  may  extend  to  other 
beasts,  besides  such  as  are  generally  commonable,  as  to 
hogs,  goats,  geese,  or  the  like.  This,  not  arising  from 
any  natural  propriety  or  necessity,  like  common  appen- 
dant, is  not  therefore  of  general  right,  but  can  only  be 
claimed  by  grant,  or  by  the  long  usage  of  particular 
persons  to  enjoy  the  same  (c) ;  which  latter  title  is 
commonly  called  a  title  by  prescription,  and  is  supposed 
to  be  founded  on  a  special  grant  or  agreement  originally 
made  for  this  purpose. 

Common  because  of  vicinage  (or  neighbourhood)  is 
where  the  inhabitants  of  two  townships,  which  lie  con- 
tiguous to  each  other,  have  usually  intercommoned  with 
one  another ;  the  beasts  of  the  one  straying  naturally  into 
the  adjoining  wastes  of  the  other,  without  any  molesta- 
tion from  either.  This,  indeed,  is  only  a  permissive  right, 
intended  to  excuse  what  in  strictness  is  a  trespass  in  both, 
and  to  prevent  a  multiplicity  of  suits  (d) ;  and  therefore 

(a)  Smith  v.  Feverell  (1675),  p.  379,  per  Sterling,  J. 

2  Mod.  6.  (c)  Tyrringham's  Case  (1585) 

(6)  Year  Book,  26  Hen.  8,  4  Rep.  36  b. 

Trin.  (1534)  f o.  4,  pi.  15 ;  Bar-  (d)  Co.  Litt.  122  a ;  Musgrave 

ing  V.  Abingdon  [1892]  2  Oh.,  at  v,  Case  (1741)  Willes,  322. 
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[either  township  may  inclose  and  bar  out  the  other, 
though  they  have  intercommoned  time  out  of  mind. 
Neither  hath  any  person  of  one  town  a  right  to  put  his 
beasts  originally  into  the  other's  common ;  but  if  they 
escape  and  stray  thither  of  themselves,  the  law  (where 
this  custom  exists)  winks  at  the  trespass  (a).]  In  close 
connection  with  this,  and  substantially  of  the  same  kind, 
is  the  right  described  in  the  books  as  common  of  shack,  or 
the  right  of  persons  occupying  lands  lying  together  in 
the  same  common  arable  field,  to  turn  out  their  cattle 
after  harvest  to  feed  promiscuously  in  that  field  (6). 
Indeed,  this  kind  of  common,  which  in  the  beginning  was 
but  in  the  nature  of  a  pasture  because  of  vicinage,  and 
founded  on  the  same  reason,  has  now  long  since  in  many 
parts  of  the  country  insensibly  changed  its  nature,  and 
has  become,  by  the  force  of  custom,  a  right  so  fixed,  that 
even  though  the  owner  of  any  particular  parcel  should 
assume,  merely  on  his  own  authority,  to  inclose  his  land 
in  severalty,  it  would  still  continue  subject  to  the  antient 
rights  of  the  intercommoners  (c).  And  originally  these 
lands,  lying  together  in  a  common  stock,  were  most  pro- 
bably in  the  nature  of  common  fields ;  being  lands  which 
time  out  of  mind  have  been  divided  between  certain 
persons,  a  certain  quantity  of  acreage  to  each  in  severalty, 
but  the  acreage  being  lotted  to  them  yearly,  sometimes 
in  one  part  of  the  common  field  and  sometimes  in 
another  part  of  it.  So  that  the  allottees  have,  in  fact,  a 
movable  fee  simple  in  the  certain  acreage  of  each  (cZ).J 

The  principle  of  apjnirtenancy  is  by  no  means  confined 
to  rights  of  common ;  but  it  is  applicable  to  incorporeal 
hereditaments  generally.  It  is,  in  fact,  a  rule  of  modern 
law,  that  easements,  as  contrasted  with  other  classes  of 

(a)  Co.  Litt.  122  a ;  Commis-  (1818)  1  B.  &  Aid.  706. 
sioners    of    Sewers    v.    Glasse  (c)  Corbet's  Case,  ubi  sup. 
(1874)  L.  R.  19  Bq.  160.  (d)  Co.  Litt.  4a;  Cheeseman 

(b)  Corbet's    Case   (1585)    7  v.  Hardman,  ubi  sitp. 
Eep.  57;  CheesemanY. Hardman 
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incorporeal  hereditaments,  can  only  be  claimed  as 
appurtenant,  i.e.  as  annexed  by  grant,  real  or  fictitious, 
to  tbe  enjoyment  of  some  tenement  (other  than  the 
'  servient  tenement ')  which  is  occupied  by  the  gran- 
tee (a) ;  and  such  tenement  is,  in  contrast  with  the 
'  servient  tenement,'  sometimes  spoken  of  as  the 
'dominant  tenement.'  It  will  be  noted,  therefore,  that 
every  claim  to  an  incorporeal  hereditament  appurtenant 
implies  the  existence,  not  merely  of  one,  but  of  two 
tenements,  a  servient  and  a  dominant.  ■ 

[Common  in  gross,  or  at  large,  is  such  as  is  neither 
appendant  nor  appurtenant  to  land,  but  is  annexed  to  a 
man's  person,  being  granted  to  him  and  his  heirs  by 
deed ;  or  it  may  be  claimed  by  prescription  (&).  This  is 
a  separate  inheritance,  entirely  distinct  from  any  other 
land  that  may  be  vested  in  the  person  to  whom  the 
right  of  common  belongs,  and,  apparently,  although  he 
should  not  have  any  other  land  at  all.]  And,  where  an 
incorporeal  hereditament  is  capable  of  being  held  in 
gross,  it  may  be  created  either  by  an  original  grant  to 
that  effect,  or  by  separation  of  an  originally  appendant 
or  appurtenant  right  from  the  dominant  tenement  to 
which  it  was  formerly  annexed  (c).  At  one  time,  there 
seems  to  have  been  very  considerable  doubt  whether 
such  a  separation  was  permissible ;  at  any  rate  without 
the  consent  of  the  owner  of  the  servient  tenement  (,d). 
But  this  doubt  seems  to  have  been  confined  to  cases  in 
which  the  right  claimed  was  of  an  indefinite  character, 
e.g.,  so-called  '  common  without  stint ' — a  feature 
extremely  rare  in  incorporeal  hereditaments,  and  quite 
inconsistent  with  their  character  (e). 

(a)  Bangeley  v.    M.  B.   Co.  {d)  Drury  v.  Kent  (lG03)Cro. 

(1868)  L.  K.  3  Ch.  App.  306.  Jao.    15;    Baniel   v.    Hanslip 

(6)  Welcome  v.  Upton  (1840)  (1672)  2  Lev.  67. 

6  M.  &  W.  536.  (e)  Ormerod   v.    Todmorden 

(c)  Mmgrave  v.  Gcwe  (1741)  Mill  (1883)  11  Q.  B.  D.,  at  p. 

"WiUes,  319 ;  Bwrm  v.  Channen  172,  per  Bowen,  L.  J. 
(1813)  5  Taunt.  243. 
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[Common  of  pasture,  by  whatever  title  held,  may,  in 
respect  of  time,  be  either  limited  or  unlimited ;  that  is, 
may  either  be  confined  to  particular  seasons  of  the  year, 
or  may  last  all  the  year  round.]  But  as  regards  the 
number  of  beasts  to  be  turned  on,  the  right  is  in  general 
subject  to  restriction;  for  all  commons  must  be  either 
claimed  in  respect  of  some  number  in  particular,  or  at 
least  in  such  manner  as  tends  to  limit  the  number — as 
for  all  cattle  levant  and  couchant  on  the  land  to  which 
the  common  is  appendant  or  appurtenant,  that  is,  for  so 
many  as  the  land  is  capable  of  maintaining  during  the 
winter.  And  a  claim  subject  to  no  limitation  of  either 
kind,  except  perhaps  in  the  case  where  an  express  grant 
to  that  effect  could  be  shown,  would  be  void  (a).  With 
respect  to  common  in  gross,  it  may  be  either  limited  to  a 
particular  number,  or,  semble,  it  may  be  absolutely 
unlimited;  in  which  case  it  is  sometimes  called  a 
common  witliout  stint,  or  sans  nombre  (b).  It  is  quite 
possible,  however,  that,  even  here,  some  restriction  of 
reasonableness  would  be  implied  (c). 

[2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in 
another  man's  water,  as  common  of  turbary  is  a  liberty 
of  digging  turf  upon  another  man's  ground  for  the 
purposes  of  a  messuage  to  which  the  right  is  appendant 
or  appurtenant  (d).  These  may  be  claimed  either  by 
grant  or  by  prescription ;  and  a  right  of  piscary  may  be 
either  appurtenant  or  in  gross.  Common  of  turbary 
cannot  be  claimed  as  appurtenant  to  land,  but  only  to  a 
house  (e) ;  and  it  authorises  not  the  taking  of  turf 
except  for  the  purpose  of  using  the  same  as  fuel,  in  the 

(a)  Bennett  v.  Beeve  (1740)  (1698)  1  Ld.  Raym.,  at  p.  407.) 

WiUes,  231 ;  Benson  v.  Chester  (d)  Co.  Litt.  uhi  sup. ;  Pear- 

(1799)  8  T.  R.  396.  don  v.  Underhill  (1850)  16  Q.  B. 

(6)  Co.  Litt.  122  a.  120  ;  A.-G.  v.  Beynolds  [1911]  2 

(c)  Mellor       v.       Spateman  K.  B.  888. 

(1669)    1    Wms.     Satind.    343.  (e)  Tyrringham's  Case  (1585) 

(But  see    Weekly  v.    Wildman  4  Rep.  37  a. 
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[particular  house  to  which  the  right  is  annexed  (a).]  It 
has  been  recently  decided,  that  the  destruction  of  the 
house  to  which  the  right  is  appendant,  with  a  view  of 
rebuilding,  does  not  destroy  the  right  of  turbary ;  which 
will  attach  to  the  new  house,  provided  that  the  burden 
on  the  siervient  tenement  is  not  thereby  increased  (6). 

4.  [Common  of  estovers  or  estouviers  (from  estoffer,  to 
furnish),  is  a  liberty  of  taking  necessary  wood,  for  the 
use  or  furniture  of  a  house  or  farm,  from  off  another 
man's  land.]  Like  common  of  pasture,  it  may  -  be 
claimed  either  by  express  grant  or  prescription ;  but  it  is 
doubtful  whether  it  can  exist  in  gross.  This  common  of 
estovers  is  to  be  carefully  distinguished  from  the  house- 
bote, &c.,  of  a  tenant  for  life  (c),  which  arises  by  opera- 
tion of  law  as  part  of  his  life  estate,  and  which  is 
exercised,  not  in  alieno  solo,  as  every  true  incorporeal 
hereditament  is,  but  in  sua  solo,  i.e.,  in  the  land  itself  of 
the  tenant  for  life. 

Much  of  the  same  kind  as  common  of  estovers,  is  the 
so-called  'common  in  the  soil';  which  consists  of  the  right 
of  digging  for  coals,  minerals,  stones,  sand,  gravel,  and 
the  like  (d).  Such  rights  are  very  frequently  claimed, 
both  by  freeholders  and  copyholders,  and  are,  within 
limits,  undoubtedly  legal  (e).  But  the  courts  watch  them 
with  somewhat  jealous  eyes ;  and  would  probably  refuse 
to  sanction  any  claim  which  virtually  amounted  to  a 
claim  to  destroy  the  servient  tenement  (/). 

In  a  somewhat  curious  position  stand  certain  anomalous 
claims  to  the  sole  exercise  of  certain  rights  over  a  servient 
tenement.  The  most  conspicuous  of  these  are  the  so- 
called  '  several  fishery '  and  *  several  pasture ' ;    which 

(a)  Valentine  v.  Penny  (n.d.),  2  T.  E.  391 ;  M.  of  Salisbury 

Noy.  145.  V.  Gladstone  (I860)  6  H.  &  N. 

(6)  A.-G.  V.  Reynolds  [1911]  123. 
2  K.  B.  888.  (/)  Clayton  v.  Cm-iy  (1843)  5 

(c)  See  ante,  pp.  160-161.  Q.  B.  415  ;  Hilton  t.  K  Gran- 

((?)  Co.  Litt.  122  a.  ville  (1844)  ibid.  710. 

(e)  Huberley  v.  Page  (1788) 
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are  clearly  recognised  by  law,  and  are  often  treated  as 
rights  of  common.  A  several  fishery  (which  must  be 
carefully  distinguished  from  the  franchise  known  as  a 
'  free  fishery,'  hereafter  to  be  described)  (a),  is  the  exclu- 
sive right  to  fish  in  water,  the  soil  of  which  is  vested 
in  a  private  owner  (h).  Several  pasture  is  a  similar 
claim  to  take  the  herbage  of  land  belonging  to  another 
person  (c).  Such  claims  are  undoubtedly  in  the  nature 
of  incorporeal  hereditaments ;  and  are  governed,  gener- 
ally, by  the  rules  affecting  such  hereditaments.  But  it 
is  a  little  difficult  to  see  how  they  can  properly  be 
classed  as  rights  of  common. 

[By  the  Statute  of  Merton,  passed  in  the  year  1235, 
the  lord  of  a  manor  was  authorised  to  inclose,  as  against 
his  freehold  tenants  claiming  common  of  pasture,  so 
much  of  the  waste  as  he  pleased,  provided  he  left  common 
sufficient  for  such  as  were  entitled  thereto  (d) ;  and  this 
privilege  was  extended,  by  the  Statute  of  Westminster 
the  Second,  to  inclosures  against  claims  to  common 
appurtenant  of  persons  not  being  tenants  of  the  manor  (e). 
This  inclosure,  when  justifiable,  is  called  in  law  *  ap- 
proving,' an  antient  expression,  signifying  the  same  as 
'  improving  '  (/)  ;  and  the  right  is  considered  to  belong 
equally  to  any  owner  of  the  waste,  though  he  may  not 
fall  strictly  within  the  description  of  lord  of  the 
manor  (</).] 

With  regard  to  these  celebrated  enactments,  which, 
though  they  cannot  now  be  put  in  force  by  manorial 

(a)  See  post,  pp.  284-285.  vestura.) 

(6)  Holford  T.  Bailey  (1846)  (d)  20  Hen.  3,  c.  4. 

8  Q.  B.  1000 ;  Fitzgerald  v.  Fir-  (e)  13  Edw.  1  (1285)  c.  46. 

hank  [1897]  2  Ch.  96.  (/)  2  Inst.  474.   (This  is  ex- 

(c)  Sparke's      Case      (1621)  tremely  doubtful.      The  -words 

Winch,  6;  Johnson  v.  Ba/mes  of  the  statute  are  a/ppruare  se, 

(1873)  L.  K.  8  C.  P.  527.    (The  to  '  approve  themselves.') 

claim  may  even  extend  beyond  (g)  Glover  v.  Lane  (1789)  3 

pasturage  rights,  e.g.,  to    sola  T.  E.  445. 
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lords  without  the  consent  of  the  Board  of  Agriculture  {a), 
have,  undoubtedly,  had  an  enormous  influence  on  the 
development  of  EngUsh  land  law,  it  may  be  remarked, 
that  neither  of  them  alludes  to  the  class  of  tenants  which, 
in  more  recent  times,  have  been  principally  affected  by 
them,  viz.  copyholders.  It  may  be  that  this  curious 
omission  is  due  to  the  fact  that,  when  these  statutes  were 
passed,  the  class  of  persons  who  afterwards  became  copy- 
holders were  not  regarded  as  having  any  legal  rights 
against  their  lords,  which  required  either  restricting  or 
protecting.  On  the  other  hand,  it  may  be  that  Parlia- 
ment never  intended  to  authorise  interference  with  the 
interests  of  copyholders,  which  are,  in  all  probability, 
much  more  ancient  in  fact  than  those  of  freehold  tenants 
of  a  manor.  Be  this  as  it  may,  it  cannot  well  be  doubted 
that  to  the  Statutes  of  Merton  and  Westminster  the 
Second  we  chiefly  owe  the  legal  doctrine,  from  which 
such  important  practical  consequences  have  resulted, 
that  the  soil  of  the  waste  is  the  lord's  freehold,  and  that, 
consequently,  all  the  rights  of  the  commoners  are  derived, 
expressly  or  by  imphcation,  from  him. 

But  the  inclosure  of  common  fields  and  waste  lands, 
and  the  consequent  extinction  of  common  rights  therein, 
were  deemed  to  be  objects  of  so  much  importance  to 
agricultural  improvement,  that  they  were  not  left  in 
modern  times  to  depend  on  these  antient  statutes ;  but 
were  introduced  very  generally,  throughout  entire  manors 
and  parishes  in  almost  every  part  of  the  kingdom,  by 
force  of  local  Acts  of  Parliament,  passed  from  time  to 
time  for  the  purpose.  To  avoid  the  expense  and  delay 
attendant  on  this  practice,  was  passed  the  Inclosure 
(Consolidation)  Act  of  1801;  the  aim  of  which  was  to 
consoUdate  a  number  of  the  regulations  usually  inserted 
in  local  Inclosure  Acts,  and  to  make  them  applicable, 
subject  only  to  any  special  provisions,  to  every  case  of 
local  inclosure.  So  popular  did  this  policy  of  inclosure 
(a)  Law  of  Commons  Amendment  Act,  1893,  s.  2. 
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become,  in  the  early  years  of  the  nineteenth  century, 
when  the  rapid  increase  of  population  enabled  huge 
fortunes  to  be  realised  by  inclosing  wastes  for  building 
purposes,  that  at  last  it  was  determined  to  do  away 
altogether  with  the  necessity  of  obtaining  special  powers 
from  the  legislature  in  each  case,  and  to  provide 
a  scheme  which  should  be  easily  applicable  to  all 
inclosure  projects.  This  object  was  achieved  by  the 
passing  of  the  Inclosure  Act,  1845,  the  general  effect  of 
which  is  as  follows. 

The  Act  establishes  a  Board  of  Commissioners  under 
the  denomination  of  '  The  Inclosure  Commissioners  for 
England  and  Wales,'  who  now  constitute  the  Inclosure 
Department  of  the  Board  of  Agriculture  (a).  These 
Commissioners  are  empowered,  on  the  application  of 
persons  interested  to  the  amount  of  one  third  of  the 
value  of  the  lands  subject  to  be  inclosed,  and  provided 
the  consent  of  persons  interested  to  the  amount  of  two 
thirds  of  the  value  of  the  land,  and  of  the  lord  of  the 
manor,  be  ultimately  obtained,  to  inquire  into  the  case, 
and  to  report  for  the  information  of  Parliament  with 
regard  to  the  expediency  of  making  such  inclosure.  The 
reports  thus  sent  in  by  the  Commissioners  are  to  be 
dealt  with  by  an  annual  statute,  which  is  to  authorise 
the  carrying  out  of  such  of  the  schemes  reported  by  the 
commissioners  as  Parliament  shall  approve ;  and  there- 
upon such  schemes  are  to  be  proceeded  with,  the  neces- 
sary details  being  arranged  by  an  award  of  the  commis- 
sioners, made  in  pursuance  of  the  Acts,  after  due 
enquiries  and  evidence.  And  the  Act  of  1845  declares, 
that  immediately  after  such  allotment  and  inclosure  of 
the  lands  shall  have  been  made,  or  from  such  other  time 
as  shall  be  fixed  after  proper  notice,  the  common  or  other 

(a)  They    were  incorporated  of  this  new  .body  were,  by  the 

with     the      '  Laud     Commis-  Board  of  Agriculture  Act,  1889, 

sioners '  by  the   Settled  Laud  transferred  to  that  Board. 
Act,  1882,  s.  48  ,•  and  the  powers 
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rights,  which  it  is  the  object  of  the  inclosure  to  commute, 
shall  be  extinguished  accordingly;  and  it  directs  that 
copies  of  the  award  shall  be  deposited  with  the  clerk  of 
the  peace  for  the  county,  and  also  with  the  church- 
wardens of  the  parish,  so  that  recourse  thereto  may  be 
freely  had  by  any  person  interested  in  the  premises. 

So  long  as  the  policy  which  produced  the  Inclosure 
Act  of  1845,  and  its  numerous  amendments,  continued 
to  receive  popular  approval,  the  process  of  inclosure 
went  on  rapidly  under  its  provisions.  Year  after  year, 
sometimes  twice  in  a  single  session.  Parliament  passed 
a  short  Act  authorising  the  carrying  out  of  inclosure 
schemes  recommended  by  the  Inclosure  Commissioners ; 
until  the  disappearance  of  open  spaces,  especially  in 
the  neighbourhood  of  large  towns,  began  to  inspire 
thoughtful  people  with  a  doubt  whether  the  vaunted 
policy  of  the  Inclosure ,  Acts  was  really  for  the  benefit 
of  the  nation.  It  was  generally  believed  that,  apart 
from  questions  of  public  health,  the  rights  of  the  poorer 
commoners  had  been  somewhat  neglected  in  the  awards 
of  the  commissioners.  Popular  feeling  began  to  mani- 
fest itself.  The  formation,  in  the  year  1865,  of  the 
Commons  Preservation  Society,  marks  the  turn  of  the 
tide.  Statutes,  passed  with  the  object  of  hindering 
the  rapid  extension  of  that  process  which  Parliament 
had  hitherto  been  so  anxious  to  promote,  began  to  make 
their  appearance.  One  of  the  earliest  was  the  Metro- 
politan Commons  Act  of  1866,  which  expressly  forbade 
the  Commissioners  to  entertain  any  proposal  for  the 
inclosure  of  a  common  within  the  Metropolitan  Police 
District,  and  provided  an  elaborate  machinery  for  the 
conversion  of  such  commons  into  public  parks  and 
gardens.  And  this  policy  became  general  ten  years 
later,  when  the  Commons  Act,  1876,  enacted  that  any 
common  lands,  in  lieu  of  being  inclosed,  might  be  appro- 
priated as  open  land,  and  regulated  for  the  public  use ; 
and  expressly  provided,  that  any  encroachment  on,  or 
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inclosure  of,  a  village  green  or  recreation  ground,  having 
a  known  and  defined  boundary,  should  be  a  public 
nuisance,  and  summarily  punishable  before  the  magis- 
trates. A  civil  jurisdiction  is  also  thereby  given  to  the 
county  court  of  the  district  in  the  matter  of  any  such 
nuisance ;  and  that  court  may  accordingly,  as  the  justice 
of  the  case  requires,  grant  injunctions  or  make  orders 
•  of  removal  or  abatement.  The  change  of  policy  evidenced 
by  the  legislation  of  1866  and  1876  has,  in  recent  years, 
been  carried  still  further  by  the  Law  of  Commons 
Amendment  Act,  1893,  and  the  Commons  Act,  1899 ; 
by  the  latter  of  which  (a)  any  district  council  is  authorised 
to  prepare  a  scheme  for  the  regulation  and  management 
of  any  common  within  its  district,  and  non-Parliamentary 
grants  or  inclosures  of  commons,  even  for  the  most 
beneficent  objects,  are  forbidden  (b).  So  that  the  elaborate 
provisions  of  the  Inclosure  Act,  1845,  though  nominally 
unrepealed,  have  become  almost  a  dead  letter. 

II.  [The  second  species  of  incorporeal  hereditaments 
which  we  propose  to  consider  are  ways,  or  the  right  of 
going  over  another  man's  ground.  And  by  ways  we  do 
not  here  mean  highways,  which  are  common  to  the 
public,  but  private  ways,  in  which  one  man  has  an 
interest  and  a  right,  whilst  another  is  owner,  or  at  least 
occupant,  of  the  soil  over  or  through  which  the  ways  are 
exercised.  Such  ways  may  be  grounded  on  special  per- 
mission, as  when  the  owner  of  land  grants,  by  deed,  to 
another  man  the  liberty  of  passing  over  his  (the  grantor's) 
land,  to  go  to  church,  to  market,  or  the  like;  or  they 
may  be  by  prescription,  i.e.,  by  implied  grant,  as  if  all 
the  owners  and  occupiers  of  such  a  farm  have  long  used 
to  cross  such  a  ground  for  such  a  particular  purpose.] 
But  as  has  been  before  remarked,  it  is  now  the  doctrine 
of  the  law,  that  there  can  be  no  such  thing  as  a  true 

(a)  S.  1.  (6)  S.  22. 

S.C. — VOL.  I.  T 
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right  of  way,  or  any  other  easement,  held  '  in  gross,'  i.e., 
independently  of  the  claimant's  interest  in  some  domi- 
nant tenement,  for  the  benefit  of  which  the  easement  is 
.  claimed  (a).  At  first  sight  this  rule  appears  to  be  incon- 
sistent with  the  well-known  cases  in  which  jura  in  alieno 
solo  have  been  recognised  as  exercisable  by  the  inhabi- 
tants of  a  particular  district,  or  other  indefinite  body  (6). 
It  is,  however,  probable,  that  this  latter  class  of  rights 
are  not  true  incorporeal  hereditaments  at  all,  but  merely 
personal  privileges,  arising  by  custom  only,  and  incapable 
of  being  transferred.  And  it  is  necessary  also  to  dis- 
tinguish true  rights  of  way  from  privileges  belonging  to 
the  public,  which  can  only  be  claimed  (in  the  absence  oi 
special  interest)  in  the  name  of  the  Crown  (c). 

[A  right  of  way  may  also  arise  of  necessity ;  as  it  A. 
grants  to  B.  a  piece  of  ground  in  the  middle  of  his  field, 
he  at  the  same  time  tacitly  and  explicitly  gives  him  a 
way  to  come  to  it  (d),  for  that  is  necessary  to  its  enjoy- 
ment. In  like  manner,  a  tenant  at  will  has,  after  the 
determination  of  his  interest  by  the  lessor,  free  entry, 
egress,  and  regress  into  the  land,  in  order  to  cut  and 
carry  away  his  emblements.  For  when  the  law  gives  a 
right,  it  gives  everything  necessary  to  the  exercise  of  the 
right  (e).] 

The  extent  of  the  user  justified  by  a  right  of  way  is, 
for  the  most  part,  a  question  of  fact.  Various  kinds  of 
right  of  way  are  recognised  by  law,  e.g.,  'cart  ways,' 
'  bridle '  or  '  pack  ways,'  '  foot  ways,'  and  the  like ;  whose 
names  will  sufficiently  indicate  the  purposes  to  which 
they  are  to  be  put.  It  is,  of  course,  for  the  person  who 
asserts  his  claim  to  a  right  of  way  to  prove  its  extent. 

(a)  Bangeley      v.      Midland  established  in  A.-G.  v.  Wright 
Bail.  Co.  (1868)  L.  E.  3  Ch.  [1897]  2  Q.  B.  318. 
App.311.  (rf)  Clarke    v.   Cogge    (1606) 

(b)  Fitch  V.  Bawling  (1795)  Cro.  Jao.  170;  Mnchliffe  v. 
2H.  Bl.  393;  Hallr.  Netting-  Lm-d  Kinnoul  (1838)  5  Bing. 
ham  (1875)  L.  R.  1  Ex.  D.  1.  (N.  C.)  24,  25. 

(c)  For   example,  the    claim  (e)  Co.  Litt,  55  a,  56  a. 
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Further  it  may  be  noticed  (as  the  point  is  of  general 
importance)  that,  in  the  absence  of  special  agreement, 
the  occupier  of  the  servient  tenement  is  not  bound  to 
repair  the  path,  and  that,  consequently,  the  person  in 
whom  the  right  of  way  is  vested  has  no  general  right  to 
trespass  on  adjoining  land  on  the  servient  tenement,  if 
the  path  be  out  of  repair.  It  is  possible,  however,  that 
he  may  claim  the  right  himself  to  repair  the  path  (a). 
If,  however,  the  servient  occupier  deliberately  obstruct 
or  destroy  the  path,  or  if  he  is  bound  to  repair  and  does  not, 
the  person  in  whom  the  right  of  way  is  vested  may  justify 
trespass  on  the  adjacent  land  of  the  servient  owner  (b). 

III.  [Watercourses  are  the  third  species  of  incorporeal 
hereditaments ;  a  watercourse  being  the  right  which  a 
man  has  to  the  benefit  of  the  flow  of  certain  water.  It  ■ 
is  distinguishable  from  the  right  of  merely  using  the 
water  flowing  over  one's  own  soil,  which  is  incident  as 
of  course  to  the  property  in  the  soil  itself  (c) ;  for  the 
right  to  a  watercourse  involves  the  right  to  have  the 
course  of  the  water  kept  free  from  any  interruption  or 
disturbance  to  the  prejudice  of  the  claimant  of  the  right, 
whether  by  diversion  of  the  water,  or  any  obstruction 
of  its  flow,  or  its  pollution  by  any  offensive  commixture. 
He  who  is  in  possession  of  any  soil,  is  privid  facie  in 
possession  also  of  the  free  course  of  the  streams  which 
flow  over  its  surface  (d) ;  but  streams  underground 
(including  wells  and  springs)  are  ordinarily  of  too  un- 
certain a  character  to  admit  of  appropriation  (e).  More- 
over the  natural  right,  where  it  exists,  as  well  as  the 

(a)  TaylorY.Whitehead(1781)  (6)  Suryv.Pigot  (1626)  Poph. 

2'Dougl.74:5;Jcmesy.Pritchwi-d  166;   Miner  v.  Cfilmore  (1855) 

[1908]  Ch.,  at  p.  638.  12  Moo.  P.  C.  156. 

(6)  Henn's    Case    (1632)   Sir  (d)  Sampson    v.    Soddinott 

W.  Jones,  297 ;  Selby  v.  Nettle-  (1857)  1  C.  B.  (N.  S.)  590. 

fold  (1873)  L.  R.  9  Ch.  App.  (e)  Chasemore    v.    Richards 

111 ;  Staeey  v.  Sherrin  (1913)  (1857)  2  H.  &  N.  168 ;  Ballard 

29  T.  L.  R.  555.  v.  ToTOZmso»i(1885)29Ch.D.120. 

T  2 
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[easement  of  -watercourse,  may  be  divested  by  express 
agreement  between  the  parties  interested,  or  by  long 
usage,  which  is  evidence  of  some  antient  agreement  of 
that  description.  And  therefore  my  general  claim  to 
have  the  water  of  such  a  stream  flowing  freely  and 
without  disturbance  over  my  land,  may  be  successfully 
opposed  by  my  neighbour,  if  he  can  prove  that,  by  some 
grant  of  mine  or  of  my  ancestors,  he  is  authorised  to 
keep  up  a  mill  or  the  like,  and  thereby  to  cause  an 
obstruction  in  the  flow  of  the  stream,  or  if  he  can 
establish  a  title  by  long  usage  to  do  so.  For  he  has 
then  by  grant  or  by  prescription  a  watercourse  for  such 
special  purpose,  to  which  the  general  right  I  might 
otherwise  have  had  by  occupancy,  or  any  special  claim 
by  way  of  grant  or  prescription,  has  become  subordinate. 

IV.  Lights,  otherwise  called  antient  lights,  are  a  fourth 
species  of  incorporeal  hereditaments,  the  term  being 
used  to  express  a  man's  right  to  have  the  access  of  the 
sun's  rays  to  his  windows,  free  from  any  obstruction 
by  the  occupier  of  adjoining  land.  For  the  element  of 
light,  like  that  of  water,  is  capable  to  a  certain  extent  of 
appropriation  by  mere  occupancy;  a  man  on  his  own 
land  having,  in  the  absence  of  rival  claiins,  a  right,  to  a 
reasonable  amount  of  the  light  which  would  naturally 
come  to  him.  He  may  even  erect  a  house  on  the 
boundary  line  of  his  property,  so  as  to  overlook  his 
neighbour,  with  as  many  windows  as  he  pleases ;  and 
by  force  of  some  grant,  or  by  prescription,  he  may  be 
or  become  entitled  to  maintain  these  windows  in  freedom 
from  all  obstruction.  But  in  the  absence  of  any  grant, 
and  before  any  prescriptive  right  has  arisen,  it  is  com- 
petent to  the  owner  of  the  adjoining  land,  by  a  wall  or 
otherwise,  to  intercept  or  to  obstruct  the  light,  and  so 
to  prevent  the  easement  from  arising  (a).] 

(a)  Blanchaird     v.     Bridges      v.    Great    Western    Rail.    Co, 
(1835)  4  A.  &  E.  176;   Bmner      (1883)  24  Ch.  D.  1. 
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During  the  latter  half  of  the  nineteenth  century,  a 
theory  grew  up  that  this  important  right  to  lights  was 
governed  in  all  respects  by  the  law  relating  to  pro- 
prietary claims;  and,  consequently,  it  became  the 
practice  to  regard  the  owner  of  a  dominant  tenement 
as  legal  owner  of  as  much  light  as  he  had,  in  fact, 
enjoyed  during  the  prescriptive  period  necessary  to 
found  a  claim  of  antient  lights.  This  theory  was,  in 
all  probability,  due  largely  to  the  circumstance  that 
claims  to  antient  lights  had  for  long  been  enforced,  not 
by  legal  actions  for  damages,  but  by  suits  in  Chancery 
for  injunctions  to  stop  alleged  infringements.  In  such 
cases,  especially  in  interlocutory  stages,  the  Court  of 
Chancery  seems  to  have  regarded  user  as  primd  facie 
proof  of  title ;  and,  as  many  of  such  actions  were  never 
brought  to  a  conclusion,  this  practice  of  the  court 
fostered  the  theory  we  have  described.  But  the  theory 
received  a  severe  blow  in  the  decision  of  the  House  of 
Lords  in  a  well-known  modern  case  (a),  in  which  the 
House  laid  down  the  principle,  that  an  action  based  on 
alleged  infringement  of  a  right  to  lights  is,  in  essence, 
an  action  of  Nuisance,  and  that  (at  any  rate  where  the 
claim  is  founded  on  prescription  or  user)  the  claimant 
will  not  succeed,  unless  he  proves  that  the  amount  of 
light  left  him  is  insufficient  for  the  ordinary  purposes 
of  civilised  life.  The  importance  of  the  decision  of  the 
House  of  Lords  is  unquestionable;  and  its  historical 
soundness  cannot  be  denied.  Whether  it.  is  equally 
suited  to  modern  conditions,  may  be  a  matter  of  doubt. 
Presumably,  it  does  not  apply  to  express  grants. 

V.  [Franchises,  otherwise  called  liberties,  are  a  fifth 
species  of  incorporeal  hereditaments ;  a  franchise  being 
a  royal  privilege,  or  branch  of  the  Crown's  prerogative, 

(a)  Colls Y. Home midColonial  followed  in  Amhler  v,  Gordon 
Stores  [1904]  A.  C.  179;  since      [1905]  1  K.  B.  417. 
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[subsisting  in  the  hands  of  a  subject  (a).  Franchises, 
therefore,  being  derived  from  the  Crown,  must  either 
arise  from  royal  grant,  or  be  held  by  prescription,  which 
pre-supposes  such  a  grant  (6).  And  they  may  be  vested 
either  in  natural  persons  or  in  bodies  politic,  in  one  man 
or  in  many.  But  the  same  identical  franchise  that  has 
before  been  granted  to  one  cannot  be  bestowed  on 
another;  for  that  would  prejudice  the  former  grant  (c). 

To  be  a  county  palatine  is  a  franchise  vested  in 
a  number  of  persons;  and  to  have  a  bailiwick  or 
liberty  exempt  from  the  sheriff  of  the  county,  and 
wherein  the  grantee  only  and  his  officers  are  to  execute 
process,  is  a  franchise.  There  are  also  many  franchises 
exercisable  by  lords  of  manors,  as  annexed  to  their 
manors,  e.g.,  to  hold  a  court  leet,  or  to  have  waifs, 
wrecks,  estrays,  treasure-trove,  royal  fish,  and  for- 
feitures, the  nature  of  all  which  franchises  will  more 
particularly  appear  when  we  come  to  speak  of  the 
Crown's  prerogatives  {d).  So  also  there  may  be  a 
franchise  to  have  a  fair,  market,  ferry,  or  the  like,  with 
the  right  of  taking  toll  there ;  or  to  have  forest,  chase, 
park,  warren,  or  fishery.  Among  franchises,  there  are 
many  which  belong,  in  point  of  arrangement,  to  other 
parts  of  the  present  treatise ;  but  to  some  more  particular 
notice  is  due  in  this  place.] 

1.  And,  first,  as  to  fairs,  markets,  and  ferries.  In  the 
absence  of  special  circumstances,  there  is,  of  course, 
nothing  in  law  to  prevent  any  man,  who  has  the  neces- 
sary means,  from  opening  a  market,  or  offering  to  carry 
passengers  by  boat  from  point  to  point  for  hire.  But, 
in  order  that  a  man  may  have  the  exclusive  right  to 
hold  a  market  or  keep  a  ferry  within  a  given  radius,  he 

(a)  rinch,  Discowse,  164.  practice,  before  granting  a  new 

(6)  Co.  Litt.  114 ;    Goodman  franchise,  to  iold  an  enquiry  ad 

V.    Mayor    of   Saltash     (1882)  quod  damnum. 

L.  R.  7  App.  Ca.  633.  (d)  See  post,  bk.  iv.  pt.  i.  ch. 

(c)  It  was,  consequently,  the  vii.  (vol.  ii.,  pp.  624-632). 
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must  entitle  himself  either  by  Act  of  Parliament,  by 
royal  grant,  or  by  prescription  (a).  And  no  other  title 
than  these  will  suffice ;  for  no  fair,  market,  or  ferry,  in 
the  sense  of  an  exclusive  franchise,  can  be  lawfully  set 
up  without  licence  from  the  Crown  (&).  But  a  man  may, 
under  such  titles,  lawfully  claim  to  be  lord  of  a  fair 
or  market,  though  he  be  not  the  owner  of  the  soil  of 
the  place  whereon  it  is  held  (c) ;  or  to  be  the  proprietor 
of  a  ferry,  though  he  be  not  the  owner  either  of 
the  soil  over  which  it  is  exercised  (fi),  or  of  the  land 
on  either  side  of  the  river  (e).  It  is  only  necessary 
that,  in  such  cases,  he  should  have  such  rights 
as  will  authorise  him  to  embark  and  disembark  his 
passengers  (/). 

The  right  to  take  toll,  also,  is  usually  (though  not 
necessarily  (gf))  a  part  of  the  privilege.  The  tolls  of  a 
fair  or  market  are  due  either  in  respect  of  goods  sold 
there,  or  for  stallage,  pickage,  or  the  like,  in  respect  of 
stalls  or  poles  fixed  in  the  soil  (h).  But  the  right  of  the 
Crown  to  authorise  the  collection  of  tolls  is  viewed  by 
the  law  with  a  salutary  jealousy ;  so  that  no  burthen  of 
that  kind,  nor  indeed  any  franchise  which  imposes  a 
burden  on  the  public  generally,  can  be  enforced ;  unless 
it  have  had  a  reasonable  commencement,  that  is  to  say, 
unless  it  be  founded  on  an  adequate  consideration,  as 
between  the  public  and  the  grantee  (i).  This  considera- 
tion, in  the  case  of  a  faiir  or  market,  is  the  duty  incumbent 

(a)  2  Inst.   220;    Trotter  v.  (g)  Heddy     v.      Wheelhouse 

Harris  (1828)  2  Y.  &  J.  285.  (1596)  Cro.  EUz.  558;   Etm-l  of 

(6)  2  Inst.  220 ;  B.  v.  Marsden  JEgremimt  v.  Saul  (1837)  6  A.  & 

(1765)  3  Burr.  1812.  E.  924;  B.  v.  Starlcey  (1837)  7 

(c)  A.-G.  V.  Somer  (1884)  14  A.  &  E.  106. 

Q.  B.  D.  245.  (h)  2  Inst.  220. 

(d)  Newton  v.  OuMtt  (1862)  (i)  Ibid. ;    Saspert  v.  Wiles 
12  C.  B.  (N.  8.)  32.  (1670)  1  Ventr.  71;  Mayor  of 

(e)  Peter  v.  Kendal  (1827)  6  Nottingham  v.  Lambert  (1738) 
B.  &  C.  703.  Willes,  116 ; .  Truman  v.  Walg- 

(/)  Ibid.  ham  (1766)  2  WUs.  296. 
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on  the.  grantee  to  provide  ground  for  the  purpose, 
and  to  regulate  the  proceedings ;  in  that  of  a  ferry,  to 
keep  up  a  boat  for  passage  over  a  stream  not  otherwise 
fordable.  And  it  is  also  essential,  that  the  burthen  be 
reasonable  in  its  amount  (a) ;  for  where  the  tolls  granted 
are  outrageous,  the  franchise  is  illegal  and  void  (b). 

It  is,  however,  to  be  remarked,  that,  when  any  one  of 
the  privileges  in  question  can  be  shown  to  exist,  the 
party  entitled  to  it  has  a  right  of  action,  not  only 
against  those  who  refuse  or  evade  payment  of  toll  where 
it  is  due,  but  also  against  those  who  disturb  his  franchise 
by  setting  up  a  new  fair,  market,  or  ferry,  so  near  to 
his  as  to  diminish  his  custom  (c) ;  while,  on  the  other 
hand,  he  is  himself  liable  to  be  criminally  indicted,  if, 
by  his  wilful  act,  or  even  by  his  neglect  of  duty,  the 
subjects  of  the  realm  are  obstructed  in  their  lawful  use 
of  the  franchise  (d).  But  the  more  usual  course  in  such 
cases  is,  for  the  party  grieved  to  proceed  by  information 
to  obtain,  a  foifeiture  of  the  franchise.  The  information 
in  the  nature  of  a  sci  fa  is  the  more  appropriate  where 
mere  neglect  is  alleged  (e) ;  in  the  nature  of  quio  warranto 
where  positive  abuse  is  set  up. 

We  may  here  observe,  that  the  legislature  has,  more 
especially  of  recent  years,  enacted  divers  provisions  for 
the  establishment  and  subsequent  regulation  of  fairs  and 
markets  by  local  authorities ;  which  provisions  are  either 
of  a  general  applicability  to  all  fairs  and  markets  (/),  or 
relate  exclusively  to  some  particular  institution,  e.g.,  the 

(a)  2  Inst.  220.  though,  in  form  a  privilege,  is 

(6)  Stat.  Westm.  I.  (1276)  c.  really  a  duty  imposed  for  the 
31 ;  2  Inst.  219.  benefit  of  the  pubKc  (B.  v.  Haver- 

(c)  Mayor  of  Dorchester  v.  ing-aUe-Bower{1822)5B.&A\i. 
Unsor  (1869)  39  L.  J.  Ex.  11 ;  691)  ;  (2)  it  was  granted  merely 
Wiloox  V.  Steel  [1904]  1  Ch.  for  the  pleasure  or  profit  of  the 
212.  owner    {Leicester  Forest    Case 

(d)  WiUes,  512  (n.).  (1607)  Cro.  Jao.  155). 

(e)  But  it  is  said  that  forfei-  (/)  The  Markets  and  Fairs 
ture  cannot  be  pronounced  if  Clauses  Act,  1847  (10  &  11  Vict, 
either  (1)  the  alleged  franchise,      c.  14). 
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Greenwich  market  (a)  or  the  market  at  Smithfield  {h). 
Some  of  these  enactments  prescribe  the  days  for  holding 
the  market  (c)  :  and  others  of  them  provide  for  the 
abolition  of  certain  fairs  (d),  and  for  the  suppression  of 
fairs  that  are  deemed  unlawful  (e). 

2.  Secondly,  as  to  the  franchises  of  forest,  cliase,  park, 
ivarren  and  Jkhery.  These  were  once  of  vast  import- 
ance, but  have  now,  by  reason  of  changes  in  circum- 
stances, greatly  dwindled  in  practical  interest ;  and  a 
very  brief  account  of  them  will  here  suffice. 

[A  forest  is  the  right  of  keeping,  for  the  purpose  of 
venary  and  hunting,  wild  beasts  and  fowls  of  the  forest, 
chase,  park,  and  warren,  in  a  certain  territory  or 
precinct  of  woody  ground  or  pasture  set  apart  for  the 
purpose  (/).'  By  our  law,  no  man  can  make  title  to 
animals  ferae  naturae,  being  and  remaining  wild.  And 
though  a  man  may  take  or  kill  on  his  own  lands  animals 
ferae  naturae  (so  that  he  invade  not  any  exclusive  franchise 
of  sporting  which  another  person  may  possess  over  the 
same  lands),  yet  he  is  not  at  liberty  to  confine  beasts  of 
venary  in  a  wild  state  within  a  particular  precinct,  for 
the  mere  purpose  qf  diversion,  even  though  on  his  own 
soil ;  for  this  is  in  the  nature  of  an  unlawful  monopoly  {g). 
And  this  is  so,  notwithstanding  that  some  kinds  of 
animals /erae  naturae,  such  as  deer,  rabbits,  and  the  like, 
may  be  lawfully  kept  by  any  person  in  an  enclosed  place, 
if  preserved  as  property,  and  not  merely  for  the  purpose 
of  the  chase  {h). 

But  the  right  to  keep  animals  in  a  wild  state  for  mere 
diversion,  though  forbidden  to  the  subject,  has  been  at 

(a)  12  &  13  Viot.  (1849)  c.  28.  Laws  of  the  Fwest  (ed.  1665) 

(6)  14  &  15  Yict.  (1851)  c.  61.  41. 

(c)  Fairs  Act,  1873,  ss.  3,  {g)  Case  of  Monopolies  {imi) 
6,  7.  11  Eep.  87  b ;  2  Inst.  199. 

(d)  Pairs  Act,  1871.  (h)  Davies  v.  Powell  (1738) 

(e)  Metropolitan  Fairs  Act,  Willes,  48  ;  Morgan  v.  Aberga- 
1868.  venny  (1849)  8  C.  B.  768. 

(/)  Co.  Litt.  233  a ;  Manwood, 
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[all  times  admitted  as  a  matter  of  prerogative  in  the 
Crown;  and  this  right  was  so  liable  to  abuse,  that  it 
was  frequently  made  the  subject  of  specific  enactment. 
Despite  these  provisions,  however,  many  of  the  royal 
forests  still  exist ;  and  of  them  some  are  of  a  known 
origin,  such  as  the  New  Forest  in  Hampshire,  founded 
by  the  Conqueror,  that  of  Windsor  by  Henry  the  Eighth, 
and  that  of  Eichmond  by  Charles  the  First. 

But,  a  forest,  although  a  royal  possession,  is  capable, 
in  theory,  of  being  vested  in  a  subject  (a) ;  for  if  the 
sovereign  grants  a  forest  to  a  private  person,  with  words 
expressly  authorising  the  administration  of  forest  law 
there,  the  grantee  will  have  the  franchise  of  a  forest 
to  its  full  extent,  with  all  the  appropriate  courts  and 
officers  (b).  And  such  a  forest  is  a  right  which  the 
owner  thereof  (whether  sovereign  or  subject)  may  have 
either  in  his  own  lands  or  in  the  lands  of  another  (c). 
In  which  respect,  it  differs  from  a  right  of  common  and 
the  other  incorporeal  hereditaments  above  described. 
For  these  rights  of  common,  as  they  issue  out  of  the 
soil,  cannot  exist  in  the  same  man  who  is  owner  of  the 
soil  itself  (the  latter  title  superseding  all  inferior  claims 
like  these),  and  are  consequently  rights  which  a  man 
can  claim  to  exercise  only  in  alieno  solo;  though,  in 
truth,  the  operation  of  the  franchise  may  be  said  to  affect 
rather  the  lands  of  his  neighbours,  which  suffer  by  the 
ravages  of  the  deer  and  other  beasts,  than  those  of  the 
forest  lord  himself.  For  there  is  nothing  to  prevent  any 
one  allowing  beasts  of  the  forest  to  be  on  his  own  land  ; 
provided  that  they  do  no  damage  to  persons  lawfully 
there'  or  to  the  lands  of  other  persons. 

The  owner  of  a  forest  is  also  considered  (notwithstand- 
ing the  general  rule  that  title  cannot  be  made  to  things 

(a)  Co.  Litt.  233  a.  v.    Moody  (1697)    Ld.    Raym. 

(6)  Case,  of  Leicester  Forest  250 ;  Eohinson  v.  Bideep  Singh 

(1607)  Cro.  Jac.  155.  (1879)  11  Ch.  D.  834. 
(c)  4  Inst.  301,  318;   Suttrni 
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[ferae  naturae)  as  having  a  qualified  property  in  the  wild 
animals  of  chase  and  venary  there  found,  so  long  as 
they  continue  there ;  and  no  other  person  can  lawfully 
take  them  within  those  precincts,  or  chase  them  from 
thence  and  take  them  in  other  grounds  (a).  But  if  a 
wild  animal  strays  from  the  forest,  it  ceases  to  be  the 
property  of  the  owner  of  the  franchise,  and  will  belong 
to  the  first  taker. 

A  chase  is  a  franchise  granted  by  the  Crown  to  a 
subject,  empowering  the  latter  to  keep  for  his  diversion, 
within  a  certain  precinct  so  called,  the  wild  animals  of 
chase,  which,  in  a  legal  sense,  are  the  same  with  those 
to  which  the  right  of  forests  extends  (6).  But  the 
franchise  does  not  authorise  the  establishment  of  forest 
law  within  such  precinct  (c). 

A  parh  properly  signifies  an  inclosure,  and  is  popularly 
applied  to  any  ground  which  a  gentleman  chooses  to 
surround  with  a  wall  or  paling,  and  to  stock  with  a  herd 
of  deer ;  but,  in  the  technical  sense  in  which  we  now  use 
the  term,  a  park  is  nearly  equivalent  to  a  chase,  being 
in  efiiect  no  other  than  a  chase  inclosed  (d). 

Free-warren  is  a  simUar  franchise  (e),  granted  by  the 
Crown  to  a  subject,  for  preservation  or  custody  of  beasts 
and  fowls  of  warren,  which,  according  to  Lord  Coke,  are 
'  hare,  coney,  roe,'  '  partridge,  quail,  rail,  &c.,'  '  phea- 
sant, woodcock,  &c.,'  '  mallard,  heron,  &c.'  (/) ;]  but 
*  grouse  '  are  not  fowls  of  warren  (g).  To  this,  as  well  as 
to  chase  and  park,  apply  generally  the  principles  which 
have  been  before  noticed  in  respect  of  a  forest ;  with  this 
exception,  however,  as  to  a  park,  that  it  is  incapable  of 
being  claimed  in  alieno  solo,  and  can  exist  only  in  land 


(a)  Sutton  V.  Moo&y  (1697)  Litt.  2  a,  114   b; 

Ld.  Raym.  251.  Moody,  ubi  sup. 

(6)  Co.  Litt.  233  a.  (/)  Co.  Litt.  233  a;  Manw. 

(c)  Manw.  op.  cit.  52.  95. 

(d)  Ibid.  (g)  DuTce    of    Devonshire    v. 

(e)  See  Bro.  Ab.  Warren ;  Co.  Lodge  (1827)  7  B.  &  C.  36. 
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belonging  to  the  owner  of  the  franchise  himself.  But, 
of  course,  the  lord  of  a  park  or  warren  cannot  administer 
forest  law  therein. 

[K  free  fishery,  or  the  exclusive  right  of  fishing  in  a 
tidal  river,  or  arm  of  the  sea,  is  also  a  royal  franchise.  In 
non-tidal  rivers  (viz.,  in  those  not  tidal),  as  the  bed  or 
soil,  so  the  right  of  fishing  presumably  belongs  to  the 
owners  of  the  land  on  either  side,  and  to  them  only  (a) ; 
but  in  those  which  are  public,  that  is,  <iidal,  while  the 
bed  (so  far  at  least  as  the  tide  flows)  appertains  to  the 
Crown,  the  right  of  fishing  belongs  primd  facie  to 
the  public  at  large  (b).  But  either  in  tidal  or  in  non-tidal 
rivers,  there  may  be  a  particular  title  in  some  individual, 
by  which  the  presumptive  right  may  be  excluded ;  and 
this  may  take  place,  in  a  tidal  river,  by  force  of  some 
royal  grant,  or  of  some  prescription  entitling  a  private 
person  and  his  heirs  to  the  exclusive  right  of  fishing 
therein  (c). 

Grants  of  this  description  can  no  longer  be  made 
by  the  Crown  {d) ;  being  prohibited  by  King  John's 
Great  Charter  (e),  and  the  second  and  third  confirmations 
of  it  ia  the  reign  of  his  successor,  whereby  also  the 
right .  of  making  tceirs  in  our  public  rivers  was  re- 
strained (/).  But  the  right  of  making  such  grants, 
prior  to  its  prohibition,  was  considered  as  one  of  the 
flowers  of  the  prerogative ;  and  it  is  from  this  origin 
that  the  validity  of  a  free  fishery  at  the  present  day 
must  in  every  case  be  derived.  If  a  free  fishery  should 
have  fallen  to  the  Crown  by  forfeiture,  it  may,  semble, 
be  re-granted  (g) ;  but  it,  being  originally  part  of  the 
prerogative  of  the  Crown,  or  (as  it  is  quaintly  put)  a 

(a)  Hale,    De    Jure    Maris,  well  (1826)  5  B.  &  C.  875. 
oh.  1.  (e)  Cap.  47  (ed.  Stubbs). 

(V)  Hale,  w6i  sitp.  c.  3 ;  Carter         (/)  Cap.  33. 
V.  Mwrcot  (1768)  4  Burr.  2163.  (gf)  Mayor   of   Colchester   v. 

(c)  Carter  v.  Murcot,  vhi  sup.  Broohe  (1846)  7  Q.  B.  385. 

(d)  Buke  of  Somerset  v.  Fog- 
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['  flower  in  the  garland  of  the  Crown,'  is,  prima  facie, 
extinguished  hy  re-union  with  the  Crown  (a).  And  so 
this  doctrine  is  not  a  httle  doubtful.  At  any  rate,  the 
franchise  would  not  revive  without  express  grant,  which 
would,  seemingly,  be  contrary  to  the  provisions  of  the 
Great  Charter,  previously  mentioned.  Free  fishery,  it 
need  hardly  be  observed,  is  a  franchise,  and  is  wholly 
different  from  the  right  of  common  of  piscary  formerly 
mentioned ;  the  latter  not  being  a  franchise  at  all,  but  a 
right  created  by  the  grant  of  a  subject.  Moreover,  in 
a  free  fishery,  a  man  has  a  qualified  property  in  the  fish 
before  they  are  caught ;  while  in  a  common  of  piscary, 
he  has  no  property  at  all  till  capture  (6). 

VI.  Rents  are  the  last  species  of  incorporeal  heredita- 
ments that  we  propose  to  notice  in  this  place.  The  word 
rent  (redditus)  signifies  an  annual  payment  or  return,  of 
a  certain  amount,  yielded  periodically  out  of  the  profits 
of  some  corporeal  hereditament,  by  the  tenant  thereof. 
First,  it  is  yielded,  that  is,  paid  as  a  thing  due ;  and 
therefore  it  is  said,  by  the  ancient  lawyers,  to  lie  in 
render,  in  contradistinction  to  those  incorporeal  heredita- 
ments, (as  common  or  the  like,)  which  the  party  entitled 
thereto  is  merely  authorised  to  take  for  himself,  and 
which  are,  consequently,  said  to  lie  in  prender.  Second, 
it  is  of  certain  amount,  or  that  which  may  be  reduced  to 
certainty  by  either  party;  for  cerium  est  quod  cerium 
reddi  potest  (e).  Third,  it  is  payable  periodically,  as 
yearly,  or  in  every  second,  third  or  fourth  year,  or  the 
like  (d).  Again,  it  is  considered  as  payable  out  of  the 
profits  of  the  land,  and  must  consequently  not,  be  part  of 
the  land  itself  (e) :  wherein  it  differs  from  an  exception  in 

(o)  Abbot  of  Strata  Marcella's         (b)  Smith    v.    Kemp    (1692) 
Case   (1591)  9  Eep.  25  b;    D.      Holt,  322. 
of  Northumberland  v.  Houghtmi         (c)  Co.  Litt.  142  a. 
(1870)  L.E.  5  Bxch.  127 ;  A.-G.         (A)  Ibid.  47  a. 
V.  British  Museum  [1903]  2  Ch.  (e)  Ibid.  141  b,  143  a. 

598. 
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[a  grant,  which  is  always  part  of  the  thing  granted.  So 
there  cannot  be  reserved,  by  way  of  rent,  the  vesture  or 
herbage  of  the  land  demised  (a).  But  there  is  no  occa- 
sion for  rent  to  be,  (as  it  usually  is,)  a  sum  of  money ; 
for  spurs,  capons,  horses,  corn,  and  other  matters  may 
be  rendered  by  way  of  rent  (b).  Bent  must,  as  we  have 
said,  issue  out  of  hereditaments  corporeal;  therefore  a 
rent  cannot  be  reserved  out  of  a  common,  a  franchise,  or 
the  like  (c),  or  generally  out  of  any  incorporeal  heredita- 
ment. But  a  grant  of  such  annuity  or  sum  may  operate 
as  a  personal  contract,  and  oblige  the  grantor  to  pay  the 
money  reserved  (d).  And  lastly,  the  person  from  whom 
rent  is  due  must  be  the  terre-tenant  of  the  land ;  and 
any  such  terre-tenant  (though,  probably,  not  a  mere 
tenant  at  a  rack  rent)  (e)  will  be  personally  liable  to  pay 
the  amount  of  the  rent,  even  though  he  has  entered  into 
no  personal  engagement  to  do  so  (/). 

There  were  known  to  the  common  law  three  manner 
of  rents,  viz.,  rent-service,  rent-charge,  and  rent-seek  (g). 
Rent-service  is  where  the  rent  accrues  in  connection  with 
a  tenure,  attended  (as  tenure  almost  invariably  is)  by 
fealty,  or  by  fealty  and  other  services  (/i) ;  and  this 
whether  the  party  to  whom  the  rent  is  due  be  entitled  to 
fealty  as  having  the  reversion  of  the  land  out  of  which 
the  rent  issues,  or  as  having  the  mere  seignory.  Thus, 
if  A.,  seised  in  fee,  make  a  gift  of  land  to  B.  in  tail,  or 
demise  to  him  for  life,  or  years,  reserving  a  rent,  or  if 
B.  be  seised  in  fee  of  a  tenement  holden  of  A.  as  lord  of 
a  certain  manor,  at  a  certain  antient  rent,  such  rent  is, 
in  either  case,  rent-service,  for  it  is  due  as  from  a  tenant 
owing  fealty  to  his  lord.     To  rent  of  this  description  the 

(a)  Co.  Litt.  141  b,  142  a.  (/)  Thomas  v.  Sylvester  (1873) 

(6)  Ihid.  L.  E.  8   Q.    B.    368 ;    Foley's 

(c)  Ibid.  144  a,  147  a.  Charity  Y^Dudley  [1910]  1  K.B. 

(d)  Lord  Hastings  v.  N.  E.  817;    Cundiff  v.  Fitzsimmons 
By., Co.  [1898]  2  Ch.  674.  [1911]  1  K.  B.  513. 

(e)  Be  Herbage  Bents  [1896]  (g)  Litt.  b.  213. 

2  Ch.  811.  {h)  Ibid. :  Co.  Litt,  142  a. 
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[common  law  attaches,  as  of  common  right,  and  indepen- 
dently of  any  express  provision  for  that  purpose  between 
the  parties,  the  power  of  distress  which  was  incident  to 
the  fealty  due  by  the  tenant  to  his  landlord  (a).  That 
is,  the  lord  is  entitled,  in  the  event  of  the  rent  falling 
into  arrear,  to  enforce  payment  without  legal  process,  by 
entering  upon  the  land,  and  seizing  the  goods  and 
chattels  found  thereon,  in  manner  to  be  described  in 
a  subsequent  chapter  (jb).  And  this  common  law  right 
of  distress  attaches  even  to  the  rent  payable  by  a 
tenant  at  will ;  although,  by  reason  of  their  being  no 
fealty  in  such  a  case,  such  rent  is  not  properly  rent- 
service  (c). 

A  rent-charge  is  where  the  owner  of  the  rent  has 
neither  seignory  nor  reversion,  and  can  consequently 
claim  no  fealty,  yet  is  entitled  to  distrain  by  force  of  an 
express  contract.  As  where  a  man  by  deed  conveyed  to 
another  his  whole  estate  in  fee  simple,  with  a  certain 
rent  payable  to  him  thereout,  and  added  to  the  deed  a 
covenant  or  clause  of  distress,  viz.,  that,  if  the  rent  were 
in  arrear,  it  should  be  lawful  to  distrain  for  the  same  (d), 
or  where  a  man  by  deed  granted  out  of  the  land  w,hereof 
he  is  seised  a  certain  rent  payable  to  another,  with  a  like 
clause  of  distress  (e).  In  either  of  these  cases,  the  land 
was  liable  to  the  distress,  not  of  common  right,  but  by 
virtue  of  the  clause  in  the  deed.  And  therefore  it  was 
called  a  rent  charge,  because  in  this  manner  the  land 
was  charged  with  a  distress  for  the  payment  of  it  (/). 
But  now,  by  virtue  of  the  Landlord  and  Tenant  Act, 
1730  (a),  the  owner  of  such  a  rent-charge  may  distrain 
on  the  land  for  arrears ;  even  though  he  has  no  express 
power  by  the  deed  of  charge.]  And,  in  the  case  of  rent 
charges  created  since  1881,  he  may,  by  virtue  of  the 

(a)  Litt.  s.  214  (d)  Litt.  s.  217. 

(b)  See  post,  bk.  v.  oh.  vii.  (e)  Ibid,  s.  218. 
(vol  iii.,  pp.  447-460).  (/)  Ibid.  s.  217. 

(c)  Litt.  s.  72 ;  Anderson  v.  (jr)  S.  5. 
M,  B.  Go.  (1861)  3  E.  &  E.  614. 
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Conveyancing  Act,  1881  (a),  if  the  rent  is  in  arrear  for 
forty  days,  and  unless  the  provisions  of  the  Act  have 
been  excluded  or  modified  by  the  deed  creating  the 
charge,  exercise  the  further  right  of  entering  the  land 
and  holding  the  same,  or  any  part  thereof,  or  of  demising 
the  land  or  any  part  thereof  to  a  trustee  for  a  term  of 
years,  upon  trust  to  raise  the  arrears ;  until,  by  one 
method  or  the  other,  the  arrears  have  been  discharged. 

[A  rent-seek  {redditus  siccus)  is  where  the  owner  of  the 
rent  has  neither  seignory  nor  reversion,  nor  any  such 
express  power  of  distress  as  the  owner  of  a  rent-charge 
has ;  and  in  any  of  the  cases  of  rent-charge  we  have 
just  mentioned,  if  no  clause  of  distress  had  been  inserted 
in  the  deed,  the  rent  would,  at  the  common  law,  have 
been  rent-seek  (fo),]  But  now,  by  virtue  of  the  statutory 
provisions  just  referred,  rents-seek  have  virtually  ceased 
to  exist. 

[There  are  also  other  species  of  rents  mentioned  in  the 
books ;  but  they  are  all  reducible  to  one  or  other  of  the 
three  above  enumerated.  Rents  of  assize  are  the  certain 
established  and  antient  rents  of  the  freeholders  and 
copyholders  of  a  manor  (c) ;  and  these  antient  rents  can- 
not be  departed  from  or  varied.  Those  of  the  freeholders 
are  frequently  called  chief  rents  {redditus  eapitales) ;  and 
both  sorts  are  indifferently  denominated  quit  rents 
(quieti  redditus),  because  thereby  the  tenant  goes  quit  and 
free  of  all  other  services.  When  these  payments  were 
received  in  silver  or  white  money,  they  were  antiently 
called  '  white  rents '  or  '  blanch  forms '  {redditus  alU),  in 
contradistinction  to  rents  reserved  in  work,  grain,  &c., 
which  were  called  '  black  mail '  {redditus  nigri)  {d).]  Quit 
rents  are  rent-service;  from  which  it  follows  that  the 
lord  is  entitled,  as  of  common  right,  to  distrain  for  them 
when  they  fall  into  arrear.  '  Rack  rent '  is  a  term  expres- 
sive only  of  the  proportion  a  rent  bears  to  the  value  of 

(a)  S.  44.'  (c)  2  Inst.  19. 

(6)  Litt.  ss.  2J7,  218,  (d)  Ibid. 
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the  tenement  on  which  it  is  charged,  or  in  respect  of 
which  it  is  reserved ;  the  rent  being  so  termed  when  it  is 
of  the  full  value  of  the  tenement,  or  near  it.  A  '  fee  farm 
rent '  is  a  rent-charge  issuing  out  of  an  estate  in  fee,  and 
occurs  where  an  estate  in  fee  is  granted  subject  to  a 
rent  in  fee,  of  at  least  one-fourth  of  the  value  of  the 
lands  at  the  time  of  its  reservation  (a) ;  a  grant  of  lands, 
reserving  so  considerable  a  rent,  is  indeed  only  letting 
lands  to  farm  in  fee  simple,  instead  of  the  usual  method 
of  letting  them  for  life  or  years.  But  such  a  rent,  if 
created  by  a  subject  since  the  statute  of  Quia  Emptores  (b), 
whereby  estates  alienated  in  fee  simple  are  held  by  the 
same  lord  from  whom  the  grantor  held  before,  can  never 
be  a  rent-service ;  for  no  reversion  can  be  reserved  to  or 
arise  in  the  grantor  by  such  a  grant.  But  it  can  now  be 
distrained  for,  under  the  provisions  of  the  Landlord  and 
Tenant  Act,  or  the  Conveyancing  Act  (c). 

[Eent  is  due  and  payable  upon  the  land  from  which  it 
issues ;  that  is,  if  no  particular  place  be  mentioned  in 
the  reservation  {d).  But,  in  the  case  of  rent  due  to  the 
Crown,  the  payment  may  be  either  at  the  Exchequer,  or 
to  a  receiver  in  the  country  (e).  And  strictly,  rent  is 
demandable  and  payable  before  the  time  of  sunset  of  the 
day  whereon  it  is  reserved  (/) ;  though  some  have  said 
that  it  is  not  absolutely  due  till  midnight  (g).] 

By  the  common  law,  if  the  estate  or  interest  of  the 
person  entitled  to  the  rent  came  to  an  end  in  the  interval 
between  one  of  the  days  of  payment  and  another  (as 
where  it  determined  by  the  death  of  a  lessor  who  was 
tenant  for  life),  the  periodical  sum  then  accruing  was 
entirely  lost  to  the  lessor  and  his  representatives  (h) ; 

(a)  Co.  Litt.  143  b.  (/)  Go.  Litt.  202  a. 

(6)  18  Bdw.  I.  (1290),  st.  1.  (g)  Lord  BocJeingham  v.  Pen- 

(c)  See  ante,  pp.  287-288.  rice  (1711)  1  P.  Wms.  178. 

(d)  Co.  Litt.  201  b.  (h)  Jermer  v.  Morgan  (1717) 

(e)  Bm-oughe's  Case  (1596)  4  1  P.  Wms.  392. 
Rep.  73  b. 

s.c. — VOL.,  I,  u 
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and,  supposing  the  rent  itself  not  to  determine,  but  to 
continue  payable  to  some  person  in  remainder  or 
reversion,  the  whole  sum  accruing  in  respect  of  such 
interval  would  have  belonged  to  that  person,  though  the 
.greater  portion  of  such  period  might  have  elapsed  in  the 
time  of  his  predecessor.  But,  as  we  have  said  in  a 
former  chapter  (a),  it  has  now  been  provided  by  the 
Apportionment  Act,  1870,  which  repeals,  but  re-enacts 
with  amendments,  certain  earlier  Acts,  that,  after  the 
passing  of  that  statute,  all  rents  and  other  periodical  pay- 
ments in  the  nature  of  income,  whether  reserved  or  made 
payable  under  an  instrument  in  writing  or  otherwise, 
shall  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly. 

Where  the  tenant  under  a  lease  has  been  lawfully 
evicted  of  part  of  the  land  demised,  and  out  of  which 
the, rent  issues,  or  where  part  of  the  land  demised,  and 
out  of  which  the  rent  issues,  has  been  surrendered  by 
the  tenant  to  the  lessor,  or  where  the  lessor  has  aliened 
the  reversion  as  to  part,  in  all  these  cases,  also,  the  rent 
must  be  apportioned;  and  so  much  of  it  only  will  be 
payable  to  the  lessor  as  corresponds  with  the  value  of 
what  is  still  held  by  the  tenant  under  him  (6).  But 
where  the  tenant  has  been  tortiously  expelled  by  the 
act  of  the  landlord  himself,  even  from  a  part  of  the 
premises  only,  there  will  be  no  apportionment;  but 
the  whole  rent  will  be  suspended  so  long  as  the  expulsion 
continues  (c).  It  is,  perhaps,  needless  to  observe,  that 
no  division  of  the  land  made  by  a  tenant  will  prevent 
his  landlord  pursuing  his  remedies  of  distress  and  entry 
against  the  whole  of  the  land,  in  respect  of  any  arrears 
of  rent  or  breach  of  condition  in  respect  of  either  part. 
But  it  may  be  material  to  point  out,  that  an  assignee 
who  takes  over  part  of  the  land  comprised  in  a  lease,  is 
only  personally    liable    to    the    lessor  for    rent  (and, 

(a)  See  ante,  p.  165.  (c)  Morrison     v.     Chadwieh 

(6)  Co.  Litt.  148  a.  (1849)  7  C.  B.  283. 
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presumably,  breaches  of  covenant)  in  respect  of  his  own 
portion  (a).  For  this  purpose,  the  valuation  of  the  land 
must  be  reckoned  as  at  the  time  when  the  severance 
was  made  (b). 

Finally,  in  connection  with  the  subject  of  rents,  it 
may  be  pointed  out  that  the  Conveyancing  Act,  1881, 
makes  yet  another  important  alteration  in  the  law,  by 
the  section  (c)  which  provides  that  a  quit-rent,  chief-rent, 
perpetual  rent-charge,  or  other  perpetual  annual  sum 
issuing  out  of  land  (not  being  tithe  rent-charge,  or  rent 
reserved  under  a  lease  or  upon  a  sale  or  building  grant), 
whensoever  created,  may  be  redeemed  at  the  option  of 
the  owner  or  part-owner  of  the  land,  upon  payment  or 
tender  to  the  owner  of  the  rent  of  the  amount  certified, 
as  the  price  of  redemption,  by  a  certificate  of  the  Board 
of  Agriculture.  The  person  desirous  of  redeeming  is  to 
give  the  owner  of  the  rent  one  calendar  month's  notice 
of  his  intention  to  pay  or  tender  such  amount  for  the 
redemption  of  the  rent ;  and,  on  proof  of  such  payment 
or  tender,  so  made  after  such  notice  as  aforesaid,  the 
Board  grants  its  certificate  of  redemption,  and  the  land 
is  thereupon  and  thereby  absolutely  freed  and  discharged 
of  the  rent.  It  will  be  carefully  observed,  that  this 
section  does  not  apply  to  rent-service,  i.e.,  arising  under 
a  tenancy,  nor  even  to  rent-charges  arising  out  of  grants 
for  building  purposes. 

As  was  pointed  out  at  the  beginning  of  the  present 
chapter,  the  characteristics  of  incorporeal  hereditaments 
caused  the  law  concerning  them  to  differ,  in  important 
particulars,  from  that  relating  to  corporeal  hereditaments. 
This  is  particularly  the  case  with  regard  to  title,  or  the 
modes  by  which  hereditaments  are  acquired  and  lost. 
As  we  shall  see,  when  we  come  to  deal  with  the  subject 
of  title,  corporeal  hereditaments  could,  by  the  common 
law,  be  created  and  transferred  only  by  livery  of  seisin, 

(o)  Salts  V.  Battershy  [1910]  (6)  Ibid. 

2  K.  B.  155.  (c)  S.  45. 

u  2 
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or  by  some  other  '  notorious '  conveyance.  But  livery  of 
seisin  was  totally  unsuitable  for  incorporeal  heredita- 
ments, which,  by  their  very  nature,  did  not  permit  of 
seisin.  And  so  they  were  and  are  only  capable  of  being 
created  legally  by  grant,  or  by  what  is  now  equivalent 
to  a  grant,  viz.,  a  devise.  This  grant  may  either  be  a 
separate  conveyance,  intended  to  create  or  transfer  only 
the  incorporeal  hereditament  in  question  ;  or  it  may  be 
a  so-called  '  reservation '  or  '  exception '  in  a  conveyance 
of  a  corporeal  hereditament.  As  we  shall  have  occasion 
to  explain,  such  a  so-called  '  reservation '  or  '  excep- 
tion '  (a)  is,  in  most  cases,  quite  inappropriate,  and, 
indeed,  inoperative;  although,  if  the  conveyance  is 
executed  by  the  acquirer  of  the  corporeal  hereditament, 
it  may  operate  as  a  grant  of  the  incorporeal  heredita- 
ment by  him  (6). 

But,  though  all,  or  nearly  all,  incorporeal  heredita- 
ments arise,  or  are  deemed  to  arise,  out  of  grant,  yet,  in 
fact,  there  are  hundreds  of  incorporeal  hereditaments  in 
respect  of  which  no  express  grant  can  be  shown,  and 
which,  in  fact,  rest  only  upon  long  user,  which  is  deemed 
to  be  evidence  of  the  previous  existence  of  a  grant. 
Where  the  title  to  an  incorporeal  hereditament  is  asserted 
or  defended  on  this  ground  of  long  user,  the  person 
alleging  the  claim  is  said  to  rely  on  a  title  hj  prescription. 
Of  this  difficult  and  somewhat  obscure  method  of  acquir- 
ing incorporeal  hereditaments,  something  must  here  be 
said.  It  has  no  application  whatever  to  corporeal 
hereditaments. 

[And  first,  prescription  is  to  be  distinguished  from 
custom;  custom  being  properly  a  local  usage,  while 
prescription  is  a  personal  one,  attaching  to  a  man  and 

(a)  Post,  ch.  rviii.  pp.  386-387.  be  created,  though  they  could 
(6)  A  curious  and  highly  be  transferred,  by  way  of  use. 
teclmical  doctrine  grew  up  after  This  doctrine  has  now  been 
the  passing  of  the  Statute  of  destroyed  by  s.  62  of  the  Con- 
Uses,  to  the  effect  that  incor-  veyancing  Act,  1881. 
poreal  hereditaments  could  not 
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[his  ancestors,  or  to  those  whose  estate  he  has  (a).  For 
example,  if  there  be  a  usage  time  out  of  mind  in  the 
parish  of  Dale,  that  all  the  inhabitants  of  that  parish 
may  dance  on  a  certain  close  at  all  times  for  their 
recreation — which  is  held  to  be  a  lawful  usage — this  is 
strictly  a  custom  (6).  For  it  is  applied  to  the  place  in 
general,  but  not  to  any  particular  persons.  But  if  the 
tenant  who  is  seised  of  a  certain  tenement  in  fee  alleges 
that  he  and  all  those  whose  estate  he  hath  in  the  said 
manor  have  used,  time  out  of  mind,  to  have  common  of 
pasture  in  such  a  close,  this  is  properly  called  a  pre- 
scription, being  a  usage  annexed  to  the  person  of  the 
owner  of  this  estate.] 

Second,  prescription  is  to  be  considered  from  two 
distinct  points  of  view — as  it  exists  at  the  common  law, 
and  as  it  exists  under  the  Prescription  Act,  1832.  For 
the  latter  Act,  though  it  has  profoundly  modified  the 
application  of  the  common  law,  has  yet  by  no  means 
abolished  it.  There  are,  for  example,  certain  kinds  of 
incorporeal  hereditaments  (e.g,,  tithes,  rent,  and  services) 
which  the  Prescription  Act  expressly  excludes  from  its 
operation  (c) ;  and  which,  therefore,  if  claimed  by  pre- 
scription at  all,  must  either  be  claimed  under  some  other 
statute,  or  under  the  rules  of  the  common  law.  Again, 
it  may  well  happen  that  a  claim  which  cannot  be  sup- 
ported under  the  Prescription  Act  may  be  claimable  at 
common  law,  e.g.,  where  the  right  claimed  has  not 
been  exercised  within  a  year  before  action  brought  (d). 

(a)  Co.  Litt.  113  b ;     Gate-  being  due  of  common  right ;  but 

ward's  Case  (1607)  6  Rep.  59  b.  exemption  from  tithes  may  be 

(6)  It  is  now  a  definite  rule  prescribed  for  under  the  Tithe 

of  law  (though  its    origin   is  Act,  1832  (2  &  3  WiU.  4,  c.  100). 

obscure)  tliat  only  rights  in  the  (d)  It  seems  to  be  a  curious 

nature    of   easements    can    be  result  of  the  somewhat  hasty 

claimed  by  custom  (JPi^z/iardmsre  repeal  of  the  32  Hen.  8  (1540) 

V.  Purcell  [1908]   2  Ch.,  at  p.  c.  3,  by  the  Statute  Law  Ee- 

163)  ;  except  by  copyholders.  vision    Act,    1887,    that   there 

(c)  2  &  3  Will.  4,  c.  71,  s.  1.  is  now  no  statute  specially  pro- 
Tithes  cannot  be  prescribed  for,  hibiting  the  revival  of  ancient 
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Wherefore  it  is  important  that  the  student  should  know 

something  of  the  rules  of  prescription  at  the  common 

law ;  though  an  elementary  knowledge  is,  probably,  the 

utmost  that  he  can  be  expected  to  acquire. 

^    The  following  points  seem  then  to  be  most  material 

to  note  on  the  subject  of  prescription  at  the  common 

law. 

[1.  By  the  principles  of  that  law,  prescription  must 
always  be  laid  in  him  that  is  tenant  of  the  fee.  A  tenant 
for  life,  for  years,  at  will,  or  a  copyholder,  could  not  pre- 
scribe, by  reason  of  the  imbecility  of  their  estates  (a).  For 
as  prescription  at  the  common  law  is,  in  theory,  founded 
on  usage  beyond  the  time  of  legal  memory,  it  was  deemed 
a,bsurd  that  they  should  pretend  to  prescribe,  whose 
estates  commenced  within  the  memory  of  man.  But  the 
copyholder  could  prescribe  under  cover  of  his  lord's 
estate ;  and  the  tenant  for  life  under  cover  of  the  tenant 
in  fee  simple.  The  rule  has  no  application  to  claims 
under  the  Prescription  Act,  1832  (5) ;  and  it  is  possible 
that  the  Act  has  rendered  it  inapplicable  also,  at  the 
present  day,  to  prescription  at  the  common  law. 

2.  A  prescription  cannot  be  for  a  thing  which  cannot 
be  raised  by  grant.  For  the  common  law  allowed  pre- 
scription only  to  supply  the  loss  of  a  grant ;  and  there- 
fore every  prescription  supposes  a  grant  to  have  existed. 
Thus,  the  lord  of  a  manor  cannot  prescribe  to  raise  a  tax 
or  toll  upon  strangers ;  for,  as  such  claim  could  never 
have  been  good  by  any  grant,  it  shall  not  be  good  by 
prescription  (c). 

3.  A  third  rule  is,  that  what  is  to  arise  by  matter 
of  record,  cannot  be  prescribed  for,  but  must  be  claimed 

and  disused  claims  to  easements  years,  based  on  the  Limitation 

and  profits  by  prescription  at  Act,  1623. 

the  common  law.    If,  however,  (a)  Foision     v.     Crachroode 

in  order  to  assert  his  claim,  the  (1588)  4  Eep.  31b. 

claimant  had  to  bring  an  action,         (b)  2  &  3  Will.  4,  c.  71,  s.  5. 

he  could  probably  be  repulsed  by         (c)  Potter   v.    North   (1674) 

a  defence  of  non-user  for  six  1  Vent.  387. 
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[by  grant,  entered  on  record ;  such  as,  for  instance,  the 
royal  franchises  of  deodands,  felons'  goods  (a),  and  the 
like.  But  the  franchises  of  treasure-trove,  waifs,  estrays, 
and  the  like,  may  be  claimed  by  prescription ;  for  they 
arise  from  private  contingencies,  and  not  from  any 
matter  of  record  (6). 

4.  Among  things  incorporeal  which  may  be  claimed 
by  prescription,  a  distinction  must  be  made  with  regard 
to  the  manner  of  prescribing ;  that  is,  whether  a  man 
shall  prescribe  in  a  que  estate,  or  in  himself  and  his 
ancestors.  For  if  a  man  prescribes  in  a  que  estate  (that 
is,  in  himself  and  those  whose  estate  he  holds),  nothing 
is  claimable  by  this  prescription  but  such  things  as  are 
incident,  or  appurtenant,  to  lands ;  for  it  would  be  absurd 
to  claim  anything  as  the  consequence,  or  appendix,  of  an 
estate,  with  which  the  thing  claimed  has  no  connection. 
But  if  he  prescribes  in  himself  and  his  ancestors,  a  man 
may  prescribe  for  anything  whatsoever  that  lies  in  grant : 
not  only  things  that  are  appurtenant,  but  also  such  as 
may  be  in  gross  (c).]  Prescription  is  also  inappropriate 
in  claims  to  rights  appendant;  for  these,  as  has  been 
said,  arise  from  '  common  right,'  i.e.  a  general  rule  of 
law,  and  not  from  grant  (d). 

5.  Lastly,  it  may  be  observed,  that  the  common  law 
rule  as  to  the  period  of  time  during  which  user  must  be 
proved  is  very  strict ;  and  it  is,  in  fact,  this  strictness 
which  was  the  chief  reason  for  the  passing  of  the  Pre- 
scription Act,  1832.  By  the  form  of  that  rule,  it  is 
necessary  for  the  claimant  of  an  incorporeal  heredita- 
ment to  allege  that  the  user  on  which  he  bases  his 
claim  has    been  fro7n    time    immemoiial,  or,   as  it  is 

(a)  Presumably    neither    of  the  doctrine  would  apply,  e.g., 

these  precise  claims  could   be  to  a  claim  to  market  rights, 

made  at  the  present  day ;   deo-  (6)  Co.  Litt.  114  b. 

dands  having-  been  abolished  by  (c)  Ibid.  121  a. 

the  9  &  10  Vict.  (1846)  c.  62,  (d)  Pill  v.  Towers  (1600)  Cro. 

and  forfeitures    for  felony  by  Eliz.  791. 
the  Forfeiture  Act,  1870.    But 


// 
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technically  termed,  "  from  time  wliereof  the  memory  of 
man  runneth  not  to  the  contrary  " — a  period  which,  in 
strictness,  is  held  to  commence  with  the  accession  of 
Richard  the  First  (a). 

•  It  is  true  that,  to  prevent  the  disappointment  of  long- 
ehjoyed  rights,  the  courts  had,  long  before  the  year 
1832,  adopted  fictions  which  rendered  proof  of  compara- 
tively short  periods  of  user  partially  effectual.  Thus,  for 
example,  on  proof  of  user  for  twenty  years,  the  judge  at 
the  trial  of  a  case  would  direct  the  jury  that  that  was 
sufficient  evidence  of  immemorial  user;  until  it  was 
rebutted  by  evidence  showing  that;  at  a  previous  date, 
the  user  did  not  exist,  or  could  not  have  existed  (6).  Or 
again,  by  a  somewhat  later  practice,  he  would  direct  the 
jury  that  a  similar  user  was  irrebuttable  evidence  of  a 
lost  (modern)  grant  (c).  But,  apart  from  the  incon- 
venience always  attending  the  use  of  legal  fictions,  these 
presumptions  were,  in  fact,  insufficient  protection  in 
many  cases ;  for  the  former  could  be  defeated  by  proof  of 
non-existence  of  the  right  at  any  prior  period,  however 
remote,  since  the  accession  of  Richard  L,  while  the  latter 
could  not  be  used  if  it  could  be  shown  that,  for  any 
special  reason,  the  alleged  '  lost  grant,'  even  if  actually 
made,  would  have  been  inefi'ective. 

The  Prescription  Act,  1832,  which  is  described  as  an 
Act  for 'shortening  the  time  of  prescription  in  certain 
cases,  is,  then,  chiefiy  concerned  with  the  periods  of  user 
necessary  to  found  a  claim  by  prescription  under  the 
Act;  but,  incidentally,  the  statute  made  so  many  other 
alterations  in  the  law,  that  a  summary  of  its  provisions 
will  be  useful. 

The  Prescription  Act  classifies  the  rights  with  which 
it  deals  under  the  three  heads  of  (a)  profits  a  prendre,  (b) 
easements  other  than  rights  of  light,  and  (c)  rights  of 

(a)  Co.  Litt.  115  a.  (c)  Bright  v.  Waller  (1834) 

(6)  mil  V.  Smith  (1809)  10      1  C.  M.  &  K.,  at  pp.  217-8. 
East.  475< 
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light.  With  regard  to  the  first,  it  provides  (a)  that  where 
there  shall  have  been  enjoyment  of  them  by  any  person 
claiming  right  thereto,  without  interruption,  for  thirty 
years  next  before  the  commencement  of  any  action  upon 
the  subject  (b),  the  claim  shall  no  longer  be  defeated,  by 
showing  only  that  the  enjoyment  commenced  at  a  period 
subsequent  to  the  era  of  legal  memory ;  but  that  it  may 
be  defeated  in  any  other  way  in  which  it  was  defeasible 
before  the  statute  passed.  So  that,  e.g.,  a  claim  founded 
on  thirty  years'  enjoyment  would  still  be  satisfactorily 
answered,  by  showing  that  the  enjoyment  was  without 
knowledge  of  the  adverse  party,  or  that  it  was  by  his 
mere  licence  or  permission.  For  it  is  to  be  understood, 
though  the  Act  does  not  lay  down  any  express  rules  on 
the  subject,  that  '  enjoyment,'  for  purposes  of  the  Act, 
like  'long  user'  at  the  common  law,  must,  to  be  a 
ground  of  prescription,  be  open,  continuous,  peaceful,  and 
as  of  right  (c).  But  it  is  provided  by  the  Act,  that  nothing 
is  to  be  deemed  an  internuption  of  the  right,  unless  it 
shall  have  been  submitted  to  or  acquiesced' in  for  the 
space  of  one  year  {d) ;  a  mere  cessation  of  the  enjoyment 
being  neither  an  interruption  nor  a  discontinuance  of  the 
right  (e). 

The  Act  also  provides,  that  the  time  during  which  the 
adverse  party  shall  have  been  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life,  or  during  which 
any  action  as  to  the  claim  shall  have  been  pending  and 
diligently  prosecuted,  shall  be  excluded  in  the  computa- 
tion of  the  period  of  thirty  years  (/);  but  that  where 
there  has  been  an  enjoyment  for  sixty  years,  the  claim 
shall  be  absolute  and  indefeasible,  unless  proof  is  given 
that  the  enjoyment  took  place  under  some  consent  or 

(a)  S.  1.  vision   only   applies   to  claims 

(6)  S.  4  under  the  Act.) 

(c)  Balton  v.  Angus    (1881)  (e)  SoUins  v.  Vemey  (1884) 

L.  E.  6  App.  Ga.,  at  p.  812,  per     13  Q.  B.  D.  304. 
Lord  Blackburn.  (f)  S.  7. 

(ji)  S.  4.    (Semhle,  this  pro- 
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agreement  in  writing,  expressly  given  for  the  pur- 
pose (a). 

With  regard  to  ways  and  other  easements,  watercourses, 
and  the  use  of  water  (b),  not  being  claims  to  lights,  the 
Act  contains  similar  provisions ;  but  the  periods  confer- 
dng  a  prescriptive  right  in  the  case  of  ways  and  other 
easements,  watercourses  and  waters,  are  twenty  and  forty 
years  (in  lieu  of  thirty  and  sixty  years)  respectively.  But, 
when  the  land  or  water  as  against  which  the  claim  is  made 
has  been  held  for  a  term  of  life  or  for  a  term  exceeding 
three  years,  such  term,  is  to  be  excluded  from  the  compu- 
tation of  the  forty  years,  in  the  event  of  the  person  who 
may  be  entitled  in  reversion  resisting  the  claim  within 
three  years  after  the  term  expires  (c). 

Finally,  as  regards  the  valuable  easement  of  lights,  the 
Act  provides  that  the  uninterrupted  enjoyment  of  these  for 
twenty  years  shall  constitute  at  once  an  absolute  and  in- 
defeasible right  to  them,  any  local  usage  or  custom  to  the 
contrary  notwithstanding ;  but,  of  course,  even  as  regards 
lights,  the  claim  may  be  defeated  by  showing  that  the 
enjoyment  took  place  under  some  agreement  in  writing, 
inconsistent  with  its  continuance  (rf).  It  is  further  to  be 
noticed  that  whereas,  in  regard  to  other  easements  and 
profits  a  prendre,  no  person  can,  by  the  ordinary  principles 
of  tenure,  acquire  a  right  by  prescription  against  his 
own  landlord  (e.g.,  by  walking  over  an  adjacent  tenement 
belonging  to  him)  (e),  yet,  by  virtue  of  the  express  words 
of  the  section  which  deals  with  lights,  it  has  been  held 
possible  for  a  claim  of  light  to  be  substantiated  by 
similar  user ;  even  though  the  servient  tenement  was  not 
in  the  occupation  of  the  landlord  himself,  but  of  another 

(a)  S.  1.  does    not   apply   to    profits    a 

(b)  S.  2.  prencl/re.) 

(c)  S.  8.     (A  ovirious  omis-         (d)  S.  3. 

sion  in  this  section  has  raised         (e)  Chyford  v.  Moffatt  (1868) 

a  doubt  as  to  whether  it  applies  L.  K.  4  Ch.  App.  133 ;  Kilgom 

to  easements  other  than  ways  v.  Gaddes  [1904]  1  K.  B.  457. 
and  watercourses.    It  obviously 
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of  his  tenants  {a).   A  claim  of  light  by  prescription  under 
the  Act  does  not,  however,  bind  the  Crown  (6). 

Incorporeal  hereditaments  are  capable  of  extinction- 
The  proper  way  to  effect  this  is  by  deed  of  release  (c) ;  as 
when  a  person,  entitled  to  a  common,  releases  the  right 
of  common  to  the  owner  of  the  soil  over  which  it  is 
claimed.  But  incorporeal  hereditaments  may  also  be 
extinguished  by  abandonment;  and,  after  disuse  for 
twenty  years,  a  release  will  in  general  be  presumed  id). 
Incorporeal  hereditaments  may  also  be  extinguished  by 
unity  of  seisin ;  as  where  the  person  entitled  to  a  way  or 
common  becomes  seised  -in  fee  of  the  land  which  is  sub- 
ject to  the  right.  For  the  dominion  of  the  soil  itself,  and 
of  an  incorporeal  right  relating  to  the  same  soil,  cannot, 
in  general,  subsist  together  in  the  same  individual.  But 
franchises  are  an  exception  to  this  rule.  For  these,  as 
before  remarked,  are  of  a  nature  collateral  to  the  in- 
heritance itself,  and  are  consequently  not  affected  by  any 
unity  of  seisin  (e) ;  although  franchises  also  may,  in 
certain  cases,  be  extinguished,  e.g.,  by  a  reunion  with  the 
Crown,  or  by  forfeiture  for  misuser,  or  for  non-user.  And, 
even  in  the  case  of  easements  and  profits,  in  order  that 
unity  of  seisin  should  work  an  extinction,  the  incorporeal 
hereditament  and  the  servient  tenement  must  not  only 
vest  in  the  same  person  in  the  same  right,  but  for  interests 
equally  perdurable  (/).  So  that,  if  the  owner  of  a  right 
of  way  in  perpetuity  over  Blackacre  takes  Blackacre  on 
lease  for  seven  years,  his  right  of  way  is  only  suspended, 
not  extinguished. 

(a)  Morgan  v.   Fear    [1907]  (1824)  3  B.  &  C.  332.    Mere 

A.     C.    425;     Richardson    v.  disxiser,  however,  olily  raises  a 

Graham  [1908]  1  K.  B.  39.  presumption  (NoweU  v.  Bielcs 

(6)  Wheaton  v.  Magpie  [1893]  (1601)  Co.  Litt.  114  b). 

3  Ch.  48.  (e)  4  Inst.  318. 

(c)  Co.  Litt.  280  a.  (/)  B.  v.  Hermitage  (1692) 

(d)  Sea/ma/nv.  Vatodrey  (1810)  Garth.  239 ;  Richardson  v.  Gra- 
16  Ves.  390  ;  Moore  v.  Bawson  ham  [1908]  1  K.  B.  39. 
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Having  said  thus  much  of  the  tenures  by  which  lands 
are  held,  and  of  the  estates  that  may  be  had  in  them, 
and  of  interests  not  the  subject  of  tenure,  we  proceed 
now  to  consider  the  title  to  lands,  or  the  manner  of 
acquiring  and  losing  estates  and  other  interests  therein ; 
a  consideration  which  will  extend  to  equitable  interests 
as  well  as  to  legal  estates,  but  will  be  principally  concerned 
with  the  latter.  For  equitable  interests  (as  we  have  seen) 
are  capable  of  being  created  or  transferred  by  much  simpler 
methods  than  those  in  use  at  the  common  law,  although 
conveyances  of  the  same  kind  are,  indeed,  commonly 
used.  Of  some  of  the  methods  by  which  incorporeal 
hereditaments  are  acquired  and  lost  we  have  quite  recently 
spoken ;  and  it  will  not  be  necessary  to  repeat  what  has 
been  said  in  this  respect. 

[In  treating  of  the  manner  in  which  estates  may  be 
acquired  and  lost,  we  shall  not  have  occasion  to  detach 
the  consideration  of  loss  from  that  of  acquisition,  for 
they  are  reciprocal  ideas.  By  whatever  method  one  man 
gains  an  estate,  by  that  same  method,  or  its  correlative, 
some  other  man  at  the  same  time  loses  it.  For  where 
the  heir  acquires  by  descent,  or  the  devisee  by  will,  the 
ancestor  or  testator  has  first  lost  or  abandoned  his 
estate  by  death ;  where  the  lord  gains  land  by  escheat, 
the  estate  of  the  tenant  is  first  of  all  lost  by  the  extinc- 
tion of  his  hereditary  blood ;  where  a  man  gains  an  in- 
terest by  occupancy,  the  former  owner  has  previously 
rehnquished  his  right  of  possession. 

The  acquisition  of  an  estate  or  interest  in  land  is  said 
to  be  either  by  descent  or  by  pwchase ;  or,  again,  the 
acquisition  is  said  to  be  either  by  act  of  law  or  by  act  of 
the  parties  (a).] 

(a)  Co.  Litt.  18  b. 
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Title  hy  act  of  law  expresses  all  those  modes  of 
acquisition,  where  the  law  itself  casts  the  right  to  the 
estate  upon  the  acquirer,  independently  of  any  act  or 
interference  of  his  own,  or  of  any  other  person  for  that 
purpose.  Of  these  the  principal  kind  is  title  by  inheri- 
tcmce,  or,  as  it  is  commonly  (but  less  correctly)  called  by 
descent ;  for  the  term  '  descent '  will  also  properly  include 
title  by  escheat  (a),  and  also  that  of  tenant  by  the  curtesy, 
and  of  tenant  in  dower  (b),  to  say  nothing  of  the  acquisi- 
tion of  an  estate  pur  autre  vie  by  the  heir  of  the  first 
donee,  as  special  occupant  (c). 

Pv/rchase,  on  the  other  hand,  though  in  its  vulgar  and 
confined  acceptation  it  is  applied  only  to  such  acquisi- 
tions of  land  as  are  obtained  by  buying  it  for  money 
or  some  other  valuable  consideration,  yet  properly  in- 
cludes every  lawful  mode  of  coming  to  an  estate  by 
the  act  of  the  pa/rty,  as  opposed  to  the  act  of  law  (ci). 
Among  which  our  attention  will  chiefly  be  directed  to 
the  title  by  occwpancy,  by  forfeiture,  and  by  voluntary 
transfer;  which  last  is  usually  described  as  that  by 
alienation  or  conveyance, 

(d)  Blackstone   (II.  oh.   15),  tained.    (See  s.  1.) 
somewhat  unaooountably,  treats  (6)  Co.  Litt.  18  b. 

escheat  as  a  branch  of  purchase.  (c)  As  to  the  meaning  of  these 

At  any  rate  since  the  passing  of  terms,  see  post,  p.  337. 
the  Inheritance  Act,  1833,  this         (d)  Co.  Litt.  18  b. 
view  can  no  longer  be  main- 
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CHAPTEE  XIII. 

OF    TITLE    BY   INHERITANCE. 


[Inhebitancb,  or  hereditary  succession,  is  the  title 
whereby  a  man,  on  the  death  of  his  ancestor,  acquires 
his  estate  by  right  of  representation,  as  his  heir-at-law. 
An  heir,  therefore,  is  he  upon  whom  the  law  casts  the 
estate  on  the  death  of  the  ancestor. 

The  doctrine  of  inheritance  depends,  in  England, 
entirely  on  the  principle  of  consanguinity,  or  kinship  by 
blood,  i.e.,  the  relationship  of  persons  descended  from 
a  common  ancestor.  This  consanguinity  is  either  lineal 
or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between 
persons,  of  whom  one  is  descended  in  a  direct  line  from 
the  other ;  as  between  father  and  son,  grandfather  and 
granddaughter,  and  the  like.  Collateral  consanguinity 
is  that  which  subsists  between  persons  who  are 
descended  from  a  common  ancestor,  but  who  are  not 
descended  from  one  another;  as  between  brothers, 
cousins,  uncles  and  nephews,  and  so  on.  Different 
systems  of  law  have  different  methods  of  reckoning 
collateral  degrees  of  consanguinity ;  but  the  English 
method  (which  has  been  adopted  from  the  Canon  Law) 
is  as  follows.  We  begin  at  the  common  ancestor,  and 
reckon  downwards;  and  in  whatever  degree  the  two 
persons,  or  the  more  remote  of  them,  are  or  is  distant 
from  the  common  ancestor,  that  is  the  degree  in  which 
they  are  related  to  one  another.  Thus,  brothers  are 
related  in  the  first  degree,  for  from  the  father  to  each 
of  them  is  only  one ;  uncle  and  nephew  are  related  in  the 
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[second  degree,  for  the  nephew  is  two  degrees  removed 
from  the  common  ancestor,  viz.,  his  own  grandfather.] 
But  the  importance  of  reckoning  degrees  of  collateral 
kinship  is  now,  for  the  purposes  of  descent  of  real  estate, 
almost  at  an  end.  For  the  new  method  of  tracing  the 
inheritance,  prescribed  by  the  Inheritance  Act,  1833  (a), 
which  governs  all  descents  taking  place  on  a  death 
which  has  happened  since  31st  December,  1833,  entirely 
ignores  direct  relationship  between  collaterals,  and 
provides  that  they  shall  inherit  from  one  another 
only  as  representing  the  common  ancestor  (&).  Thus, 
if  A.  die  intestate  and  without  issue,  his  brother  B., 
if  he  inherits  A.'s  estate  at  all,  will  do  so,  not  as  A.'s 
brother,  but  as  representing  their  common  father,  to 
whom  on  failure  of  A.'s  issue,  the  estate  will  first 
descend.  * 

[No  inheritance  can  vest,  nor  can  any  person  be  the 
heir  of  another,  till  that  other  is  dead ;  for  nemo  est 
haeres  viventis.  And,  until  such  death,  he  can  be  at 
the  most  but  an  heir  apparent  or  heir  presumptive. 
An  heir  apparent  is  one  whose  right  of  inheritance  is 
indefeasible,  provided  he  outlives  the  ancestor ;  e.g., 
the  eldest  son,  who  must  by  the  course  of  the  common 
law  be  heir  to  the  father  whenever  the  latter  happens 
to  die.  An  heir  presumptive  is  one  who,  if  the  ancestor 
should  die  immediately,  would  be  his  heir,  but  whose 
right  of  inheritance  may  be  defeated  by  the  contingency 
of  some  nearer  heir  being  born  before  the  ancestor's  ^eath 
— as  a  brother  or  nephew,  whose  presumptive  succession 
may  be  destroyed  by  the  birth  of  a  child,  or  a  daughter, 
whose  present  hopes  may  be  hereafter  cut  off  by  the 
birth  of  a  son.  Nay,  even  if  the  estate  hath  descended, 
by  the  death  of  the  owner,  to  such  brother  or  nephew, 
or  daughter ;  in  the  two  former  cases,  the  estate  shall  be 
divested  and  taken  away  by  the  birth  of  a  posthumous 

(o)  3  &  4  Will.  4,  c.  106.  (6)  Ibid.  ss.  5,  6. 
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[child.  And,  in  the  latter  case,  it  shall  also  be  totally 
divested  by  the  birth  of  a  posthumous  son  (a),] 

The  antient  rules  of  inheritance,  which  are  still  applic- 
able in  tracing  the  inheritance  of  persons  who  died 
before  the  1st  January,  1834,  were  based,  partly  on  the 
common  law,  or  general  custom  of  the  realm,  which 
became  fixed  and  generally  recognised  about  the  end  of 
the  thirteenth  century,  partly  on  the  special  customs  of 
different  localities,  known  as  gavelkind,  borough-english, 
and  the  like  (6).  The  modern  rules  of  descent  depend 
largely,  but  not  entirely,  on  the  Inheritance  Act,  1833, 
which  is  applicable  in  all  cases  in  which  the  person 
whose  heir  is  to  be  found  died  after  the  31st  December, 
1833  ;  except  when  the  lands  in  question  are  governed 
by  some  special  custom.  In  treating  of  the  subject, 
therefore,  we  shall  stat«  the  canons  of  inheritance  as 
they  are  left  by  the  Inheritance  Act,  1833;  referring, 
however,  to  the  important  points  in  which  these  differ 
from  the  antient  rules. 

But  before  proceeding  to  state  the  actual  canons  of 
inheritance,  it  is  necessary  to  warn  the  student  that,  by 
the  provisions  of  a  recent  Act  of  Parliament,  the  Land 
Transfer  Act,  1§97  (c),  these  canons  have,  in  effect, 
become  now,  in  most  cases,  rules  affecting  only  the  bene- 
ficial interest  in  the  inheritance.  For  it  is  enacted  by 
that  statute  (d),  that,  upon  the  death,  testate  or  in- 
testate, of  any  owner  of  real  estate  which  does  not  pass 
by  survivorship  to  any  other  person,  that  real  estate  (if 
capable  of  descending  at  all)  shall  become  vested  in  his 
personal  representatives  (i.e.,  his  executors  or  adminis- 
trators), for  the  purposes  of  the  administration  of  his 
estate.    It  is,  however,  provided  by  the  same  Act  (e),  that 

(a)  Qoodtitle     v.     Newman  however,  that  Part  I.  of  the  Act 

(1774)  3  Wils.  516.  only  affeotsthe  estates  of  persons 

(6)  See    ante.    Introduction,  dying  after  31st  Dec,  1897. 

Sect.  III.  pp.  27-32.  (d)  S.  1  (1). 

(c)  It  should  be  remembered,  (e)  S.  2  (1). 
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such  representatives  shall  hold  the  estate  (after  satis- 
faction of  the  deceased's  liabilities)  in  trust  for  the  persons 
beneficially  entitled  thereto;  and  thus  the  canons  of 
inheritance  are  ultimately  applicable  to  the  devolution  of 
the  estate.  Moreover,  as  the  Land  Transfer  Act  does 
not  apply  to  the  legal  estate  in  copyholds  {a),  and  it  is 
very  doubtful  if  it  applies  to  estates  tail  in  socage,  it  will 
be  seen  that  the  canons  of  inheritance  have  still  a  large 
application  in  cases  of  intestacy;  whether  the  latter 
arise  through  entire  omission  of  the  deceased  to  make  a 
will,  or  from  total  or  partial  failure  of  the  provisions  of 
his  will. 

Subject  to  these  preliminary  explanations,  we  may  now 
proceed  to  state  the  canons  of  inheritance. 

I.  In  every  case  descent  shall  be  traced  from  the 
purchaser.  The  Inheritance  Act,  1833,  itself  defines  '  the 
purchaser '  as  "  the  person  who  last  acquired  the  land 
"  otherwise  than  by  descent "  {b).  Wherefore,  if  the 
deceased  owner  of  an  estate  in  fee  simple  came  to  it  by 
purchase,  that  is,  in  any  other  manner  than  by  descent,  , 
the  party  claiming  it  as  heir  must  make  him  the  proposi- 
tus, or  person  from  whom  consanguinity  is  to  be  traced ; 
while  if  he  came  to  it  by  descent  from  some  purchasing 
ancestor,  that  ancestor  must  be  made  the  propositus. 
Thus,  if  John  Stiles,  in  the  annexed  Table  of  Descent, 
die,  leaving  an  estate  which  he  acquired  by  purchase, 

(a)  S.  1  (4).  It  was  expressly  personal  representatives  (Sower- 
provided  by  the  Copyhold  Act,  ville's  and  Twmer's  Contract 
1894,  s.  88,  that  even  the  provi-  [1903]  2  Ch.  583). 
sions  of  the  Conveyancing  Act,  (6)  S.  1.  The  Act  says — 
1881,  s.  30  (which,  as  we  have  "otherwise  than  by  descent,  or 
seen,  made  all  trust  estates  "i\i@3i  \>j  aao-y  escheat,  partition, 
descend  to  the  personal  repre-  "  or  inclosure,  by  the  effect  of 
sentatives  of  a  sole  trustee),  "which  the  land  shall  have 
should  not  apply  to  copyholds.  "  become  part  of  or  descendible 
It  has,  however,  been  held  that  "  in  the  same  manner  as  other 
equitable  interests  of  inherit-  "  land  acquired  by  descent." 
ance  in  copyholds  pass  to  the 
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any  person  claiming  that  estate  as  heir  must  prove  that 
he  is  heir  to  John  Stiles.  But  if  John  die  owner  of  an 
estate  which  descended  to  him  from  Geoffrey  his  father, 
by  whom  it  was  originally  purchased,  i.e.  acquired  other- 
wise than  by  act  of  the  law,  the  claimant  must  prove 
that  he  is  heir  to  Geoffrey  the  father,  Geoffrey  becoming 
in  that  case  the  propositus  instead  of  John.  The  effect 
of  which  rule  is  that  (in  the  first  instance,  at  least)  no 
relation  of  John  ex  parte  maternd  could,  as  such,  inherit. 
But  if  the  estate  descended  to  John  from  Lucy  Baker, 
his  mother,  and  if  she  (Lucy)  was  the  purchaser,  the 
descent  must  in  that  case  be  traced  from  her ;  and  John's 
relations  ex  parte  paternd  are  (at  least  in  the  first 
instance)  necessarily  excluded.  But,  inasmuch  as  it  often 
happens,  especially  in  long  descents,  that  it  is  uncertain 
by  whom  an  estate  was  originally  purchased,  the  Inherit- 
ance Act,  1833,  provides  against  this  difficulty  of  proof, 
by  the  following  rule  of  evidence,  viz.,  that  the  last 
owner,  or  person  '  last  entitled  to  the  land,'  shall  be 
deemed  to  have  been  the  purchaser,  unless  it  shall  be 
proved  that  he  inherited  it;  and  the  same  rule  is  to 
be  constantly  applied  to  every  step  upwards  of  the  pedi- 
gree (a).  Therefore,  if  John  Stiles  is  the  person  last 
entitled  to  an  estate,  and  dies,  and  it  does  not  appear 
whether  he  purchased  it  or  not,  the  claimant  must  prove 
descent  from  him. 

The  first  canon  is  mainly  founded  on  the  antient 
maxim,  that  none  shall  claim  as  heir  who  is  not  of  the 
blood  of  the  purchaser  (6),  [a  maxim  which  cannot  other- 
wise be  accounted  for  than  by  recurring  to  feudal 
principles.  For  when  feuds  first  began  to  be  hereditary, 
it  was  made  a  necessary  qualification  of  the  heir  who 
would  succeed  to  a  feud,  that  he  should  be  lineally 
descended  from  the  first  feudatory  or  purchaser ;  and  if 
therefore  a  vassal  died  seised  of  a  feud  of  his  own 

(a)  S.  2.  (b)  Co.  Litt.  12  a. 
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[acquiring,  or  •feudum  novum,  it  could  not  descend  to  any 
but  his  own  offspring — not  even  to  his  brother,  because 
he  was  not  descended,  nor  derived  his  blood,  from  the 
first  acquirer.  But,  if  it  was  feudum  antiqumn,  that  is, 
one  descended  to  the  vassal  from  his  ancestors,  then  (on 
failure  of  his  own  descendants)  his  brother,  or  such  other 
collateral  relation  as  was  descended  and  derived  his 
blood  from  the  first  feudatory,  might  succeed  to  such 
inheritance.  The  true  feudal  reason  for  which  rule  was 
this,  that  what  was  given  to  a  man  for  his  personal 
merit,  ought  not  to  descend  to  any  but  the  heirs  of  his 
body.  And  therefore,  as  now  in  estates  tail,  (which  a 
proper  feud  very  much  resembled),  so  in  the  feudal 
donation,  "nomen  haeredis,  inprimd  investiturd  expresmm, 
"  tantwn  ad  descendentes  ex  corpore  primi  vassalli  extendi- 
"twr  .  .  .  et  non  ad  collater ales,  nisi  ex  corpore  primi 
"vassalli  sive  stipitis  descendant"  (a).] 

However,  in  process  of  time,  when  the  feudal  rigour 
somewhat  abated,  a  method  was  invented  to  let  into  the 
inheritance  the  collateral  relations,  on  failure  of  the  lineal 
descendants  of  the  grantee,  by  granting  to  the  latter  a 
feudum  novum  to  hold  utfeadum  antiquum;  that  is,  with 
all  the  qualities  annexed  to  a  feud  derived  from  ancestors. 
And  then,  though  the  lineal  ancestors  themselves  were 
always  excluded,  for  reasons  which  will  hereafter  appear, 
yet  the  collateral  relations  of  the  purchaser,  that  is  the 
lineal  descendants  of  those  ancestors,  were  admitted  to 
succeed,  even  in  infinitum,  because  they  might  have 
derived  their  blood  from  the  first  (imaginary)  purchaser. 
For  since  it  was  not  ascertained,  in  such  general  grants, 
whether  this  feud  should  be  held  ut  feudum  paternum  or 
feudmn  avitum,  but  merely  that  it  should  be  held  ut 
feudum  antiquum,  as  a  feud  of  indefinite  antiquity,  (that 
is,  since  it  was  not  ascertained  from  which  of  the  ancestors 
of  the  real  purchaser  this  feud  should  be  supposed  to 

(o)  Craig,  Jus  Feudale,  i.  9,  36. 

X  2 
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have  descended,)  the  law  would  not  ascertain  it  either, 
but  would  suppose  any  of  his  ancestors  pro  re  natd  to 
have  been  the  first  purchaser.  And  therefore  it  admitted 
any  of  his  collateral  kindred  (who  had  the  other  necessary 
requisites)  to  the  inheritance ;  because  every  collateral 
kinsman  must  be  descended  from  some  one  of  his  lineal 
ancestors.] 

.The  old  feudal  principle  of  descent  from  the  pur- 
chaser having  thus  been  reduced  to  the  level  of  a  mere 
fiction,  it  ultimately  gave  way,  in  effect,  to  another 
maxim — seisina  facit  stipitem.  The  immense  im- 
portance attached  by  the  common  la>y  to  the  fact  of 
seisin,  or  feudal  possession,  of  which  we  have  pre- 
viously spoken,  resulted,  even  before  Littleton's  time, 
in  the  firm  establishment  of  the  rule  that  descent 
should  in  all  cases  be  traced,  in  the  first  instance,  from 
the  person  last  seised  (a).  And  the  seisin  which  was 
thus  required  to  make  the  stock  of  descent  was  (as  in  the 
case  of  curtesy)  actual  seisin,  or  seisin  in  deed,  not  mere 
seisin  in  law,  or  title  to  possession  (6).  Thus,  if  Geoffrey 
Stiles,  the  father,  had  died  seised  of  land  of  which  he 
was  the  purchaser,  and  which  descended  to  John  as  his 
heir,  and  John  died  before  entry,  the  next  claimant  had 
to  make  himself  heir  to  Geoffrey;  but  if  John  had 
entered  and  obtained  actual  seisin,  it  would  then  have 
been-  necessary  to  claim  as  heir,  not  to  Geoffrey,  but  to 
John.  And  the  difference  was  material;  because  the 
heir   to  the  person  last  seised  and    the  heir  to    the 

(a)  Co.  Litt.  11  b.  This  possession  of  the  land,  while  the 
principle  is,  probably,  one  of  the  much  more  difflcnlt  process  of 
numerous  illustrations  of  the  search  for  the  heir  of  the  first 
truth,  that  rules  which  are,  at  donee  was  carried  out.  But,  so 
first,  mere  rules  of  procedure,  cumbrous  was  this  latter  process, 
may  ultimately  become  substan-  that  it  was  rarely  undertaken  ; 
tive  rules  of  law.  The  object  of  and  the  temporary  decision  re- 
tracing descent  from  the  person  mained  permanent, 
last  seised  was,  at  first,  merely  (6)  Co.  Litt.  11  b. 
to  provide  for  the  temporary 
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purchaser  were  not  necessarily  the  same  person.  If 
John,  for  example,  died  leaving  a  half-hrother,  his 
father's  son,  the  latter  might  possibly,  on  John's 
decease,  be  next  heir  to  Geoffrey,  the  father;  but  it 
was  impossible,  as  the  law  then  stood,  that  he  should 
be  heir  to  John,  descent  not  then  being  allowed  between 
those  related  by  the  half-blood  (a).  The  rule  of  which 
we  speak  did  not  make  it  the  less  necessary,  indeed,  that 
the  claimant  should  be  of  the  blood  of  the  purchaser ;  for 
this,  in  every  case  of  descent,  was  universally  required. 
But,  if  he  had  that  qualification,  and  could  make  himself 
heir  to  the  person  last  seised,  he  was  entitled  to  succeed, 
at  any  rate  for  the  time,  whether  he  could  make  himself 
heir  to  the  purchaser  or  not ;  while,  on  the  other  hand, 
his  being  heir  to  the  purchaser  was  not  sufficient,  unless 
he  was  also  heir  to  the  person  last  seised.  Thus,  if  John 
Stiles  had  purchased  land  and  died  actually  seised,  leaving 
no  other  kindred  than  his  father's  brother  and  his  own 
brother  of  the  half-blood  (his  father's  son),  the  uncle 
would  have  been  his  heir ;  for  the  brother  (by  the  rule 
already  noticed)  could  not  have  claimed  in  that  character. 
But,  if  the  uncle  had  also  obtained  seisin  and  died,  without 
other  kindred  than  John's  half-brother,  the  latter  would 
then  have  been  entitled  to  succeed;  for  he  would  have 
been  heir  to  the  person  last  seised,  and  of  the  blood  of  the 
purchaser,  though  not  the  heir  of  the  purchaser.  On  the 
other  hand,  if  John  Stiles  had  inherited  land  purchased 
by  Geoffrey,  who  died  seised,  but  John  himself  had 
died  without  obtaining  seisin,  his  half-brother  (his 
father's  son)  would  have  inherited,  to  tjie  exclusion  of 
his  uncle,  because  he  was  not  merely  of  the  blood  of  the 
purchaser,  but  heir  to  the  person  last  seised,  viz.,  his 
father  Geoffrey  (b). 

It  is  to  be  observed,  however,  that  in  many  cases  to 
trace  descent  from  the  person  last  seised  amounted  in 

(a)  Litt.  s.  6.  (1774)  3  Wils.  516. 

(6)  Ooodtitle      v.     Newman 


310  BK.  n.  OF  EIGHTS  OF  PEOPERTY. — PT.  I.  THINGS  EEAL. 

effect  to  the  same  thing  as  tracing  descent  from  the 
purchaser.  For,  where  the  last  owner  happened  to  have 
been  in  fact  the  purchaser  of  the  estate,  he  would  usually 
also  be  the  person  last  actually  seised.  Thus,  if  it  were 
an  estate  in  possession  acquired  by  feoffment,  this  included 
a  real  delivery  to  him  of  the  actual  seisin ;  and  supposing 
it  to  have  been  acquired  by  devise  (under  the  Statute  of 
Wills),  or  by  a  conveyance  under  the  Statute  of  Uses  (of 
the  nature  of  which  we  shall  speak  hereafter  (a)),  the  case 
would  be  in  effect  the  same,  for  the  actual  seisin  (so  far  at 
least  as  would  suffice  to  make  him  the  root  of  descent) 
would  here  be  transferred  to  him,  without  entry,  by  mere 
construction  of  law  (&).  So  if  his  estate  were  a  so-called 
reversion  or  remainder  in  fee  expectant  on  a  term  of 
years,  he  would  be  clothed  with  an  actual  seisin  of  the 
fee,  through  the  medium  of  the  possession  of  the  par- 
ticular tenant ;  provided  the  latter  had  acknowledged  his 
title.  In  all  such  cases,  therefore,  if  the  claimant  made 
himself  heir  to  the  purchaser,  he  would  also  make  himself 
heir  to  the  person  last  actually  seised;  and  so  would 
satisfy  both  the  conditions  required  to  make  out  a 
descent  in  fee  simple.      , 

The  new  rule  of  descent  discards  the  older  maxim, 
seisina  facit  stipitem,  and  establishes  that  descent 
shall  be  traced  from  the  last  purchaser — a  rule  simple 
and  uniform,  and  at  the  same  time  easy  and  certain 
in  its  application ;  while,  under  the  older  maxim,  it  was 
sometimes  difficult  to  determine  what  would  amount  to 
a  seisin  sufficient  to  constitute  a  stipes.  And  it  was 
highly  unsatisfactory  besides,  that  the  right'  to  the 
succession  should  in  any  case  depend  on  so  precarious 
a  circumstance  as  the  omission  of  the  owner  to  make 
entry,  before  his  death,  on  the  land  he  had  acquired  by 
inheritance. 

Before  we  dismiss  this  first  rule  or  canon  of  descent, 

(a)  See  jpo8«,  pp.  438-439.  (6)  Co.  Litt.  Ill  a,  266  b. 
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it  is,  however,  well  to  point  out,  that  the  Inheritance 
Act,  1833,  has  made  special  provision  for  three  cases 
in   which   it  might  be  questioned  who  the  purchaser 
actually  was ;  and  this  quite  independently  of  the  pre- 
sumption, previously  noticed  (a),  that  in  every  case  the 
person  last  entitled  is  the  purchaser,  until  the  contrary 
is  proved.      Under  the  old  law,    if  A.  devised    lands 
to    the    person   who,    on    his   (A.'s)    death,    actually 
became  his  heir,  for  the  same  estate  which  he  would 
have  taken  by  descent  if  A.  had  died  intestate,  the 
devise  would  have  been  inoperative,  and  the  devisee 
would  have  taken,  not  by  purchase,  but  by  descent  (b). 
The  contrary  rule,  however,  is  now  established  by  the 
Inheritance  Act,   1833,  which  says,  that  "when  any 
"  land   shall  have   been   devised  by  any  testator  who 
"shall  die  after  31st  December,  1833,  to  the  heir,  or 
"  to  the  person  who  shall  be  the  heir  of  such  testator, 
"such  heir  shall  be  considered  to  have  acquired  the 
"  land  as  a  devisee,  and  not  by  descent "  (c) ;  and  accord- 
ingly he  wUl  now  be  the  purchaser  for  the  purposes  of 
tracing  future  inheritance.     The  importance  of  this  is 
not  now  very  great ;  but,  in  the  days  when  an  heir  of 
land  was  responsible  at  least  for  some  of  his  ancestor's 
debts,  whUe  a  devisee  was  in  no  way  responsible  for  any 
of  his  testator's  liabilities,  the  significance  of  the  old  rule 
was  obvious. 

Again,  where  land  was  limited  by  any  assurance  to  the 
conveying  party,  or  to  his  heirs,  the  rule  of  the  common 
law  was,  that  such  grantor,  feoffor,  or  testator  acquired 
nothing  by  such  assurance,  but  was  entitled  as  of  his 
former  estate  (d) ;  because  such  interest  was,  necessarily, 
a  reversion  (e),  which,  as  we  have  seen,  always  arises  by 
operation  of  law.  But  it  has  now  been  provided  by  the 
same  section  of  the  Inheritance  Act,  that  "  when  any 

(a)  See  ante,  p.  306.  (c)  S.  3. 

(6)  Co.  Litt.  22  b ;  Beading  (d)  Co.  Litt.  22  b. 

V.  Bayston  (1703)  1  Salk.  242.  (e)  See  ante,  pp.  211-213. 
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"  land  shall  have  been  limited  by  any  assurance  executed 
"  after  the  31st  of  December,  1838,  to  the  person  or  to 
"  the  heirs  of  the  person  who  shall  thereby  have  conveyed 
"  the  same  land,  such  person  shall  be  considered  to  have 
"acquired  the  same  as  a  purchaser,  by  virtue  of  sUch 
"  assurance,  and  shall  not  be  considered  to  be  entitled 
"  thereto  as  of  his  former  estate  or  part  thereof." 

Finally,  if  there,  be  a  limitation  in  an  assurance 
executed  after  31st  December,  1833,  or  in  the  will  of  a 
testator  who  died  after  that  date,  to  the  'heirs'  or 
'heirs  of  the  body'  of  any  one,  there,  although  such 
heir  or  heirs  take  by  purchase  (because  no  estate  is 
limited  to  their  ancestors),  yet,  by  the  provisions  of  the 
Inheritance  Act  («),  in  case  of  future  descents,  the  person 
whose  heirs  they  are  will  be  treated  as  the  purchaser ; 
until  the  estate  has  again  changed  hands  by  purchase  (fo). 

II.  The  second  rule  or  canon  of  descent  is :  that 
inheritances  shall  in  the  first  place  lineally  descend  to  the 
issue  of  the  purchaser  in  infinitum.  [And  this  principle  of 
placing  the  lineal  descendants  first  in  succession  to  their 
ancestor  is,  under  alllbystems  of  descent,  invariably 
.adopted,  and  may  be  said  to  be  of  universal  obligation  or 
propriety.  For  the  possessions  of  the  parents  naturally 
go,  upon  their  decease,  in  the  first  place  to  their  off- 
spring, as  those  to  whom  they  have  given  being,  and  for 
whom  they  are  therefore  bound  to  provide.]  But,  when 
we  say  that  the  inheritance  will  descend  to  the  issue  of 
the  purchaser  ad  infinitum,  we  must,  of  course,  under- 
stand, that  the  existence  of  issue  in  a  nearer  degree  to 
the  stock  of  descent,  entirely  excludes  the  remoter  degree 
which  is  descended   from  it.    Thus,  no  grandson  can 

(a)  S.  4.  own  death  intestate,  be  the  stock 

(6)  The  efEeet  of  this  rule  is,  o£  descent ;  but  the  descent  •will 

that  if  land  be  limited  to  A.  for  be  traced  from  B.     The  Kule  in 

life,  remainder  to  the  heirs  of  S/ieZZej/'s  Case  (an.<e,  pp.  224-226) 

B.,  B.'s  heir,  though  he  takes  Will  not  apply  ;  because  no  estate 

by  purchase,  will  not,  on   his  is  limited  to  B.  himself. 


CHAP.  XIII. — OF    TITLE    BY    DESCENT.  313 

claim  as  heir  to  his  paternal  grandfather,  if  his  (the 
grandson's)  own  father  be  living ;  although,  if  his  mother 
be  dead,  the  grandson  may  well  claim  to  be  heir  of  her 
father,  i.e.,  his  own  maternal  grandfather.  It  is  to  be 
observed,  however,  that,  where  the  inheritance  descends 
per  stirpes,  in  manner  to  be  explained  in  the  fourth 
canon,  as  in  the  case  of  co-heiresses,  the  nearer  degree 
does  not  exclude  the  remoter,  unless  it  is  in  the  same 
line.  Thus,  in  the  Table  of  Descent,  if  Margaret  and 
Charlotte,  John  Stiles'  daughters,  have  both  been 
married  and  become  the  parents  of  children,  and 
Margaret  has  predeceased  her  father,  leaving  Charlotte 
surviving,  then,  in  the  event  of  John  Stiles  leaving  no 
sons,  or  issue  of  sons,  him  surviving,  Margaret's  children 
will  take  her  moiety  of  the  estate ;  though  Charlotte  is 
one  degree  nearer  to  John  Stiles  than  they  are. 

[III.  The  third  rule  or  canon  of  descent  is :  that 
betiveen  persons  in  the  same  degree,  males  are  preferred 
to  females ;  among  males  in  the  same  degree,  the  elder  is 
preferred  to  the  younger,  hut  females  in  the  same  degree 
take  equallg. 

The  preference  of  males  to  females  is,  perhaps,  attri- 
butable to  that  imperfect  system  of  feuds  which  obtained 
here  before  the  Conquest,  especially  as  the  same  prefer- 
ence exists  in  gavelkind ;  for  we  find  that  in  the  so-called 
Laws  of  King  Henry  the  First,  it  is  plainly  recognised  (a). 
But  its  complete  adoption  is  clearly  due  to  the  policy  of 
the  feudal  law,  according  to  which  females  could  never 
succeed  to  a  proper  feud,  being  incapable  of  performing 
those  military  services  for  the  sake  of  which  that  system 
was  established.  Nevertheless,  our  law  does  not  extend 
to  the  total  exclusion  of  the  female,  as  the  Salic  law  does ; 
it  only  postpones  them  to  males.  For,  though  daughters 
are  excluded  by  sons,  yet  they  succeed  where  there  is  no 

(a)  LL.  Senrici  Prim.  c.  70,      doubtftil  meaning.) 
s.  21.     (Tie  passage  is  of  very 
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[son ;  our  law  thus  steering  a  middle  course  between  the 
actual  rejection  of  females  and  the  putting  them  on  a 
level  with  males.] 

Thus;  to  take  an  illustration  from  our  Table  of 
Descent,  on  the  death  of  John  Stiles,  the  purchaser,  in- 
testate, his  eldest  son,  Matthew,  if  living,  will  succeed  to 
the  whole  of  his  estate,  whether  it  be  in  fee  simple  or  fee 
tail  general.  If,  however,  Matthew  be  dead,  leaving  no 
issue,  the  whole  inheritance  will  descend  on  Gilbert.  If 
bbth  Matthew  and  Gilbert  be  dead  without  issue,  Mar- 
garet and  Charlotte  will  take  equally,  as  co-parceners  (a). 
But,  if  either  Matthew  or  Gilbert  have  left  issue,  that 
issue  will  succeed  immediately  after  the  claim  of  their 
deceased  parent  has  been  proved  to  be  incapable  of 
enforcement,  owing  to  his  death ;  and,  among  them,  the 
same  rules  of  preference  will  be  observed.  Finally,  if 
Matthew  and  Gilbert  are  both  dead,  leaving  no  issue,  but 
Margaret  has  died,  leaving  a  son,  Margaret's  son  will,  as 
we  have  said,  inherit  his  mother's  share  of  the  inheritance, 
as  co-parcener  with  his  aunt  Charlotte. 

rV.  The  fourth  rule  or  canon  of  descent  is :  that  the 
issue  AD  INFINITUM  of  any  deceased  person  in  the  line  of 
descent  represent  their  deceased  ancestor,  being  prefeired 
amongst  themselves  strictly  in  accordance  with  the  third 
canon  (b). 

[Thus,  the  child,  grandchild,  or  great-grandchild, 
either  male  or  female,  of  the  eldest  son,  succeeds  before 
the  younger  son ;  and  these  representatives  shall  take 
neither  more  nor  less  than,  but  just  so  much  as,  their 
ancestors  would  have  done.  As  if  there  be  two  sisters, 
Margaret'  and  Charlotte,  and  Margaret  dies  leaving  six 
daughters,  and  then  John  Stiles,  the  father  of  the  two 
sisters,  dies  without  other  issue  ;  these  six  daughters 
shall  take  among  them  exactly  the  same  as  their  mother 

(a)  For  the  nature  of  co-par-  _  (&)  Hale,  Sigtory  (ed.  Eun- 
ceners,  see  ante,  pp.  236-240.  nington),  265. 
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[Margaret  would  have  done  had  she  been  living,  that  is,  a 
moiety  of  the  land  of  John  Stiles,  in  co-parcenary  with 
Charlotte.  So  that,  upon  partition  made,  if  the  land  be 
divided  into  twelve  parts,  Charlotte,  the  surviving  sister, 
shall  have  six,  and  her  six  nieces,  the  daughters  of 
Margaret,  shall  have  one  a-piece(a). 

This  taking  by  representation  is  called  succession  per 
stii-pes,  since  all  the  branches  inherit  the  same  share  that 
their  root   (stirps),  whom  they  represent,  would  have 
done.    And  by  dividing  the  inheritance  according  to  the 
roots  or  stirpes,  the  rule  of  descent  is  kept  uniform  and 
steady.    For  the  issue  of  the  eldest  son  excludes  all 
other  pretenders,  as  the  son  himself,  if  living,  would  have 
done.  But  the  issues  of  two  daughters  divide  the  inherit- 
ance between  them,  as  their  mothers,  if  living,  would 
have  done.    And  among  the  several  issues  or  representa- 
tives of  the  respective  roots,  the  same  preference  of  males 
to  females  and  the  same  right  of  primogeniture  in  males 
obtain,  as  would  have  obtained  at  the  first  among  the 
roots  themselves,  the  sons  or  daughters  of  the  deceased. 
As  if  a  man  hath  two  sons,  A»  and  B.,  and  A.  dies, 
leaving  two  sons,  and  then  the  grandfather  dies,   the 
eldest  son  of  A.  shall  succeed  to  the  whole  of  his  grand- 
father's estate.  And  if  a  man  hath  only  three  daughters, 
C,  D.,  and  E.,  and  C.  dies,  leaving  two  sons,  D.  leaving 
two  daughters,  and  E.  leaving  a  daughter  and  a  son ;  in 
such  case  the  eldest  son  of  C.  shall  succeed  to  one-third, 
the  two  daughters  of  D.  to  another  third,  and  the  son  of 
E.  to  the  remaining  third.    This  right  of  representation 
does  not  appear  to  have  been  fully  established  in  the 
time  of  Henry  the  Second,  when  Glanville  wrote ;  and, 
in  the  title  to  the  Crown  especially,  we  find  frequent 
contests  between  the  younger  (but  surviving)  brother, 
and  his  nephew  (being  the  son  and  representative  of  the 


(a)  Cooper  v.  France   (1850)      v.  BieUnson  [1897]  2  Ch.  509. 
19  L.  J.  (N.  S.)  Ch.313;  James 
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[deceased  elder  brother)  (a).  But,  by  the  time  of  King 
Henry  the  Third,  the  right  of  representation  was  indis- 
putably settled  (6).] 

V.  The  fifth  rule  or  canon  of  descent  is :  that  on 
failwe  of  the  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  nearest  lineal  ancestor  and  that 
ancestor's  issue,  ad  infinitum. 

This  descent  to  the  lineal  ancestor,  although  it 
appears  to  have  prevailed  among  the  Anglo  Saxons  (c), 
has  been  only  recently  introduced  into  our  law ;  [for  it 
was  an  express  rule  of  the  feudal  law,  that  succes- 
sionis  feudi  talis  est  natura  quod  ascendentes  non 
succedunt.  And  so  early  as  Glanville's  time  we  find 
it  laid  down  as  an  established  rule  that  haereditas 
nwiquam  ascendit  (d).  Nor  was  the  feudal  maxim 
unreasonable  in  itself.  For  if  the  feud  of  which  the 
son  died  seised  was  really  feudum  antiquum,  or  one 
descended  to  him  from  his  ancestors,  the  father  could 
not  possibly  succeed  to  it,  because  it  must  have  passed 
through  him  in  the  course  of  its  descent  to  the  son; 
unless  indeed,  it  were  feudum  materni,mi,  when  the 
father  would  be  excluded,  as  not  deriving  his  blood 
from  the  purchaser.  And  if  the  feud  were  really 
feudum  novum,^  but  held  ut  feudum  antiquum,  the  same 
reasoning  was  held  to  apply ;  while  if  the  feud  of  which 
the  son  died  seised  v^exe  feudum  novum  strictly  so-called, 
it  would  not  go  to  the  father,  because  of  the  rule  that 
only  descendants  of  the  original  feudatory  could  succeed 
to  the  feud].  But  the  rule  which  excluded  the  father, 
was  felt,  in  later  times,  to  be  opposed  to  natural  justice, 

{a)  In    the    reign    of    King  as  the  'King's  case,'  and,  for 
John,    the    discussion    of  this  obvious  reasons,  rec[uired  care- 
point  was  rendered  exception-  ful  handling, 
ally  delicate  by  the  conduct  of  (6)  Bract.  1.  ii.  c.  30,  s.  2. 
that     monarch     towards     his  (c)  LL.  Sen.  Prim,  c.  70,  s. 
nephew  Arthur,  the  son  of  his  20. 
elder  brother.    This  was  known  {d)  Glanv.  1.  7,  o.  1. 
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which  seemed  to  dictate  that  a  man's  progenitors  should 
be  allowed  to  inherit  his  estate,  by  a  right  second  only  to 
that  of  his  posterity.  And  such  accordingly  is  now  the 
law,  the  Inheritance  Act,  1883  (a),  having  provided,  that 
"  every  lineal  ancestor  shall  he  capable  of  being  heir  to 
"  any  of  his  issue ;  and  in  every  case  where  there  shall 
"  be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor 
"  shall  be  his  heir  in  preference  to  any  person  who 
"  would  have  been  entitled  to  inherit,  either  by  tracing 
"  his  descent  through  such  lineal  ancestor,  or  in  conse- 
"  quence  of  there  being  no  descendant  (ft)  of  such  lineal 
"  ancestor ;  so  that  the  father  shall  be  preferred  to  a 
"  brother  or  sister,  and  a  more  remote  lineal  ancestor  to 
"  any  of  his  issue,  other  than  a  nearer  lineal  ancestor  or 
"  his  issue." 

VI.  The  sixth  rule  or  canon  of  descent  is :  that  among 
the  lineal  ancestors  of  the  purchaser,  the  paternal  line  is 
always  prefeired  to  the  maternal.  This  preference  of  the 
paternal  line,  though  derived  from  the  principles  of' 
feudalism,  is  now  based  on  the  express  provisions  of  the 
Inheritance  Act,  1833  (c),  that  "none  of  the  maternal 
"  ancestors  of  the  person  from  whom  the  descent  is  to 
"  be  traced,  nor  any  of  their  descendants,  shall  be  capable 
"  of  inheriting  until  all  his  paternal  ancestors  and  their 
"  descendants  shall  have  failed ;  and  also  that  no  female 
"  paternal  ancestor  of  such  person,  nor  any  of  her 
"  descendants,  shall  be  capable  of  inheriting  until  all  his 
"  male  paternal  ancestors  and  their  descendants  shall 
"  have  failed ;  and  that  no  female  maternal  ancestor  of 
"  such  person,  nor  any  of  her  descendants,  shall  be 
"  capable  of    inheriting  until  all    his  male    maternal 

(a)  S.  3.  words  '  descendant '  and  '  issue.' 

(6)  I.e.  'issue.'    The  student  The  former  may  include  colla- 

should  be  careful  to  note  the  terals,  and  even  ancestors ;  the 

difference    (though    it   is   not  latter  can  only  apply  to  lineal 

always  observed,  even   in   the  offspring. 

Inheritance  Act)  between  the  (c)  S.  7. 
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"  ancestors  and  their  descendants  shall  have  failed."  It 
is,  probably,  also  to  this  preference  of  males  to  females 
that  we  owe  the  mysterious  and  not  very  important  rule 
laid  down  in  the  following  section  of  the  Act,  to  the  effect 
that  "  where  there  shall  be  a  failure  of  male  paternal 
"  ancestors  of  the  person  from  whom  the  descent  is  to  be 
"traced,  and  their  descendants,, the  mother  of  his  more 
"remote  male  paternal  ancestor,  or  her  descendants, 
"  shall  be  the  heir  or  heirs  of  such  person,  in  preference 
"  to  the  mother  of  a  less  remote  male  paternal  ancestor 
"  or  her  descendants  ;  and  where  there  shall  be  a  failure 
"  of  male  maternal  ancestors  of  such  person,  and  their 
"  descendants,  the  mother  of  his  more  remote  male 
"maternal  ancestor,  and  her  descendants,  shall  be  the 
"heir  or  heirs  of  such  person,  in  preference  to  the 
"  mother  of  a  less  remote  male  maternal  ancestor,  and 
"  her  descendants." 

VII.  The  seventh  rule  or  canon  of  descent  is:  that, 
among  collaterals,  those  of  the  half-blood  of  the  pii/rchaser 
may  inherit,  hut  only  after  collaterals  of  the  whole 
blood  in  the  same  degree;  that  is,  next  after  the 
collaterals  of  the  whole  blood  tvhen  the  common  ancestor 
is  a  male,  and  next  after  the  common  ancestor,  when  the 
latter  is  a  female. 

This  canon,  which  is  one  of  the  most  important  of  the 
changes  introduced  by  the  Inheritance  Act,  1833  (a),  is 
a  logical  consequence  of  the  two  former  rules;  one  of 
which  admits  the  lineal  ancestor  to  succeed,  and  the 
other  recognizes  the  issue  of  a  deceased  person  as 
representing  their  ancestor.  As  between  ancestor  and 
issue,  there  can,  of  course,  be  no  half-blood ;  and  there- 
fore it  became  necessary  to  admit,  as  heirs  of  the 
purchaser,  persons  who  might  be  of  the  half-blood  to  him. 
Under  the  old  law,  where  succession  took  place  directly 

(a)  S.  9, 
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between  collaterals,  the  half-blood  was  sternly  rejected, 
except  in  one  or  two  very  rare  cases.  The  change  is  so 
important,  that  a  few  words  must  be  said  in  explanation 
of  it. 

[A  kinsman  of  the  whole  blood  is  he  that  is  derived, 
not  only  from  the  same  ancestor,  but  from  the  same 
couple  of  ancestors.  For,  as  every  man's  blood  is 
compounded  of  the  bloods  of  his  respective  ancestors, 
so  he  only  is  of  the  whole  or  entire  blood  with  another, 
who  hath,  so  far  as  the  distance  of  degrees  will  permit, 
all  the  same  ingredients  in  the  composition  of  his  blood, 
that  the  other  hath.  Thus,  to  refer  again  to  our  Table 
of  Descent,  the  blood  of  John  Stiles  being  composed  of 
those  of  Geoffrey  Stiles,  his  father,  and  Lucy  Baker,  his 
mother,  therefore  his  brother  Francis,  being  descended 
from  both  the  same  parents,  hath  entirely  the  same 
blood  with  John  Stiles.  But  if,  after  the  death  of 
Geoffrey,  Lucy  Baker  marries  another  husband,  Lewis 
Gay,  and  hath  issue  by  him,  the  blood  of  this  issue, 
being  composed  of  the  blood  of  Lucy  Baker  (it  is 
true)  on  the  one  part,  but  of  that  of  Lewis  Gay 
(instead  of  Geoffrey  Stiles)  on  the  other  part,  it  hath 
therefore  only  half  the  same  ingredients  with  that  of 
John  Stiles.] 

In  the  admission  of  the  half-blood,  the  Inheritance 
Act  has  introduced  a  new  principle  of  inheritance.  For, 
as  the  law  before  stood,  the  half-blood  (like  the  lineal 
ancestor)  were  totally  excluded,  and  the  land  would 
rather  have  escheated  to  the  lord  than  have  gone  to 
any  kinsman  (however  near)  of  the  half-blood.  Nay, 
even  when  a  father  died,  and  his  lands  descended  to  his 
eldest  son  A.,  who  entered  thereon,  and  died  seised  with- 
out issue,  still  B.,  the  son  of  the  same  father  by  another 
wife,  could  not  have  been  heir  to  these  lands,  because 
he  was  only  of  the  half-blood  to  A.,  the  last  person 
seised.    But  they  would  have  descended  to  a  sister  (if 
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any)  of  the  whole  blood  to  A. ;  for  in  such  cases  the  old 
maxim  applied  that  possessio  fratris  facit  sororem  esse 
haeredem.  Yet,  if  A.  had  died  without  entry,  then  B. 
might  have  inherited ;  not  as  heir  to  A.  his  half-brother, 
but  as  heir  to  their  common  father,  who  was  the  person 
last  actually  seised  (a).  But  now,  by  virtue  of  the  Act, 
the  half-blood  will  inherit,  next  after  the  whole  blood. 
And  the  wording  of  the  latter  part  of  our  canon,  which 
is  taken  directly  from  the  Act,  though  at  first  sight  a 
little  puzzling,  will  be  found  on  application  to  be  merely 
the  result  of  the  general  rules  of  inheritance.  For,  to 
turn  once  more  to  our  Table  of  Descent,  if,  on  the  death 
of  John  Stiles,  all  his  issue  are  dead,  his  father,  Geoffrey 
Stiles,  will  be  his  heir.  But,  if  Geoffrey  also  be  dead, 
Francis  and  Oliver  Stiles,  and  their  issue,  and,  after 
them,  Bridget  and  Alice,  and  their  issue,  will  be  the 
heirs  of  John,  as  representing  Geoffrey.  If  these, 
however,  be  all  dead,  we  then  come,  by  the  half- 
blood  rule,  to  Geoffrey  junior  (No.  8),  and  his  issue,  or, 
failing  them,  to  his  sisters  (Nos.  9  and  9)  and  their 
issue.  In  these  cases,  it  is  to  be  observed,  the  common 
ancestor  (Geoffrey  senior)  is  a  male.  And  it  is  not  until 
the  whole  of  John's  paternal  ancestors  are  exhausted, 
that  we  turn  to  his  mother,  Lucy,  who  will  have  the  first 
claim  (by  the  fifth  canon)  among  his  maternal  relatives. 
But  if  she  be  dead,  there  can  be  no  recourse  to  her  issue 
of  the  whole  blood  to  John ;  for  they,  being  descendants 
of  John's  father,  are  already  exhausted.  And  so  we 
come  to  Lucy's  issue  by  Lewis  Gay,  who  take  next  after 
her ;  the  common  ancestor,  in  this  case,  being  a  female. 

The  Inheritance  Act  of  1833  has,  apparently,  worked 
so  well  in  practice,  that  the  decisions  upon  it  are  few ; 
and  very  little  alteration  has  been  made  in  its  pro- 
visions. It  is,  however,  necessary  to  call  attention  to 
one  rather  important  amendment  introduced  by  statute 

(a)  Hale,  History  (ed.  Runnmgton),  267. 
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in  the  year  1859.  It  will  be  remembered  that  the 
Inheritance  Act  makes  the  purchaser  in  every  case  the 
stock  of  descent.  Difficulties  about  proof  of  title  are 
also  provided  for  by  the  second  section  of  that  Act,  which 
lays  it  down,  that,  in  every  case,  the  person  last  entitled 
is  to  be  deemed  to  have  been  the  purchaser ;  unless  the 
contrary  is  proved.  But  suppose  that  the  purchaser 
is  perfectly  well  known,  and  that  he  is  absolutely  with- 
out heirs,  lineal  or  collateral.  As  the  law  stood  until 
1859,  there  must  have  been  an  escheat  of  the  inheritance. 
But,  by  the  Law  of  Property  Amendment  Act  of  that 
year  (commonly  known  as  Lord  St.  Leonards'  Act),  it 
is  provided  (a)  that  "  where  there  shall  be  a  total  failure 
"  of  heirs  of  the  purchaser  (or  where  any  land  shall  be 
"  descendible  as  if  an  ancestor  had  been  the  purchaser 
"  thereof,  and  there  shall  be  a  total  failure  of  the  heirs 
"  of  such  ancestor),  then  and  in  every  such  case  the  land 
"shall  descend,  and  the  descent  shall  thenceforth  be 
"  traced,  from  the  person  last  entitled  to  the  land  as  if  he 
"  had  been  the  purchaser  thereof."  The  result  of  this  some- 
what technically  worded  section  is  this,  that  if,  for 
example,  A.,  who  has  inherited  lands  from  his  father, 
the  purchaser,  die  intestate  and  without  issue,  his  mother 
and  her  relations  will  be  able  to  succeed  on  failure  of  his 
paternal  relations;  whereas,  but  for  the  Act  of  1859, 
they  could  never  have  done  so,  because  they  are  not  of 
the  blood  of  the  actual  purchaser. 

Having  now  brought  our  account  of  the  present  law 
of  descent  to  a  close,  we  may  remark,  as  the  result  of 
the  investigation,  that,  upon  the  death  of  the  owner  of 
an  estate  in  fee  simple,  we  are  to  ascertain  the  heir,  by 
considering,  first,  who  was  the  '  purchaser '  ?  We  are 
then  to  look  for  his  heir,  first,  among  his  issue,  where 
the  heir  will  be  his  offspring  next  to  him  in  blood,  but 

(a)  S.  19. 
S.C. — VOL.  I.  Tf 
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subject  to  the  principles  which  obtain  as  to  sex,  primo- 
geniture, and  representation.  Failing  his  issue,  we 
must  look  among  his  lineal  ancestors  or  their  issue, 
where  the  heir  will  be  his  lineal  ancestor  next  in  blood 
in  the  preferable  line,  or  the  issue  of  such  ancestor,  if 
deceased ;  the  principle  which  prefers  the  whole  to  the 
half  blood  being  also  at  each  step  regarded.  And  then, 
on  the  total  failure  of  any  heir  of  the  purchaser  proper, 
the  person  last  entitled  (although  entitled  by  inherit- 
ance) is  to  be  deemed  the  purchaser;  and  the  like 
investigation  on  that  basis  is  to  be  repeated  through 
all  its  successive  stages.  If  the  reader  will  apply  these 
rules  to  the  Table  of  Descent,  he  will  find  that,  whether 
he  regards  John  Stiles  as  the  actual  purchaser,  or  as 
the  fictitious  purchaser  under  the  Act  of  1859,  the  order 
of  succession  will  follow  in  the  sequence  of  the  numbers 
attached  to  the  dififerent  persons  named  in  the  pedigree. 

Before  we  conclude  this  chapter,  it  will  be  proper  to 
notice  also  two  points  of  law  connected  with  title  by 
inheritance. 

1.  Where  a  man  acquires  lands  by  inheritance,  the 
lands  retain  the  inheritable  quality  which  they  had  in 
the  purchaser  or  propositus ;  wherefore,  a  paternal  in- 
heritance never  passes  over  to  the  maternal  heirs  of  the 
person  last  entitled,  nor  will  a  maternal  inheritance  pass 
over  to  the  paternal  heirs  of  such  person,  except  under 
the  provisions  of  the  statute  last  referred  to.  In  which 
respect  the  title  by  inheritance  differs  remarkably  froip 
that  by  purchase ;  for  by  the  latter  the  estate  acquires 
a  new  inheritable  quality,  and  is  descendible  to  the 
owner's  heirs  in  general,  that  is,  first  to  those  of  the 
paternal,  and  then  ,to  those  of  the  maternal  line.  It 
follows,  that  if  a  person  who  has  acquired  an  estate  by 
inheritance  conveys  it  to  a  purchaser,  the  line  of  descent 
is  broken ;  and,  even  if  that  purchaser  conveys,  it  back 
again  to  him,  the  interruption  still  continues.  For  the 
former  owner  will  then  hold  it  as  by  purchase,  and  not 


CHAP.  XIII. — OF    TITLE    BY    DESCENT.  323 

as  by  descent,  and  will  therefore  be  able  to  transmit  it 
to  his  heirs  on  either  the  paternal  or  the  maternal  side. 
Thus,  if  a  man  seised  of  lands  as  heir  of  his  mother 
(which,  consequently,  no  relation  on  the  father's  side 
can,  as  such,  inherit,  except  under  the  provisions  of  the 
Act  of  1859),  conveys  them  to  another,  and  afterwards 
obtains  a  reconveyance  of  them,  to  hold  to  him  and  his 
heirs,  and  then  dies  without  issue,  his  heirs  on  the  part 
of  his  father  shall  inherit,  in  preference  to  those  on  the 
mother's  side  (a),  not  merely,  as  he  might  under  Lord  St. 
Leonards'  Act,  after  the  total  failure  of  his  mother's 
heirs.  But  a  mere  alteration  in  the  quality  or  circum- 
stances of  an  estate  will  not  break  the  descent.  And 
therefore,  if  parceners  make  partition  of  their  land,  they 
are  still  in  of  their  respective  shares  by  their  original 
title  of  inheritance,  though  their  shares  are  no  longer 
held  in  co-parcenary,  but  in  severalty.  The  same  rule 
holds  of  estates  acquired  by  escheat  or  inclosure ;  pro- 
vided that  such  estates  have,  by  such  events,  become 
part  of  or  descendible  as  other  land  acquired  by  descent  (?»). 
2.  An  estate  in  fee  simple  descending  on  the  heir, 
comes  to  him  charged  with  the  debts  of  the  ancestor 
from  whom  it  is  descended ;  or  perhaps  it  would  now 
be  more  correct  to  say,  is  not  handed  over  to  him  until 
all  the  claims  of  the  deceased's  creditors  have  been 
satisfied.  This  liability  has  always  been  recognised  in 
.  respect  of  such  of  the  ancestor's  obligations  as  (in  legal 
language)  have  accrued  by  specialty — a  term  which 
includes  an  obligation  arising  by  '  matter  of  record ' 
(such  as  a  judgment  or  other  proceeding  recorded  in  a 
court  of  justice),  as  well  as  an  obligation  arising  on  a 
deed,  i.e.,  a  contract  under  seal ;  though,  unless  the 
ancestor  bound  his  heirs  eo  nomine  in  and  by  the  deed, 

(a)  Co.   Litt.  12  b :    Boe  v.      D.  95. 
Iforjaji  (1797)  7  T.R.  105;  Food!         (6)  Inheritance    Act,    1833, 
V.  Bouglaa  (1884)  28  Ch.  D.  327 ;      s.  1. 
Moore  v.  Simhin  (1885)  31  Ch". 

y2 
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their  liability  was  not  held  to  be  such  as  could  be 
enforced  in  the  courts  of  law  (a).  Equity,  however,  in 
such  a  case  intervened  at  an  early  date,  and  enabled 
the  specialty  creditor  to  obtain  satisfaction  by  a  suit 
in  Chancery  for  the  administration  of  the  deceased's 
estate ;  and  the  liability  of  the  heir,  in  respect  of  trust 
interests  in  fee  simple,  for  payment  of  their  deceased 
owner's  debts,  was  made  statutory  by  the  Statute  of 
Frauds  in  1677,  which  also  made  estates  pur  autre  vie 
legal  assets  for  the  benefit  of  the  creditors  of  a  deceased 
owner  (b).  Until  the  year  1691,  however,  an  uncon- 
scientious testator  was  able  to  defeat  the  claims,  even 
of  his  specialty  creditors,  by  devising  his  lands  to 
strangers ;  for  the  claim  of  the  creditor  was  only  against 
the  heir,  unless  indeed  the  testator  had  charged  his  lands 
with  the  payment  of  his  debts.  But  by  a  statute  of  that 
year,  commonly  known  as  the  Statute  of  Fraudulent 
Devises,  a  creditor  in  such  circumstances  was  enabled  to 
sue  the  devisee  along  with  the  heir,  and  thus  to  defeat 
the  operation  of  the  latter's  plea  of  riens  per  descent  (c). 

It  will  be  observed,  however,  that,  up  to  this  point, 
specialty  creditors  had  a  great  advantage  over  creditors 
by  simple  contract,  so  far  as  the  deceased's  real  estate 
was  concerned;  inasmuch  as  they  were  alone  entitled 
to  be  paid  out  of  legal  assets,  i.e.,  such  assets  as  could 
be  reached  by  suing  the  heir  or  devisee  directly,  without 
recourse  to  a  suit  in  equity.  This  advantage  they  con- 
tinued to  enjoy,  at  least  to  some  extent,  until  less  than 
'half  a  century  ago.  For,  although  the  simple  contract 
creditors  were  gradually  admitted  to  rank  against  legal 
assets  {d),  their  claims  were  always,  until  the  year  1869, 
postponed  until  the  claims  of  specialty  creditors  had 

(a)  Co.  Litt.  386  a.  Act,  1830). 

(6)  Ss.  10  (3),  12  (3).  (d)  E.g.   by  the  47   Geo.  3, 

(c)  3  W.  &  M.  c.  14,  s.  3  (re-  st.  2,  c.  74  (traders),  and  the 

pealed,    but    substantially    re-  Administration  of  Estates  Act, 

enacted,  by  the  Debts  Kecovery  1833. 
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been  fully  satisfied.  At  length,  however,  by  the  Ad- 
ministration of  Estates  Act  of  that  year,  usually  called 
Hinde  Palmer's  Act,  the  equitable  rule  of  equality  was 
fully  adopted ;  and  all  substantial  preference  of  specialty 
creditors  abolished  (a). 

Except,  however,  in  the  case  of  legal  estates  in  copy- 
holds, the  claim  of  the  creditors  will  now,  in  the  case  of 
death  after  the  31st  December,  1897,  be  directed  against 
the  personal  representatives  of  the  deceased,  in  whom 
his  real,  aq  well  as  his  personal,  assets  will  vest  (b) ;  and 
it  will  be  only  in  the  event  of  premature  distribution  of 
the  estate,  that  any  question  of  the  direct  liability  of  the 
heir  or  devisee  can  be  raised.  In  any  case,  of  course, 
this  liability  will  be  limited,  as  before,  to  the  assets 
derived  by  the  heir  or  devisee  from  the  deceased ;  but, 
subject  to  this  restriction,  it  must  be  remembered,  that 
the  claim  of  the  creditor  is  a  personal  claim  against  the 
heir  or  devisee  (or,  now,  the  personal  representative), 
not  a  charge  on  the  real  assets.  Thus,  whatever  may 
be  the  case  with  regard  to  personalty,  the  bond  Jide 
purchaser  who  takes  a  title  from  the  hen-  or  devisee  is 
protected ;  even  though  it  should  turn  out  that  there  are 
unsatisfied  creditors  who  had  claims  in  respect  of  the 
land  (c).  Their  remedy,  if  any,  is  now  against  the  heir 
or  devisee  personally.  It  may  also  be  remarked,  in  this 
connection,  that,  by  the  provisions  of  a  recent  statute  (d), 
where  probate  of  a  will  is  granted  to  one  or  more  out 
of  a  larger  number  of  executors,  a  disposition  of  the 
testator's  real  estate,  made  by  the  proving  executors,  will 
be  as  effectual  as  if  it  had  been  made  by  all  the  executors ; 
notwithstanding  that  power  has  been  reserved  to  others 

(a)  Until  the  passing  of  the  (6)  Land  Transfer  Act,  1897, 

Land     Transfer     Act,     1897,  s.  1. 

specialty     creditors     had     the  (c)  Gary's  and  Lott's  Contract 

slight  procedural  advantage  of  [1901]  2  Ch.  463. 

being  alone  entitled  to  sue  the  (d)  Conveyancing  Act,  1911, 

heir  or  devisee  directly.     (Be  s.  12. 
Hedgely  (1886)  34  Ch.  D.  379.) 
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to  come  in  and  prove.  The  student  should,  however, 
be  careful  to  remember  that  the  Land  Transfer  Act, 
1897,  was  only  intended  to  deal  with  procedure,  not  to 
affect  rules  of  substantive  law ;  and  that  it  expressly  pro- 
vides (a)  that,  as  between  the  real  and  personal  repre-, 
sentatives  of  the  deceased,  the  liability  of  their  respective 
assets  to  satisfy  the  claims  against  the  estate  shall  remain 
unaffected  by  its  provisions.  Estates  tail  are  not,  of 
course,  responsible  for  the  debts  of  a  deceased  tenant-in - 
tail ;  other  than  the  Crown  debts  mentioned  in  the  Act 
of  1541  {b). 

(a)  S.  2  (3).  Anderson's  Case  (1697)  7  Eep. 

(6)  33  Hen.  8,  o.  39,  s.  50 ;      21  a. 
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CHAPTER  XIV. 

OP    TITLE    BY   ESCHEAT. 


[Escheat  signifies  chance  or  accident;  and  the  term 
is  applied  to  the  chance  or  case  of  the  owner  of  an  estate 
in  fee  simple  dying  without  having  disposed  of  it,  and 
leaving  no  lawful  heir  behind  him  to  take  it  by  descent. 
In  this  case,  by  the  doctrine  of  escheat,  the  estate  results 
back,  by  a  kind  of  reversion,  to  the  original  grantor  or 
lord  of  the  fee  (a).  And  here  it  is  to  be  observed,  that 
the  land  so  escheating  afterwards  follows  the  lord's 
seignory,  as  being  a  fruit  thereof.  If  therefore  the  lord 
was  entitled  to  the  seignory  by  purchase,  the  land 
escheated  will  descend  to  his  heirs  general;  but  if  by 
descent,  it  will  be  inheritable  only  by  such  of  his  heirs  as 
are  capable  of  inheriting  the  seignory  (6). 

In  order  to  complete  his  title  by  escheat,  it  is  necessary 
that  the  lord  perform  an  act  of  his  own,  by  entering  on 
the  lands  and  tenements  so  escheated,  or  commencing  an 
action  to  recover  them.  If  he  fail  to  do  so,  or  do  any 
act  that  amounts  to  an  implied  waiver  of  the  escheat,  as 
by  accepting  rent  of  a  stranger  who  usurps  the  possession 
his  title  is  barred  (c). 

The  law  of  escheat  is  founded  upon  this  single 
principle,  that  the  inheritance  of  land  held  in  fee  simple 
having  failed,  it  must  become  what  the  feudal  writers 
denominate  fetidum  apertum,  and  must  result  back  again 
to  the  lord  of  the  fee,  by  whom  (or  by  those  whose  estate 
he  hath)  it  was  given. 

Escheats    have    been  frequently  divided   into  those 

(a)  Co.  Litt.  13  a.  s.  1. 

(6)  Inheritance     Act,    1833,  (c)  Co.  Litt.  268  b, 
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[propter  defectum  sanguinis,  and  those  propter  delictum 
tenentis ;  the  one  sort,  if  the  purchaser  should  actually 
die  without  an  heir,  the  other,  if  his  blood  be  attainted  (a) ;] 
for,  as  the  law  until  recently  stood,  a  person  attainted 
could  have  no  lawful  heir.  Owing,  however,  to  recent 
changes,  escheat  propter  delictum  tenentis  is  now  almost 
unknown,  though,  still,  technically  possible  (b) ;  and  a 
very  few  words  will  suffice  to  describe  it. 

I.  Escheat  propter  defectum  sanguinis. — By  the  law,  as 
it  now  stands,  an  escheat  of  this  kind  can  only  take  place 
on  the  total  failure  of  the  heirs  of  the  person  last  entitled 
to  the  estate,  i.e.,the  person  on  whose  decease  the  descent 
has  occurred.  For  although  the  Inheritance  Act,  1833, 
made  the  '  purchaser '  the  stock  of  descent,  andj  conse- 
quently, allowed  escheat  on  failure  of  his  heirs,  yet,  as  we 
have  seen  (c),  the  Law  of  Property  Amendment  Act, 
1859,  provides  that,  on  failure  of  the  heirs  of  the  purchaser, 
the  person  last  entitled  shall  be  deemed  the  purchaser 
for  the  purposes  of  descent.  If  he  were  actually  the 
purchaser,  the  statute  of  1859  is,  of  course,  inoperative. 
But  if  he  were  not,  then  all  his  heirs  will  be  entitled  to 
succeed  before  the  lord  claiming  by  escheat.  Sometimes, 
however,  though  there  are  actual,  or  natural  heirs  of  the 
person  who  is  treated  as  the  stock  of  descent,  they  are 
not  '  lawful '  in  the  strict  sense,  and  cannot,  therefore, 
inherit  the  estate,  or  prevent  an  escheat. 

The  persons  who  are  thus  under  disability  to  take  as 
heirs  may  be  classed  as  follows  : — 

1.  [A  moister,  which  hath  not  the  shape  of  mankind, 
but  in  any  part  evidently  bears  the  resemblance  of  the 
brute  creation,  hath  no  inheritable  blood,  and  cannot  be 

(a)  Go.  Litt.  13  a,  92  b.  died  previously  to  the  passing 

(6)  The  Forfeiture  Act,  1870,  of  the  statute,  not  having  in- 

not  being  retrospective,  inherit-  heritable  blood. 

ance    can,    even    now,    not    be  (c)  See  ante,  p.  321. 

traced  through  a  person  who 
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[heir  to  any  land,  albeit  it  be  brought  forth  in  marriage ; 
but,  although  it  hath  deformity  in  any  part  of  its  body, 
yet  if  it  hath  human  shape,  it  may  be  heir  (a). 

2.  Bastards  are  incapable  of  being  heirs.  Bastards, 
by  our  law,  are  such  children  as  are  not  born  of  lawful 
wedlock,  or  within  a  competent  time  after  its  deter- 
mination. Such  are  held  to  be  nullius  filii,  the  sons  of 
nobody ;  the  maxim  of  the  law  being :  qui  ex  damnato 
coitu  nascuntur,  inter  liberos  non  computantur  (fo).  And 
bastards,  being  thus  the  sons  of  nobody,  have  in  them  no 
inheritable  blood  ;  consequently,  none  of  the  blood  of  the 
purchaser,  real  or  fictitious.  And  therefore,  if  there  be 
no  other  claimant,  the  land  shall  escheat  to  the  lord. 

By  the  Roman  Law,  which  has  been  adopted  in  many 
modern  States,  the  subsequent  marriage  of  a  man  with 
the  woman  by  whom  he  had  had  a  bastard,  made  the 
latter  legitimate.  But  this  rule  has  never  been  adopted 
in  England.  And,  although  the  foreign  rule  is  recognised 
in  English  Courts,  in  certain  cases,  for  purposes  of 
succession  to  personal  property  (c),  it  is  a  well-established 
doctrine  of  English  law,  that  no  English  land  can  be 
inherited  by  any  person  not  born,  or  at  least  conceived, 
in  wedlock  {d). 

There  was  indeed  one  instance  in  which  our  law 
showed  bastards  some  little  regard ;  and  that  is  usually 
termed  the  case  of  bastard  eigne  and  imdier  puisne. 
This  happened  when  a  man  had  a  bastard  son,  and  after- 
wards married  the  mother,  and  by  her  had  a  legitimate 
son,  who  in  the  language  of  the  law  is  called  a  midier, 
or,  as  Glanville  expresses  it  in  his  Latin,  filivs  mulier- 
atus(e);  the  woman  before  marriage  being  concubina, 
and  afterwards  mulier.  Now  here  the  eldest  son  was 
bastard,  or  bastard  eigne,  and  the  younger  son  legitimate, 

(a)  Co.  Litt.  13  a,  7  b.  {d)  Birtwhistle     v.     Vardill 

(6)  Ibid.  8  a.  (1840)  7  CI.  &  F.  895. 
(c)  Re      Goodman's      Trusts         (e)  L.  7,  c.  1. 
(1881)  17  Ch.  D.  266. 
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[or  mulier  puisne.  If  then  the  father  died,  and  the 
bastard  eign&  entered  upon  his  land,  and  enjoyed  it  till 
his  death,  and  died  seised  thereof,  and  the  inheritance 
descended  to  his  issue ;  in  this  case,  the  mulier  "puisne 
and  all  other  heirs  (though  minors,  married  women,  &e.) 
were  totally  barred  of  their  right  (a).  And  this  (1)  as  a 
punishment  on  the  viulier  for  his  negligence,  in  not 
entering  during  the  bastard's  life  and  evicting  him; 
(2)  because  the  canon  law  (following  the  civil)  did  allow 
such  bastard  eigne  to  be  legitimate,  on  the  subsequent 
marriage  of  his  mother.  And  therefore  the  laws  of 
England  (though  they  would  not  admit  either  the  civil 
or  canon  law  to  rule  the  inheritances  of  this  kingdom), 
yet  paid  such  a  regard  to  a  person  thus  peculiarly 
circumstanced,  that,  after  the  land  had  descended  to  his 
issue,  they  would  not  unravel  the  matter  again,  and 
suffer  his  estate  to  be  shaken.  And  these  rules  as  to  the 
bastard  eign&  applied  also  when  a  man  had  two  daughters, 
the  elder  of  whom  was  a  bastard,  and  they  both  entered, 
peaceably  as  co-parceners  {b).  But  if  the  mother  was 
never  married  to  the  father,  the  bastard  eigne  had  no 
title  at  all  (c).J  It  is  probable,  however,  that,  with  the 
abolition  of  seisin  as  the  basis  of  inheritance  by  the 
Inheritance  Act,  1833,  this  whole  doctrine,  though  never 
formally  repealed,  has  ceased  to  be  applicable. 

[As  bastards  cannot  be  heirs  themselves,  so  neither 
can  they  have  any  heirs  but  those  of  their  own  bodies. 
For  all  collateral  kindred  consists  in  being  derived  from 
the  same  common  ancestor ;  and  as  a  bastard  has  no 
legal  ancestors,  he  can  have  no  collateral  kindred.  And 
therefore  if  a  bastard  purchase  land,  and  die  owner 
thereof  without  issue,  and  intestate,  the  .  land  shall 
escheat  to  the  lord  of  the  fee.] 

3.  Aliens  also  were,  till  recently,  incapable  of  taking 
by  descent  {d).    And  therefore,  if  a  man  left  no  other 

(a)  Litt.  ss.  399,  400.  (c)  Litt.  s.  400. 

(6)  Co.  Litt.  244.  a.  (t?)  Co.  Litt.  8  a. 
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relations  but  aliens,  his  land  escheated  to  the  lord. 
Moreover,  aliens  could  not  hold  real  estate  by  purchase ; 
for  land  purchased  by  an  alien  could  be  at  once  claimed 
by  the  Crown,  on  office  found  (a).  And  as  they  could 
neither  hold  by  purchase  nor  take  by  inheritance,  they 
could  have  no  heirs,  because  they  had  nothing  for  an 
heir  to  inherit. 

[Moreover,  at  one  time,  aliens  could  not  be  the 
channels  of  descent.  For  if  an  alien  came  into  England, 
and  there  had  issue  two  sons,  and  one  of  them  purchased 
land  and  died,  his  brother  could  not  be  his  heir  (6),  even 
though  the  father  were  dead.  For  the  commune  vinculum, 
namely,  the  father,  having  no  inheritable  blood  in  him, 
could  communicate  none  to  his  sons.  This  rule,  how- 
ever, was  effectually  altered  by  a  statute  of  the  year 
1700  (c),  which  enacted  that  all  persons,  natural-born 
subjects  of  the  King,  might  inherit  and  make  their  title 
by  descent  from  any  of  their  ancestors,  although  such 
ancestors,  by,  from,  through,  or  under  whom  they 
derived  their  pedigrees,  were  born  out  of  the  King's 
allegiance.]  And  such  is  still  the  law  as  to  tracing 
descent  in  cases  to  which  the  Naturalization  Act,  1870,  is 
inapplicable.  But  the  matter  is  now  of  small  import- 
ance ;  for,  by  the  second  section  of  that  Act,  it  has  been 
provided,  with  regard  to  all  titles  accruing  after  the 
14th  May,  1870,  that  real  property  of  every  description 
may  be  ta>ken,  acquired,  held,  and  disposed  of  by  an 
alien,  in  the  same  manner  in  all  respects  as  by  a 
natural-born  British  subject,  and  that  a  title  thereto 
may  be  derived  through,  from,  or  in  succession  to 
an  alien,  as  if  he  had  been  a  natural-born  British 
subject  (rf). 

(a)  Co.  Litt.  2  b.  under  the  Act  of  1870,  the  alien 

(h)  Ibid.  8  a.  ancestor  would  still  himself  be 

(c)  11  &  12  Will.  3,  c.  6.  barred,     notwithstandingf     the 

(d)  33  &  34  Vict.  c.  14,  s.  2.  rules  of  the  Inheritance  Act, 
(Presumably,  in  cases  not  falling  1833. — E.  J.) 
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II.  Escheat  propter  clelictuvi  tenentis.^—Th.iB  happened 
■where,  by  attq,inder,  the  blood  of  the  person  attainted 
became,  in  the  eye  of  the  law,  so  corrupted  as  to  be  no 
longer  inheritable. 

The  old  law  with  respect  to  corruption  of  blood,  upon 
attainder,  and  the  consequent  escheat  of  the  lands  and 
tenements  of  the  offender  to  the  lord  of  the  fee,  is  now  of 
little  practical  importance ;  and  its  history  may  be  very 
briefly  summarised. 

[According  to  that  law,  by  the  commission  of  treason 
or  other  felony,  the  blood  of  the  tenant  was  corrupted 
and  stained,  and  the  original  donation  of  the  feud  was 
thereby  determined.  And,  accordingly,  upon  the 
thorough  demonstration  of  the  tenant's  guilt  by  legal 
attainder,  the  feudal  covenant  and  mutual  bond  of  fealty 
were  held  to  be  broken,  the  estate  instantly  fell  back 
from  the  offender  to  the  lord  of  the  fee,  and  the  inherit- 
able quality  of  the  tenant's  blood  was  extinguished  and 
blotted  out  for  ever. 

This  escheat  to  the  lord  by  reason  of  his  tenant's 
attainder,  must  be  distinguished  from  forfeiture  to  the 
Crown.  For,  independently  of  any  escheat,  the  felon's 
lands  and  tenements  (to  the  extent  of  his  interest 
therein)  were,  by  force  of  the  attainder,  immediately 
forfeited  to  the  Crown.  But,  after  a  severe  struggle 
between  the  Crown  and  the  mesne  lords,  it  was  agreed 
that,  in  the  case  of  ordinary  felons,  the  Crown's  right  of 
forfeiture  should  operate  only  for  a  year  and  a  day; 
after  which  the  lord's  right  of  escheat  prevailed  (a).  In 
the  case  of  a  traitor,  however,  the  Crown  made  good  its 
claim  to  permanent  forfeiture. 

Forfeiture,  moreover,  extended  only  to  estates  which 
were  vested  in  the  offender  at  the  time  of  his  attainder ; 
but  escheat  pursued  the  matter  further.  For,  the  blood 
of  the  tenant  being,  by  the  attainder,  utterly  corrupted 

(a)  Magna  Carta  (1225).  o.  22. 
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[and  extinguished,  it  followed,  not  only  that  all  that  he 
then  had  should  escheat  from  him,  but  also  that  he  should 
be  incapable  of  inheriting  anything  for  the  future.  For 
example,  if  a  father  was  seised  in  fee,  and  the  son  com- 
mitted treason  and  was  attainted,  and  then  the  father 
died,  here  the  land  would  escheat  to  the  lord ;  because 
the  son,  by  the  corruption  of  his  blood,  was  incapable  to 
be  heir,  and  there  could  be  no  other  heir  during  his  life. 
But  nothing  would  in  such  a  case  be  forfeited  to  the  King, 
for  the  son  never  had  any  interest  in  the  land  to  for- 
feit (a).  On  the  other  hand,  where  a  new  felony  was 
created  by  Act  of  Parliament,  and  the  Act  provided  (as 
was  frequently  the  case)  that  the  offence  should  not 
extend  to  corruption  of  blood,  the  lands  of  the  felon 
would  not  escheat  to  his  lord;  though  the  profits  of 
them  would  be  forfeited  to  the  King  for  a  year  and 
a  day. 

The  consequences  of  corruption  of  blood  could  not  be 
removed  but  by  authority  of  Parliament.  For,  although 
the  King  might  excuse  the  punishment  of  the  offender, 
even  the  King  could  not  defeat  or  abrogate  the  private 
right  accrued  by  the  attainder.  He  might  remit  the 
forfeiture,  in  which  the  interest  of  the  Crown  alone  was 
concerned ;  but  he  could  not  wipe  away  the  corruption 
of  blood,  so  as  to  affect  the  right  of  escheat  to  the  lord. 
If,  therefore,  a  man  had  a  son,  and  was  attainted,  and 
afterwards  pardoned  by  the  King,  this  son  could  never 
inherit  to  his  father,  or  to  his  father's  ancestors,  because 
his  paternal  blood,  being  once  corrupted  by  his  father's 
attainder,  must  continue  so.  But  if  the  son  had  been 
born  after  the  pardon,  he  might  have  inherited;  because 
(by  the  pardon)  the  father  was  made  a  new  man,  and 
might  convey  new  inheritable  blood  to  his  after-born 
children  (6). 
The  doctrine  of  corruption  of  blood    on  attainder, 

(a)  Co.  Litt.  13  a.  (6)  Ibid.  392  a. 
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[arising  as-  it  did  from  feudal  principles,  and  perhaps 
extending  further  even  than  those  principles  warranted, 
gradually  came  to  be  regarded  as  a  peculiar  hardship ; 
and  therefore  in  most  (if  not  in  all)  of  the  new  felonies 
from  time  to  time  created  by  Act  of  Parliament  since  the 
reign  of  Henry  the  Eighth,  it  has  been  usual  to  declare, 
that  they  should  not  extend  to  any  corruption  of  blood. 
During  the  last  century,  moreover,  many  statutes  were 
passed  with  the  object  of  mitigating  the  hardships  of 
the   doctrine.]      These,  however,  were    all    practically 
superseded  by  the  Forfeiture  Act,  1870,  which  provides 
that  no  confession,  verdict,  inquest,  conviction,  or  judg- 
ment for  any  treason  or  felony  orfelo  cle  se,  after  the  4th 
day  of  July,  1870,  is  to  cause  any  attainder  or  corruption 
of  blood,  or  any  forfeiture  or  escheat  (a).     The  Aat  pro- 
vides that  the  property  of  a  convict  shall  vest  in  an 
administrator  to  be  appointed  by  the  Crown.    But  in  the 
case  of  a  trustee  or  mortgagee  becoming  a  convict  within 
the  meaning  of  the  Act,  it  has  now  been  provided  by 
the   Trustee  Act,   1893  (b),  following  older  legislation, 
that  the  legal  estate'  shall  remain  in   such  convict,  or 
survive    to  his   co-trustee   or    co-trustees,    or   descend 
to    his  representative,  as    if    he   had    not    become    a 
convict. 

In  cases  where  (under  the  former  law)  an  escheat  or 
forfeiture  of  the  beneficial  interest  in  lands  actually  took 
place,  its  consequences  were  often  remitted,  when  the 
Crown  was  the  party  entitled  to  take  the  benefit ;  for  the 
Crown  was,  by  modern  Acts  of  Parliament,  frequently 
empowered  to  make  grants  for  the  purpose  of  restoring 
the  lands  to  the  family  of  the  former  beneficial  owner. 

(a)  The    Act   preserves   un-  Acts    Repeal   Act,    1879,   the 

touched  the  law  of  forfeiture  exception  of  outlawry  can  now 

conaec[uent   on  outlawry;    but  only   refer    to    criminal    pro- 

inasmuch   as    outlawry  in    all  ceeding's. 
civil     proceedings     has     been  (6)  56  &  57  Vict.  c.  53,  s.  48. 

abolished  by  the  Civil  Procedure 
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And  now,  by  the  Intestates  Estates  Act,  1884  (a),  this 
power  in  the  Crown  has  been  declared  generally;  and 
the  mode  of  application  to  the  Crown  for  a  waiver  of  the 
forfeiture  or  escheat  is  also  thereby  prescribed. 

It  must  not  be  assumed,  however,  that  an  escheat, 
where  it  takes  effect,  necessarily  operates  for  the  benefit 
of  the  Crown.  In  the  case  of  socage  estates,  it  usually 
does  so ;  because,  inasmuch  as  it  has  been  impossible 
(except  in  rare  cases)  for  a  subject  to  create  any  new 
estate  in  fee  simple  since  the  passing  of  the  Statute  Quia 
Emptores  (b),  it  is,  in  most  cases,  impossible  to  trace  the 
title  of  a  mesne  lord.  And  so,  inasmuch  as  the  Crown 
is  always  the  lord  paramount  (c),  the  escheat  is  claimed 
on  its  behalf.  But,  according  to  the  true  principles  of 
escheat,  the  land  can  be  claimed  by  the  next  lord  of  the 
fee ;  and,  in  the  case  of  copyholds,  where  the  manorial 
rolls  preserve  evidence  of  title,  escheats  do,  in  fact,  pass 
to  the  next  lord,  i.c.  the  lord  of  the  manor.  It  is  one  of 
the  great  difficulties  of  interpreting  the  Intestates  Estates 
Act,  1884,  above  mentioned,  to  discover  who  can  be  the 
'  next  lord '  of  an  equitable  interest  or  an  incorporeal 
hereditament. 

(a)  47  &  48  Vict.  o.  71,  s.  6. 

(6)  18  Edw.  I.  (1290),  at.  1.    (See  J30s<,  p.  355.) 

(c)  See  ante,  p.  112. 
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CHAPTER  XV. 

OF    TIILE    BY    OCCUPANCY. 


[Occupancy  is  the  taking  of  possession  of  things  which 
belong  to  nobody.  Quod  nullius  est,  id  ratione  naturali 
occupanti  conceditur  {a) .  But  title  by  occupancy,  so  far 
as  it  concerns  real  property  (for  of  personal  chattels  we 
do  not  in  this  place  speak),  was  by  the  common  law 
confined  within  a  very  narrow  compass,  applying  only  to 
the,  single  instance  where  a  man  was  tenant  ■pur  autre 
vie,  that  is,  had  an  estate  granted  to  himself  only  (with' 
out  mentioning  his  heirs),  and  died  during  the  life  of 
cestui  que  vie.  In  this  case,  he  that  could  first  enter  on 
the  land  might,  by  _  right  of  *  common  occupancy,'  have 
lawfully  retained  the  possession  so  long  as  cestui  que  vie 
lived.  This  seems  to  have  been  a  recurrence  to  first 
principles,  and  a  calling  in  of  the  Law  of  Nature  to 
ascertain  the  property  of  the  land,  thus  left  without  a 
legal  giwner.  For  land  granted  to  A.  during  the  life  of 
B.,  did  not,  on  A,'s  death  during  B.'s  life,  revert  to  the 
grantor ;  because  the  grantor  had  voluntarily  parted 
with  all  his  interest  so  long  as  cestui  que  vie  lived.  And 
the  land  did  not  escheat  to  the  lord  of  the  fee ;  for  all 
escheats  must  be  of  the  absolute  entire  fee,  and  not  of 
any  particular  estate  carved  out  of  it,  much  less  of  so 
minute  a  remnant  as  this.  Neither  did  the  land  descend 
to  the  heirs  of  the  grantee ;  for  there  were  no  words  of 
inheritance  in  the  grant.  Nor  did  it  vest  in  the  executors 
of  the  grantee ;  for  an  estate  of  freehold  could  not  then 
pass  to  personal  representatives.    Belonging  therefore 

(a)  Dig.  41, 1, 3. 
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[to  nobody,  the  law  left  it  open  to  be  seized  and  appro- 
priated, under  the  name  of  an  occupancy,  by  the  first 
person  that  could  enter  upon  it  during  the  life  of  cestui 
que  vie.  But  if  the  estate  pur  autre  vie  had  been  granted 
to  a  man  and  his  heirs  during  the  life  of  cestui  que  vie, 
there  could  not  then  have  been  a  title  by  common 
occupancy;  but  the  heir  of  the  grantee  would  succeed, 
and  was  called  a  '  special  occupant.']  And  so  the  law 
continued  until  quite  recently;  the  heir  succeeding,  in 
the  absence  of  a  will,  by  virtue  of  the  original  grant,  and 
occupying  the  land  during  the  residue  of  the  estate 
granted,  though  subject,  since  the  passing  of  the 
Administration  of  Estates  Act,  1833,  to  the  claims  of  the 
grantee's  creditors.  But  now,  it  is  presumed,  estates 
pur  autre  vie  will,  even  though  there  be  a  special 
occupant,  pass,  in  the  first  instance,  to  the  personal 
representatives  of  the  tenant  on  his  decease  (a). 

The  title  by  common  occupancy  has,  however,  virtually 
been  abolished  by  the  effect  of  three  successive  statutes. 
The  first  of  these  is  the  Statute  of  Frauds,  in  1677, 
which  provides  (b)  that  an  estate  pur  autre  vie  shall 
be  devisable  in  all  cases,  and  that,  if  not  devised,  and 
there  is  no  special  occupant,  it  shall  go  to  the  personal 
representatives  of  the  tenant,  and  be  assets  in  their 
hands  for  payment  of  debts.  The  second  is  a  statute  of 
the  year  1741  (c),  which  enacts  that,  if  there  is  any 
surplus  in  the  hands  of  such  representatives  after  the 
payment  of  debts,  it  shall  be  distributed  among  the 
tenant's  next-of-kin,  like  personalty.  And  the  third 
is  the  Wills  Act  of  1837,  by  which  it  has  been  provided, 
that  every  estate  pur  autre  vie,  of  whatever  tenure,  and 
whether  it  be  a  corporeal  or  incorporeal  hereditament, 
may  be  devised  by  will  {d) ;  that  if  no  disposition  by 

(a)  Land  Transfer  Act,  1897,  to  the  heir  as  special  occupant. 
s.  1  (1).    Presumably,  however,  (6)  S.  12. 

the  ienefioial  interest  will,  in  (c)  14  Geo.  2,  c.  20,  s.  9. 

default   of  devise,  stiU  belong  {A)  7Will.4&lVict.c.26,s.3. 

S.C. — VOL.  I.  z 
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will  be  made  of  an  estate  pur  autre  vie  of  a  freehold 
nature,  it  shall  be  chargeable  in  the  hands  of  the  heir 
(if  it  comes  to  him  by  reason  of  special  occupancy)  as 
assets  by  descent,  as  in  the  case  of  freehold  land  in  fee 
simple;  and  that,  in  case  there  shall  be  no  special 
occupant  of  an  estate  pur  autre  vie,  of  whatever  tenure, 
and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant,  and  that  it 
shall  in  every  case  be  assets  of  the  deceased,  to  be  applied 
and  distributed  in  the  same  manner  as  personal  estate  (a). 

Save  in  the  case  of  the  estate  pur  autre  vie  (now 
provided  for  by  statute),  it  is  difficult  to  mention  any 
other  instance  wherein,  by  our  law,  there  is  not  in 
theory,  some  owner  of  the  land.  [For  in  the  case  of  a 
sole  corporation,  as  the  parson  of  a  church,  when  he 
dies  or  resigns,  though  there  is  no  actual  owner  of  the 
land  till  a  successor  be  appointed,  yet  there  is  a  legal, 
potential  ownership  subsisting  in  contemplation  of  law. 
And  when  the  successor  is  appointed,  his  appointment 
has  a  retrospect  and  relation  backwards,  so  as  to  entitle 
him  to  all  the  profits  from  the  instant  that  the  vacancy 
commenced.  And,  in  all  other  instances,  where  the 
tenant  dies  intestate,  and  no  other  owner  of  the  lands 
is  to  be  found  in  the  common  course  of  descent,  there 
the  law  vests  an  ownership,  as  we  have  said,  in  the 
Crown,  or  a  mesne  lord,  by  escheat. 

So  also  in  some  cases,  where  the  laws  of  other  nations 
give  a  right  by  occupancy,  as  in  lands  newly  created  by 
the  rising  of  an  island  in  a  river,  or  by  the  alluvion  or 
dereliction  of  the  sea;  in  these  instances,  the  law  of 
England  assigns  them  an  immediate  owner.  For 
Bracton  tells  us  that,  if  a  new  island  rise  in  the  middle  of 
a  river,  it  belongs  in  common  to  those  who  have  lands  on 
each  side  thereof ;  but  if  it  be  nearer  to  one  bank  than 

(o)  WiUs  Act,  1837,  s.  6. 
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[the  other,  it  belongs  only  to  him  who  is  the  proprietor 
of  the  nearest  shore  (a).  But  when  the  whole  soil  of  the 
river  is  the  freehold  of  one  man — as  usually  happens 
when  a  '  several  fishery '  is  claimed  (6) — there  it  seems 
just  that  the  eyots  or  little  islands,  arising  in  any  part  of 
the  river,  shall  be  the  property  of  him  who  owneth  the 
fishery  and  the  soil.  However,  in  case  a  new  island 
arise  in  the  sea,  though  the  civil  law  gives  it  to  the  first 
occupant,  yet  ours  gives  it  to  the  Crown.  And  as  to 
lands  gained  from  the  sea,  either  by  alluvion  (i.e.  by  the 
washing  up  of  sand  and  earth,  so  as  in  time  to  make 
terta  firma),  or  by  dereliction,  as  when  the  sea  shrinks 
back  below  the  usual  watermark,  in  these  cases  the  law 
is  held  to  be,  that  if  this  gain  be  little  by  little,  it  shall 
go  to  the  owner  of  the  land  adjoining.  For  de  minimis 
non  curat  lex.  But  if  the  alluvion  or  dereliction  be  sudden 
and  considerable,  in  this  case  it  belongs  to  the  Crown.  ■ 
For  as  the  Crown  is  lord  of  the  sea,  and  the  owner  of  the 
soil  while  it  is  covered  with  water,  it  is  but  reasonable  it 
should  have  the  soil,  when  the  water  has  left  it  dry  (c). 
In  the  same  maimer,  if  a  river,  running  between  two 
lordships,  by  degrees  gains  upon  the  one  and  leaves  the 
other  dry,  the  owner  who  loses  his  ground  thus  im- 
perceptibly has  no  remedy ;  but  if  the  course  of  the  river 
be  changed  by  a  sudden  and  violent  flood,  or  other  hasty 
means,  his  land  will  not  be  lost  {d).] 

It  may  also  be  mentioned  that,  although  the  law  of 
England  does  not,  even  now,  formally  recognise  the 
acquisition  of  title  to  estates  in  land  in  other  cases 
by  mere  occupation,  yet  in  effect,  the  Real  Property 

(a)  Bract.  1.  2,  o.  2.  right  of  fishing  arising  from 

(6)  Smith  V.  Kemp  (1692)  2  ownership  of  the  soil  or  private 

Salk.  637.    (A  '  several  fishery '  grant.) 

must  he  distinguished  from  a  (c)  Hale,    De     Jwe    Maria, 

'  free  fishery,'  as  to  which  see  o.  iv. 

ante,  pp.  284-285.     A  'several  (d)  Hindson  v.  Ashhy  [1896] 

fishery '  is  merely  the  exclusive  1  Ch.  78. 

z  2 
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Limitation  Acts  passed  in  the  last  century  produce  this 
result.  For,  by  the  Act  of  1833  {a),  it  is  expressly 
provided,  that  the  right  and  title  of  the  person  whose 
claim  has  been  barred  by  the  operation  of  the  statute, 
as  well  as  his  mere  remedy,  shall  be  extinguished  at 
the  determination  of  the  period  within  which  it  might 
have  been  enforced.  And,  although  the  extinction  of  the 
title  of  one  hostile  claimant  would  not  affect  the  rights 
of  others  who  claim  independently  of  him,  yet,  when 
all  hostile  claims  are  extinguished  by  lapse  of  time,  it 
would  seem  difficult  to  deny  that  the  actual  occupant 
had  obtained  a  title.  This  is,  at  any  rate,  the  view 
which  has  been  taken  by  some  eminent  authorities  (fc). 
Nay,  the  Courts  have  even  allowed  the  alleged  title  of 
a  mere  occupant  to  be  devised  or  otherwise  transferred 
as  a  legal  interest  (c) ;  and  have  awarded  compensation 
for  disturbance  in  respect  of  it  when  the  land  has  been 
taken  for  public  purposes  {d).  But  it  has,  somewhat 
inconsistently,  perhaps,  been  also  held,  that  a  claimant 
who  has  held  possession  for  more  than  the  statutory 
period,  though  he  has  an  effective  title  against  all 
former  tenants  of  the  land,  is  bound  by  equitable 
liabilities  in  respect  of  the  land  created  by  former 
tenants  in  favour  of  strangers  (e).  The  result  is,  that 
where  A.,  or  his  predecessors  in  title,  have  been  in 
adverse  possession  for  twelve  years  of  land  to  the 
possession  of  which  B.  was  entitled,  then,  at  the  end  of 
the  twelve  years,  A.,  prima  facie,  acquires  the  interest  of  B., 
but  not  of  any  person  against  whom  his  (A.'s)  occupation 
was  not  deemed  to  be  adverse — e.g.,  B.'s  lessor,  or  a 
person  having  a  right  of  way  oVer  the  land.    But,  of 

(a)  3  &  4  Wm.  4,  0.  27,  s.  34.  sup. 

(6)  Boe  V.  Swmner  (1845)  14  (d)  Perry  v.  CUssold  [1907] 

M.  &  "W.  39 ;  Asher  v.  Whitlock  A.  C.  73. 

(1866)  L.  R.  1  Q.  B.  1 ;  Athin-  (e)  Nisbet's  and  Potts'  Con- 

scm's    cmd    HorselVs    Contract  tract  [1905]  1  Ch.  391 ;   [1906] 

[1912]  2  Ch.  1.  1  Ch.  386. 

(c)  Asher   v.    Whitlock,   ubi 
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course,  B.  may  show  that,  by  reason  of  special  disabilities, 
he  is  not  bound  by  the  general  rule;  and,  if  A.'s 
predecessors  in  the  occupation  were  not  his  predecessors 
in  title  (i.e.,  if  he  does  not  claim  by  conveyance  or 
descent  from  them)  he  will  not  be  able  to  count  their 
occupation  in  reckoning  the  period  of  twelve  years  (a). 
For  the  rules  governing  the  application  of  the  Statutes 
of  Limitation,  and  the  various  periods  of  limitation,  the 
student  is  referred  to  a  later  part  of  this  work  (jb). 

Finally,  it  may  be  pointed  out,  that  registration  of 
title  to  land,  under  the  Land  Transfer  Acts,  1875  and 
1897,  affords  a  substantial  protection  to  the  registered 
owner,  and  to  purchasers  from  him,  against  the 
acquisition  of  hostile  rights  by  occupancy.  For  it  is 
enacted,  by  the  Land  Transfer  Act,  1897  (c),  that  a  title 
adverse  to  a  registered  proprietor  shall  not  be  acquired 
by  any  length  of  possession,  and  that  a  registered 
proprietor  shall  be,  in  effect,  exempt  from  the  operation 
of  the  Real  Property  Limitation  Acts.  But  an  owner 
of  land,  who  registers  with  a  mere  possessory  title  only, 
cannot  thereby  affect  any  adverse  claim  in  respect  of 
length  of  possession  by  any  other  person  who  was  in 
possession  of  the  land  when  the  registration  took  place. 
And  such  a  person  may,  when  his  title  by  possession  is 
complete,  obtain  an  order  for  substitution  in  the  register 
of  his  own  name  for  that  of  the  registered  owner ;  subject 
only  to  the  claims  of  purchasers  for  value  from  the 
registered  owner. 

(a)  Trustees  and   Executors'  (c)  S.    12.      (For    a    fuller 

Co.  V.  Short  (1888)  L.  B.  13  account  of  this  subject,  see  j»£>«i, 

App.  Ca.  793.  pp-  494-495.) 

(Jb)  See  post,  bk.  v.  ch.  ix. 
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CHAPTEE  XVI. 

OF   TITLE   BY  FOEFEITURB. 


[FoBFBiTUKE  IS  a  punishment  annexed  by  law  to  some 
illegal  act  or  negligence  in  the  owner  of  lands,  tene- 
ments, or  hereditaments;  whereby  he  loses  all  his 
interest  therein,  and  they  go  to  the  party  injured,  as 
a  recompense  for  the  wrong  which  either  he  alone,  or 
the  public  together  with  himself,  hath  sustained.]  At 
one  time  the  loss  of  lands  by  forfeiture  must  have  been 
very  frequent;  and  the  subject  is  treated  at  consider* 
able  length  in  the  old  books.  But,  with  changes  in 
the  law  (a)i  it  has  now  sunk  into  comparative  unimport- 
ance, and  may  be  disposed  of  under  four  heads : — 1. 
forfeiture  by  alienation  for  an  unlawful  purpose ;  2.  for- 
feiture by  alienation  of  particular  tenants ;  3.  forfeiture 
by  wrongful  disclaimer ;  and  4,  forf eitiire  by  breach  of 
express  condition.     Of  these  in  their  order  (6). 

1.  Forfeiture  by  alienation  for  an  unlawful  purpose. 
Since  the  disability  of  aliens  in  the  matter  of  land- 
owning was  abolished  by  statute,  the  only  important 
case  which  falls  under  this  head  is  the  case  of  aliena- 
tion in  mortmain.  [AUenation  in  mortmain  is  an  ahena- 
tion  of  lands  or  tenements  to  any  corporation,  sole 

(a)  H.g.,  Keal  Property  Act,  (6)  Forfeiture    incurred    by 

1845,   abolishing   the   tortious  neglect  to  present  to,  or  simo- 

operation  of  a  feoffment ;  Natu-  niaoal  dealings  in   respect   of, 

ralisation  Act,  1870,  enabling  an   ecclesiastical  beaeiice,  will 

aliens  to  hold  land ;  Forfeiture  be  dealt  with  at  a  later  stage. 

Act,  1870,  abolishing  forfeiture  (See  bk.  iv.  pt.  ii.  ch.  iii.,  vol.  ii., 

for  attainder.  pp.  814-815.) 
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[or  aggregate,  ecclesiastical  or  temporal  (a).  But  these 
purchases  having  been  chiefly  made  by  religious  houses, 
in  consequence  whereof  the  lands  became  inherent  in 
one  '  dead  hand '  (i.e.,  of  the  saint  to  whom  the  religious 
house  was  dedicated),  this  hath  occasioned  the  general 
appellation  of  mortmain  to  be  applied  to  such  alienations, 
and  the  religious  houses  themselves  to  be  principally 
considered  in  framing  the  Statutes  of  Mortmain. 

By  the  common  law,  any  man  might  dispose  of  his 
lands  to  any  other  private  man  at  his  discretion; 
especially  when  the  feudal  restraints  on  alienation 
were  worn  away.  Yet,  in  consequence  of  these,  it 
has  long  been  necessary  for  corporations  to  have  a 
licence  in  mortmain  from  the  Crown,  to  enable  them 
to  become  the  holders  of  lands.  For  as  the  King  is  the 
ultimate  lord  of  every  fee,  he  ought  not,  unless  by  his 
own  consent,  to  lose  his  privilege  of  escheats  or  other 
feudal  profits,  by  the  vesting  of  the  lands  in  tenants 
who  can  never  die.  And  besides  this  general  licence 
from  the  King,  as  lord  paramount  of  the  kingdom,  it 
was  also  requisite,  whenever  there  was  a  mesne  or 
intermediate  lord  between  the  King  and  the  alienor, 
to  obtain  his  licence  (also  upon  the  same  feudal 
principles)  for  the  alienation  of  the  specific  land. 
And  if  no  such  Ucence  was  obtained,  the  King  or 
other  lord  might  enter  on  the  lands  so  aliened  in 
mortmain,  as  for  a  forfeiture. 

Yet,  such  was  the  ingenuity  of  the  clergy,  that, 
notwithstanding  this  fundamental  principle,  the  re- 
ligious houses  obtained  large  possessions,  :  whereby  the 
feudal  services,  ordained  for  the  defence  of  the  kingdom, 
were  every  day  visibly  withdrawn,  and  lords  were  cur- 
tailed of  their  escheats,  reliefs,  and  the  like.  And 
therefore,  in  order  to  prevent  this,  it  was  provided,  by 
the  second  of  King  Henry  the  Third's  great  charters, 

(a)  Co.  Litt.  2  b. 
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[and  afterwards  by  that  printed  in  our  common  statute 
books,  that  all  such  gifts  should  be  void,  and  the  lands 
forfeited  to  the  lords  of  the  fee  (a). 

But  as  this  prohibition  extended  only  to  religious 
hmises  {i.e.,  ecclesiastical  corporations  aggregate), 
bishops  and  other  sole  corporations  were  not  included 
therein;  and  the  ecclesiastical  corporations  aggregate 
found  many  means  to  creep  out  of  this  statute,  by 
buying  in  lands  that  were  holden  of  themselves  as 
lords  of  the  fee,  and  thereby  evading  the  forfeiture, 
or  by  taking  long  leases  for  a  thousand  years  or  more. 
This  produced  the  so-called  Statute  De  Religiosis,  of 
1279  (6),  by  which  it  was  provided,  that  no  person 
(religious  or  other)  should  buy,  or  sell,  or  receive  under 
pretext  of  a  gift  or  lease,  nor  should  by  any  art  or  in- 
genuity appropriate  to  himself,  any  lands  or  tenements 
in  mortmain ;  upon  pain  that  the  immediate  lord  of  the 
fee,  or,  on  his  default  for  one  year,  the  lords  paramount, 
and,  in  default  of  all  of  them,  the  King,  might  enter 
thereon  as  for  a  forfeiture. 

The  statutes  referred  to  extending,  however,  only 
to  gifts  and  conveyances  between  the  parties,  the 
religious  houses  now  began  to  set  up  a  fictitious  title 
to  the  land  which  it  was  intended  they  should  have, 
and  to  bring  an  action  to  recover  it  against  the  tenant, 
who  by  fraud  and  collusion  made  no  defence.  And 
■  thereupon  judgment  was  given  for  the  religious  house, 
which ,  then  recovered  the  land  upon  a  supposed  prior 
title  by  sentence  of  law.  And  thus  they  may  have  had 
the  honour  of  inventing  those  fictitious  adjudications  of 
right  which  afterwards,  under  the  name  of  common 
recoveries,  became  the  great  assurances  of  the  kingdom. 
But,  upon  this,  the  Statute  of  Westminster  the  Second 
(13  Edw.  1  (1285)  c.  32)  enacted,  that  in  such  cases  a  jury 

(a)  Magna  Carta,  9  Hen.  3         (6)  7  Edw.  1,  at.  2. 

(1225)  c.  36. 
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[should  try  the  true  right  of  the  demandants  or  plaintiffs 
to  the  land ;  and  if  the  religious  corporation  were  found 
to  have  it,  they  should  still  recover,  but  otherwise  the 
land  should  be  forfeited  to  the  immediate  lord  of  the 
fee,  or  else  to  the  next  lord,  and  finally  to  the  King  upon 
the  immediate  or  other  lord's  default.  And  the  like 
provision  was  made  by  the  succeeding  chapter  of  the 
same  statute  against  tenants  who  set  up  crosses  upon 
their  lands  (the  badges  of  Knights  Templars  and 
Hospitallers) ;  in  order  to  protect  them  from  the  feudal 
demands  of  their  lords,  by  virtue  of  the  privileges  of 
those  religious  and  military  Orders.  And  so  careful 
was  this  provident  prince,  that  when  the  Statute  Quia 
Emptores  (18  Edw.  1  (1290)  c.  1)  abolished  subinfeuda- 
tions, and  gave  liberty  for  all  men  to  alienate  their  lands 
to  be  holden  of  their  next  immediate  lord,  a  proviso  was 
inserted  that  this  should  not  extend  to  authorise  alienation 
in  mortmain. 

The  next  evasion  resorted  to  by  the  religious  houses 
was  the  adoption  of  the  new  method  of  conveyance, 
(previously  described  (a))  by  which  the  lands  were 
granted,  not  to  themselves  directly,  but  to  feoffees  to 
their  use,  whereby  they  received  the  actual  profits, 
without  becoming  entitled  to  the  lands  themselves ;  the 
seisin  of  the  lands  remaining  in  the  feoffees.  But  even 
this  device  was  checked  by  the  Mortmain  Act  of  1391  (&), 
by  which  it  was  enacted,  that  Uses  should  be  subject 
to  the  statutes  of  mortmain,  and  forfeitable  like  the 
lands  themselves.  This  statute,  which  extended  to  all 
corporations,  whether  ecclesiastical  or  not,  seems  finally 
to  have  put  a  stop  to  evasions  of  the  mortmain  liaws. 

But,  during  all  this  time,  it  was  in  the  power  of  the 
Crown,  by  granting  a  licence  in  mortmain,  to  remit  the 
forfeiture,  so  far  as  related  to  its  own  rights ;  though  it 
could  not  affect  the  rights  of  the  mesne  lords.    This 

(a)  See  ante,  oh.  x.  (6)  15  Ric.  2,  o.  5. 
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[prerogative  was  confirmed  by  statute  of  the  year  1344  (a); 
and  when,  through  the  long  operation  of  the  Statute 
Quia  Emptoreg,  the  rights  of  mesne  lords  had  been 
reduced  within  a  very  small  compass,  it  was  declared,  by 
an  Act  of  the  year  1696  (b),  that  the  Crown  for  the  future, 
at  its  own  discretion,  might  grant  licences  to  aliene  or 
take  in  mortmain,  of  whomsoever  the  tenements  might 
be  holden. 

At  the  time  of  the  Eeformation,  moreover,  it  was 
deemed  necessary  to  place  impediments  in  the  way  of 
alienating  lands  for  religious  purposes ;  even  *  though 
such  alienations  did  not,  strictly,  violate  the  rule  against 
mortmain,  e.g.,  because  the  lands  were  not  vested  in 
corporations.  Such  alienations  were  accordingly  declared 
void,  but  not  a  cause  of  forfeiture,  by  a  statute  of  the  year 
1581  (c).  And,  although  this  statute  was  afterwards 
construed  to  cover  only  gifts  for  superstitious  purposes, 
the  policy  of  restraining  improvident  gifts  to  charities 
was  never  lost  sight  of ;  and  ultimately,  by  the  so-called 
Mortmain  Act  of  1736  {d),  it  was  enacted,  that  (in  effect) 
all  gifts  of  land  by  will  for  charitable  purposes  should  be 
simply  void,  and  that  no  lands  or  hereditaments,  or 
money  to  be  laid  out  in  the  purchase  thereof,  should  be 
given  or  conveyed,  or  anyways  charged  or  incumbered, 
in  trust  for,  or  for  the  benefit  of,  any  charitable  use 
whatsoever,  unless  by  deed  executed  in  the  presence  of 
two  witnesses  twelve  calendar  months  before  the  death 
of  the  donor,  and  enrolled  in  Chancery  within  six 
calendar  months  after  its  execution,  and  unless  such 
gift  was  made  to  take  effect  immediately,  without  power  of 
revocation,  or  other  clause  or  covenant  for  the  benefit  of 
the  donor,  or  of  those  claiming  under  him.  If  these 
several  conditions  were  not  complied  with,  not  only  was 
the  charitable  use  inoperative,  but  the  conveyance  itself 
was  void  to  all  intents  and  purposes.] 

(a)  18  Edw.  3,  st.  3,  c.  3.  (o)  23  Hen.  8,  c.  10. 

(6)  7  &  8  Wm.  3,  c.  37.  (d)  9  Geo.  2,  o.  36. 
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The  law  as  to  alienation  in  mortmain  and  as  to  gifts  of 
lands  for  charitable  purposes  is  now  chiefly  contained  in 
the  Mortmain  and  Charitable  Uses  Act,  1888  (a),  whereby 
the  former  provisions  regarding  mortmain  and  charitable 
uses  respectively  have  been  consolidated,  with  some 
slight  amendments,  and  all  the  earlier  Acts  have  been 
repealed. 

And,  first,  as  regards  alienation  in  mortmain.  Land 
may  not  (except  with  the  licence  of  the  Crown)  be 
assured  to  or  for  the  benefit  of  any  corporation  not 
authorised  in  that  behalf  by  statute,  under  pain  of  for- 
feiture of  such  land  to  the  Crown,  subject  to  the  rights 
of  the  mesne  lords  (if  any)  (b) ;  but  the  Crown  may 
grant  licences  to  aliene  and  to  acquire  in  mortmain  (c). 

And,  second,  as  regards  assurances  for  charitable  uses. 
Such  an  assurance  of  land  must  take  effect  in  possession 
for  the  benefit  of  the  charity  at  once,  must  be  without 
power  of  revocation,  or  reservation  for  the  benefit  of  the 
assuror  (as  distinct  from  his  successors  in  title)  (d),  must 
(unless  it  is  made  in  good  faith  and  for  full  and  valuable 
consideration)  be  made  at  least  twelve  clear  months 
before  the  death  of  the  assuror,  and,  finally,  it  must 
(unless  it  is  registered  under  the  Land  Transfer  Acts)  be 
made  by  deed  attested  by  two  witnesses,  and  enrolled  in 
the  Central  Office  within  six  months  after  its  execution  (e). 
But  there  may  be  a  reservation  of  a  peppercorn  rent,  or 
of  mines  or  minerals,  or  of  easements,  or  of  building 
provisions,  and  of  a  right  of  re-entry  on  breach  of  such 
provisions.  Money  given  by  act  inter  vivos  to  be  laid 
out  in  the  purchase  of  land  for  charitable  uses  stands  on 
the  same  footing  as  land  itself ;  though  the  gift  of  money 
already  secured  on  land  is  no  longer  regarded  as  a  gift 

(a)  51  &  52  Vict.  o.  42.  sale  or  mortgage  taking  the  form 

(6)  S.  1.  of  a  rent-charge  in  favour  of  the 

(c)  S.  2.  vendor  or  any  one  else  (s.  4  (5)). 

(d)  This  rule  is  not  to  prevent  (e)  This  requirement  does  not 
the  consideration  on  a  bond  fide  apply  to  copyholds  (s.  4  (6)). 
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in  mortmain,  or  within  the  other  provisions  of  the 
Mortmain  Acts  (a).  If  the  required  formalities  are 
omitted,  the  attempted  alienation  is  void ;  but  it  does 
not,  like  an  alienation  in  mortmain,  work  a  forfeiture. 

One  of  the  most  difficult  features  of  the  present  law  of 
mortmain  and  charitable  uses  is  to  be  found  in  the 
numerous  exceptions  from  it  which  have  recently  grown 
up.  Some  of  these  apply  to  both  the  mortmain  and  the 
charitable  rules ;  some  only  to  the  latter.  Some  are 
complete;  others  only  qualified  exemptions.  Thus,  for 
example,  most  of  the  universities  in  the  kingdom,  and 
their  constituent  colleges,  as  well  as  the  colleges  of  Eton, 
Winchester,  and  Westminster,  are  exempted  from  the 
charitable  clauses  of  the  Act  of  1888;  but  not  from 
the  mortmain  rule  (6).  The  donor  of  a  public  park, 
elementary  schoolhouse,  or  public  museum  may,  if  he 
carries  out  his  benevolent  intentions  during  his  life, 
disregard  all  the  provisions  of  the  Act  of  1888 ;  except 
that  requiring  his  conveyance  to  be  executed  twelve 
months  before  his  death  and  duly  enrolled  in  the  books 
of  the  Charity  Commissioners  (c).  So  also,  a  local 
authority  acquiring  land  for  any  purposes  for  which 
it  is  authorised  by  Parliament  to  acquire  land,  is  not 
bound  by  any  of  the  rules  of  the  Act  of  1888 ;  except, 
the  rule  that  the  conveyance  (unless  made  in  good 
faith  for  full  and  valuable  consideration)  must  be 
executed  twelve  months  before  the  donor's  death  (d). 
But  by  far  the  most  sweeping  change  in  the  law  on 
the  subject  was  that  effected  by  the  Mortmain  Act  of 
1891,  by  which  all  restrictions  on  the  power  of  devising 
land  for  charitable  purposes  were  removed  (e) ;  but 
the  land  must  be  sold  by  the  charity  within  a  year 
from  the  death  of  the  testator,  or  within  such  extended 
time  as  shall  be  allowed,  either  by  the  High  Court  or  by 

(a)  Mortmain  Act,  1891,  s.  3.         (d)  Mortmain  Act,  1892,  s.  1. 
(6)  Mortmain  Act,  1888,  s.  7.         (e)  S.  5. 
(c)  S.  6. 
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the  Charity  Commissioners.  If  the  land  remains  unsold 
after  the  time  limited  for  the  sale  thereof,  it  is  to  vest  in 
the  Official  Trustee  of  Charity  Lands,  thereafter  to  be 
sold  as  soon  as  may  be  under  the  order  of  the  Charity 
Commissioners,  for  the  benefit  of  the  charity  (a).  The 
High  Court  or  the  Charity  Commissioners  may,  however, 
being  first  satisfied  that  the  land  is  wanted  for  actual 
occupation  by  the  charity,  authorise  the  permanent  re- 
tention of  the  land  (6).  The  Act  of  1891  also  provides,  as 
regards  money  given  by  will  to  a  charity,  with  a  super- 
added direction  to  lay  out  such  money  in  the  purchase  of 
land,  that  the  gift  shall  be  good,  the  superadded  direction 
only  being  void  (c) ;  and  money  secured  on  land,  or  other 
personal  estate  arising  from  or  connected  with  land,  is  no 
longer  to  be  regarded  as  land  within  the  meaning  of  the 
Mortmain  Acts  {d}. 

2.  [Forfeiture  by  the  ivrongful  alienation  of  the  tenants 
of  particular  estates.  At  one  time,  if  the  tenant  of  a 
particular  estate  {e.g.,  for  life  or  for  years)  conveyed  by 
a  common  law  conveyance,  such  as  a  feoffment,  fine,  or 
recovery,  a  greater  estate  than  the  law  entitled  him  to 
make,  this  wrongful  conveyance  on  his  part  was  a  cause 
of  forfeiture  to  the  person  in  immediate  remainder  or 
reversion  (e).  As  if  tenant  for  his  own  life  aliened  by 
feoffment  or  fine  for  the  life  of  another,  or  in  fee  or  in 
tail,  these  being  estates  which  either  must  or  might  last 
longer  than  his  own,  the  creating  them  was  deemed 
inconsistent  with  the  nature  of  his  interest,  and  was 
a  forfeiture  of  his  own  particular  estate,  to  him  in 
remainder  or  reversion,  who  was  entitled  to  enter 
immediately.    But  if  a  tenant  in  tail  aliened  a  fee,  this 


include  leaseholds,  though  these 
may    certainly   be    said   to  be 
"  personal  estate  connected  with 
land." 
(e)  Co.  Litt.  251. 
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[was  a  mere  discontinuance  of  the  estate  tail  (a),  which 
the  issue  might  afterwards  avoid  by  the  appropriate 
action ;  and  therefore  this  wrongful  alienation  was  no 
forfeiture.  And  no  alienation  by  grant,  bargain  and 
sale,  or  other  'innocent'  conveyance,  would  work  a 
forfeiture,  even  though  it  might  devest  the  reversion  (6).] 
The  reason,  for  the  severity  of  this  rul6  was,  that  the 
mere  fact  of  the  acquisition  of  the  seisin  by  the  feoffee 
was  in  itself  so  detrimental  to  the  true  owner  (c),  that 
the  only  adequate  redress  open  to  the  latter  was  an 
immediate  action  to  assert  his  claim— a  course  which, 
naturally,  he  could  not  have  pursued,  unless  the  right  to 
possession  had  been  conferred  upon  him.  But  as  this 
right  was  only  given  for  the  protection  of  the  true  owner, 
it  did  not  justify  him  in  avoiding  estates  and  charges 
lawfully  created  by  the  particular  tenant  before  incurring 
the  forfeiture ;  as  did  the  enforcement  of  a  forfeiture  for 
breach  of  an  express  condition  (d).  The  whole  subject, 
however,  of  forfeiture  upon  a  wrongful  alienation  has 
now  lost  much  of  its  importance.  For  fines  and 
recoveries  were  abolished  by  the  Fines  and  Recoveries 
Act,  1833 ;  and,  by  the  Real  Property  Act,  1845,  it  is 
provided,  that  a  feoffment  made  after  1st  of  October, 
1845,  shall  not  have  any  tortious  operation.  But  it 
would  seem  that  the  doctrine  might  still  apply  as  between 
lord  and  copyholder. 

3.  [Forfeiture  by  the  wroncful  disclaimer  of  a  tenant. 
Where  the  tenant  of  a  particular  estate  {e.g.,  a  tenant  for 
life  or  for  years)  neglects  to  render  his  lord  the  due 


(a)  Co.  Litt.  326  b.  tendaut  upon  seisin,  and  thereby 

(6)  Podger's    Case    (1612)  9  seriously  to  embarrass  the  claim 

Bep.  106  b.  of  the  remainderman, 
(c)  Because,    amongst   other         (i)  Piatt  v.  S/eop  (1611)  Cro. 

things,  it  enabled  the'  feoffee,  Jac.  275.     (As  to  the  tortious 

though  he  was  only  a  '  tortious '  feoffment,    see    further,   post, 

holder,  to  claim  the  benefits  at-  pp.  404-405.) 
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[services,  and,  upon  an  action  brought  to  recover  them, 
disclaims  to  hold  of  his  lord,  that  disclaimer  of  tenure, 
in  a  court  of  record,  is  a  forfeiture  of  the  lands  upon 
reasons  most  apparently  feudal.  And  so  likewise  is  it, 
if  the  particular  tenant  does  any  act  which  amounts  to 
a  virtual  disclaimer;  as  if,  being  tenant  for  life  only, 
he  claims,  in  a  court  of  record,  to  have  a  larger  in- 
terest (a),  or  alleges  the  reversion  to  be  in  a  stranger  (6).j 
So,  where  a  tenant  for  years  gave  up  possession  of  the 
demised  premises  to  a  third  party  who  claimed  as  para- 
mount to  the  landlord,  with  intent  to  assist  that  party  in 
setting  up  the  adverse  title,  such  behaviour  was  held  to 
work  a  forfeiture  of  the  lease  (c).  But  a  mere  parol 
disclaimer  does  not  avoid  an  estate  (d). 

4.  Forfeiture  by  breach  of  express  condition.  The 
general  principles  of  our  law,  on  the  subject  of  estates 
upon  condition,  and  the  various  restrictions  placed  by  the 
law  upon  the  enforcement  of  forfeiture  for  breach  of 
conditions  in  leases,  have  been  explained  in  a  previous 
chapter  (e).  Here  it  is  only  necessary  to  repeat  that,  in 
spite  of  certain  equitable  doctrines  and  the  statutory 
provisions  above  alluded  to,  the  general  rule  still  holds, 
that,  if  a  man  accepts  an  estate  determinable  upon  breach 
of  a  lawful  condition,  and  that  condition  is  broken,  he 
forfeits  the  estate. 

Owing  to  the  abolition  of  the  remedy  of  forfeiture  by 
the  writ  of  Waste  (/),  and  the  disappearance  of  tortious 
conveyances  (,g),  it  would  seem  that  there  can  now  be  no 
forfeiture  for  breach  of  condition  implied  (or  condition 
in  law),  except  in  the  case  of  copyholds,  and  the  case  of 

(a)  Co.  Litt.  251  b.  (e)  Ante,  oh.  vi. 

(5)  Ibid.  252  a.  (/)  Real   Properiy   Limita- 

(o)  Doe   V.  Flynn    (1834)    4  tion  Act,  1833,  s.  6. 

Tyrw.  619.  (g)  Fines  and  Keooveries  Act, 

(d)  Doe  T.  Wells  (1839)  10  A.  1833  ;  Real  Property  Act,  1845, 

&  E.  427.  s.  4. 
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disclaimer  above  noticed.  At  least  this  is  so  with 
regard  to  ordinary  estates  in  land ;  though,  doubtless, 
an  office  might  still  be  deemed  forfeited  by  neglect  or 
misuser  (a). 

(a)  Co.  Litt.  233. 


(    353    ) 
CHAPTEE  XVII. 

OF    TITLE    BY   ALIENATION. 


[The  most  usual  and  universal  method  of  acquiring 
a  title  to  real  estates  is  that  of  alienation,  conveyance, 
or  purchase  in  its  legal  sense :  under  which  may  be 
comprised  any  methods  wherein  estates  are  voluntarily 
resigned  by  one  man,  and  accepted  by  another — 
whether  that  be  effected  by  sale,  gift,  marriage  settle- 
ment, devise,  or  other  transmission  of  property  by  the 
mutual  consent  of  the  parties. 

By  the  feudal  law,  a  pure  and   genuine  feud  could 
not  be  transferred  from  one  feudatory  to  another  with- 
out the  consent  of  the  •  lord ;   lest  thereby  a  feeble  or 
suspicious  tenant  should  be  substituted  to  perform  the 
feudal  services,  instead  of  one  on  whose  abilities  and 
fidelity  the  lord  could  depend.     And  as  the  feudatory 
could  not  aliene   the  feud  in   his   lifetime,  so  neither 
could  he  by  will  defeat  the  succession,  nor  even  alter 
the  course  of  it.     Nor  could  he  at  one  time  aliene,  even 
with  the  consent  of  the  lord,  unless  he  also  obtained  the 
consent  of  his  own  next  heir  (a).     Therefore,  it  was  very 
usual  in  antient  feoffments  to  express,  that  the  alienation 
was  made  with  consent  of  the  heirs  of  the  feoffor ;  and 
sometimes  for  the  heir  apparent  himself  to  join  with 
the  feoffor  in  the  conveyance  (b).    On  the  other  hand, 
as  the  feudal  obligation  was    regarded   as  reciprocal, 
the  lord    could    not    aliene   or   transfer   his  seignory 
without    the    consent    of    the    tenant ;    for    it    was 
esteemed  unreasonable  to  subject  the  feudatory  to  a 

Angl. 


(a)  Co.    Litt.  94.; 
sw.  169. 

Wrig-ht, 

(6)  Madox,   Formul. 
Nos.  316,  319,  427. 

S.C. — VOL.  I. 
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[new  superior  without  his  own  approbation  {a).  This 
consent  of  the  tenant  to  the  lord's  alienation  was 
expressed  by  what  was  called  attdrning,  or  professing 
to  beeome  the  tenant  of  the  new  lord ;  which  doctrine 
of  attornment  was  afterwards  extended  to  all  lessees  for 
life  or  years,  so  that  lipon  the  purchase  of  a  reversion 
on  any  lease  for  life  or  years,  if  the  tenant  for  life  or 
years  refused  to  attorn  to  the  purchaser,  the  grant  was 
in  most  cases  void,  or  at  least  incomplete  (6) ;  which 
was  also  an  additional  clog  upon  alienations. 

But  by  degrees  this  feudal  severity  wore  off.  In  the 
first  place,  by  a  law  of  King  Henry  the  First  a  man 
was  allowed  to  sell  and  dispose  of  lands  which  he  himself 
had  purchased,  as  contra-distinguished  from  those  he 
had  acquired  by  descent  or  inheritance  (c).  But  he  was 
not  allowed  to  sell  the  whole  of' his  own  acquisitions,  so  as 
totally  to  disinherit  his  children ;  any  more  than  he  was 
at  liberty  to  aliene  the  paternal  estate  (d).  Afterwards  a 
man  seems  to  have  been  at  liberty  to  part  with  all  his 
own  acquisitions,  provided  he  had  previously  purchased 
them  to  him  and  his  assigns  by  name  (e) ;  and  he  was 
also  then  allowed  to  part  with  one  fourth  of  the  in- 
heritance of  his  ancestors,  without  the  consent  of  his 
heirs  (/).  But  by  the  great  charter  of  Henry  the  Third, 
no  alienation  was  permitted  of  any  part  of  the  land, 
unless  sufficient  was  left  to  answer  the  services  due  to 
the  superior  lord  (gr) ;  which  sufficiency  was  probably 
interpreted  to  be  one-half  (7i). 

(a)  Gilb.  Ten.  83.  habuerit  is,   qui  partem  terrae 

(B)  Ibid.  90,  91.  suae      donare      voluerit,     tunc 

(c)  " Emptiones  vel    acquisi-  quidem  hoc   ei  licet;   sed  non 
tiones  swas  det  cui  magis  velit.  totum  questum,  quia  non  potest 
Terram  autem  quam  ei  parentes  filium  swum,  haeredem  exhaerC' 
dederunt,  non  mittat  extra  cog-  dare." — Glanv.  1.  7,  c.  1. 
nationetn     suam."  —  Wilkms,  (e)  Mirro^ir,  ch.  1,  s.  3. 

Leg.  Ang.-Sax.  LL.  Hen.  Prim.  (/)  Ibid. 

o.  70.  (?)  9  Hen.  3  (1225)  c.  32. 

(d)  "  Si     questum      tantum         (Ji)  Dalrymple,  Feuds,  95. 
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[As  regards  alienation  inter  vivos,  however,  all  restric- 
tions thereon  were  removed  by  the  statute  of  Quia 
Emptores  (18  Edw.  1  (1290)  c.  1)  ;  whereby  all  persons, 
except  the  King's  tenants  in  capite,  were  left  at  liberty 
to  aliene  all  or  any  part  of  their  freehold  lands  at  their 
own  discretion;  subject  only  to  the  provision  that  all 
conveyances  of  the  fee  simple  should  be  to  hold,  not 
of  the  grantor,  but  of  the  lord  of  whom  the  grantor 
himself  had  held.  Subsequently,  by  the  statute 
1  Edw.  3,  st,  2,  c.  12,  passed  in  the  year  1327,  the 
King's  tenants  in  capite  were  also  permitted  to  aliene 
on  paying  a  fine  to  the  King.  By  the  temporary 
statutes,  7  Hen.  7,  c.  2  (1491),  and  3  Hen.  8, 
c.  4  (1511),  persons  attending  the  King  in  his  wars 
were  allowed  to  aliene  their  lands  without  fine.  And 
lastly,  fines  on  alienation  were  entirely  abolished,  in 
the  case  of  all  lands  of  freehold  tenure,  by  the  Act  for 
the  AboUtion  of  Military  Tenures,  passed  in  1660  (a).J 

As  regards  alienation  by  will,  the  ancient  restrictions 
were  partially  taken  off  by  the  old  Statute  of  Wills, 
1540  (32  Hen.  8,  c.  1),  which  enabled  tenants  to 
devise  the  entirety  of  their  socage  lands,  and  two-thirds 
of  their  lands  held  by  knight-service;  and  all  re- 
strictions on  the  devise  of  estates  in  land  were  entirely 
abolished  as  an  effect  of  the  Act  for  the  Abolition  of 
Military  Tenures,  which  converted  all  the  lands  in  the 
kingdom  held  by  knight-service  into  socage. 

Lastly,  by  the  4  &  5  Anne  (1705)  c.  3  (sometimes  cited 
as  4  Anne,  c.  16)  (&),  attornment  ceased  to  be  necessary 
to  complete  any  voluntary  grant  or  conveyance.  Attorn- 
ment was  not  necessary  when  the  transfer  was  by  opera- 
tion of  law,  as  in  the  case  of  lands  being  taken  upon  an 
elegit  (c);  but  when  the  Court  appoints  a  receiver,  it 
invariably  directs  that  the  tenants  shall  attorn  to  the 

(a)  12  Car.  2,  c.  24,  s.  1.  2  Exoh.  103.    (As  to  the  nature 

(6)  S.  9.  of  an  elegit,  see  post,  vol.  iii., 

(e)  Lloyd    v.   Dmies  (1848)      p.  578.) 

2  A  2 
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receiver,  without  which  he  cannot  sue  or  distrain  for  rent 
in  his  own  name.  Attornment  is  also  necessary  before  a 
sequestrator  appointed  to  enforce  a  judgment  can  recover 
rent.  We  may  also  here  observe,  that  by  the  Distress 
for  Kent  Act,  1737,  the  fraudulent  attornment  of  the 
tenant  to  a  stranger,  to  the  prejudice  of  his  landlord,  is 
rendered  wholly  inoperative  (a). 

The  result  of  the  several  relaxations  above  referred 
to  has  been,  to  liberate  real  estate  from  all  the  feudal 
restraints  on  alienation.  Subject  to  very  few  exceptions, 
all  estates  in  land  are  now  freely  transferable.  This  is 
usually  so,  even  when  the  estate  is  granted  subject  to  an 
express  condition  that  the  grantee  shall  not  aliene;  or 
that  his  estate  is  to  determine  on  his  attempting  to  aliene. 
Conditions  of  the  latter  kind  may,  under  certain  circum- 
stances, be  annexed  to  life  estates  and  leases  for  years ; 
but  any  clause  or  condition,  except  a  restraint  on  antici- 
pation imposed  on  a  married  woman  (b),  intended  to  pro- 
hibit a  tenant  in  fee  simple  (c)  or  a  tenant  in  tail  (d)  from 
alienating  the  fee  simple,  is  void,  as  repugnant  to  the 
nature  of  the  estate,  or  contrary  to  the  policy  of  the  law. 
As  regards  tenants  for  life,  when  they  are  tenants  of 
settled  lands  within  the  Settled  Lands  Acts,  any  re- 
striction on  the  exercise  of  the  powers  of  alienation  given 
to  them  by  those  Acts  over  the  settled  lands  is,  as  we 
shall  see(e),  expressly  declared  to  be  invalid;  but  this 
restriction  applies,  of  course,  only  to  their  fiduciary 
powers  under  the  Acts. 

Estates  at  will  or  by  sufferance,  however,  are  not 

(a)  S.  11.     See  also  Landlord  Ch.   D.   801 ;    Kelly  v.    Elliot 

and  Tenant  Act,  1730 ;  Brown  [1896]  2  Ch.  353 ;  Be  Trustees 

V.  Storey  (1840)  1  Man.  &  Gr.  of  Eollis'  Hospital  and  Hague's 

129  (m  notis.).  Contract  [1899]  2  Ch.  641. 

(6)  As  to  '  restraint  on  antioi-  (d)  In  re  Machw  (1882)  21 

pation,'  see  post,  vol.  ii.,  pp.  415-  Ch.  D.  838 ;  Bugdale  v.  Dwg- 

410.  dale  (1888)  38  Ch.  D.  176. 

(c)  Co.    Litt.  222  b,  223  a;  (e)  Post,  ch.  xxv.  (pp.  540- 

Bosher   v.    Bosher    (1884)    26  541). 
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alienable.  And,  besides  these;  there  were,  at  the 
common  law,  some  few  other'  interests  which  were  in- 
capable of  transfer.  For  a  man  who,  having  been  ousted 
of  the  possession  of  his  land  by  the  wrongful  act  of  a 
stranger,  had  a  right  of  entry  only,  could  not,  in  general, 
have  aliened  that  right  to  another  (a) ;  nor  could  a 
person  entitled  to  a  contingent  or  executory  interest,  or 
a  possibility  coupled  with  an  interest,  have  alienated  it. 
But,  by  the  provisions  of  the  Wills  Act,  1837  (fc),  all 
these  rights  and  interests  may  now  be  alienated  by  will ; 
and  by  the  Eeal  Property  Act,  1845,  they  may  now  be 
alienated  by  deed  (c). 

Alienations  inter  vivos  take  place  under  three  sets 
of  circumstances.  The  first  is  the  case  of  a  gift :  that 
is,  an  alienation  for  which  no  valuable  consideration 
is  given.  The  second  is  the  case  of  a  mamage  settle- 
ment :  that  is,  an  alienation  for  which  the  valuable  con- 
sideration given  is  marriage.  The  third  is  the  case  of  a 
sale :  that  is,  an  alienation  where  valuable  consideration 
is  given  in  the  shape  of  money  or  money's  worth, 
including  an  exchange.  It  is  usually  only  in  the  case  of 
sale  that  the  preliminaries  of  alienation  are  of  importance 
and  include  what  is  called  investigation  of  title. 

We  shall  now  proceed  to  inquire,  first,  of  the  pre- 
liminaries of  alienation  in  case  of  sale,  second,  of  the 
completion  of  a  sale,  and,  third,  who  may  aliene,  and  to 
whom ;  reserving  for  a  subsequent  chapter  the  considera- 
tion of  the  question  how  alienation  may  be  eifected. 

Preliminaeibs  of  Alienation  in  case  of  Sale. 

The  first  preliminary  of  alienation  in  the  case  of  a  sale 
is  the  conclusion  of  a  contract.  The  general  law  as  to 
contracts  is  dealt  with  in  a  later  chapter  (<i),  where,  in 

(a)  Kennedy  v.  Lijell  (1885)  (c)  S.  6.  (See  Pembertmi  v. 
15  Q.  B.  D.  491.  Barnes  [1899]  1  Ch;  544.) 

(b)  S.  3.  {d)  Bk.  ii.  pt.  ii.  ch.  v.  s.  1. 
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particular,  the  requirements  of  the  Statute  of  Frauds  as 
to  a  memorandum  in  writing  are  stated  (a).  Two  special 
points  with  regard  to  a  contract  for  the  sale  of  land  may, 
however,  be  here  mentioned: — (1)  that,  in  the  absence 
of  express  stipulation,  the  contract  is  deemed  to  relate  to 
the  whole  of  the  vendor's  interest  in  the  land  sold  (h), 
and  that  that  interest  is  the  fee  simple  (c)  free  from 
incumbrances  (d) ;  and  (2)  that  the  vendor  is  bound  to 
disclose  any  material  defect  in  his  title,  in  default  of 
which  the  purchaser  may,  on  discovering  the  defect, 
repudiate  the  contract  (e). 

When  a  contract  for  the  sale  of  land  is  entered  into, 
the  first  step  in  the  ordinary  case  is,  for  the  purchaser  to 
enquire  into  the  vendor's  title.  For  this  purpose  the 
vendor  places  before  the  purchaser  a  summary  of  the 
different  instruments  and  facts,  by  force  of  which  the  land 
sold  is  vested  in  the  vendor  or  is  at  his  disposal,  called 
an  abstract  of  title,  and  also  evidence  to  prove  the  title 
shown  by  the  abstract. 

Now  the  three  questions  that  arise  in  investigating 
title  are :  (1)  what  title  the  vendor  ought  to  show  in  his 
abstract;  (2)  how  such  title  shall  be  proved;  and  (3) 
who  is  to  pay  the  costs  of  investigation.  On  all  these 
the  contract  of  sale  may  make  what  provision  the  parties 
please ;  and,  where  such  provision  is  made,  the  parties 
are,  of  course,  bound  by  it  (/).  Frequently,  however, 
the  contract  makes  no  provision  at  all.  It  is  then  said 
to  be  '  open '  as  regards  these  points.  And  in  an  open 
contract  the  rights  of  the  different  parties  to  the  convey- 
ance have  been  recently  regulated  by  legislation  in  a 
manner  which  requires  careful  attention. 

(a)  Yol.  ii.,  pp.  101-105.  2  Drew.  209,  216. 

lb)  Bower  v.  Cooper  (1843)  (e)  Carlisli  v.  Salt  [1906]  1 

2  Hare,  408.  Ch.  336,  341. 

(c)  Hughes  v.  Parker  (1841)  (J)  In  re  National  Provincial 

8  M.  &  "W.  244.  BanTt  of  England   and  Marsh 

id)  Cox  v.  Middleton  (1854)  [1895]  1  Ch.  190. 
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1.  As  to  the  title  the  vendor  must  show  in  his 
abstract. 

In  the  absence  of  express  stipulation,  the  vendor  is 
bound  to  make  a  good  marketable  title  to  the  property- 
sold  (a).  This  imphed  obligation  may  be  satisfied  by 
showing  a  good  equitable  title,  and  power  to  get  in  the 
legal  estate  (&).  The  imphed  obligation  may,  however,  be 
rebutted,  by  showing  that  the  purchaser  had  notice  before 
the  contract  that  the  vendor  could  not  give  a  good  title  (c). 

An  abstract  of  title  commences  with  some  instrument 
vesting  the  land  in  the  vendor  or  some  person  through 
whom  he  claims ;  which  instrument  is  called  the  root  of 
title.  In  the  case  of  an  open  contract,  two  questions 
arise  with  regard  to  the  root  of  title — {a)  whether  the 
instrument  put  forward  as  the  root  of  title  is  a  proper 
one  for  the  purpose,  and  (5)  whether  the  date  of  the 
instrument  is  sufficiently  remote  to  give  the  full  period 
of  title  which  the  vendor  is  by  law  bound  to  furnish  to 
the  purchaser. 

(a)  An  instrument,  to  be  a  proper  root  of  title,  must 
purport  to  deal  with,  or  show  the  ownership  of,  the  whole 
interest  in  the  property  contracted  to  be  sold,  by  a  recog- 
nisable description,  and  contain  nothing  to  throw  any 
doubt  on  the  title  of  the  disposing  parties.  Thus,  a  con- 
veyance on  sale,  a  mortgage,  a  will  containing  a  specific 
devise,  or  a  settlement,  will  usually  be  a  good  root  of  title ; 
but  not  a  conveyance  of  an  equity  of  redemption,  a  disen- 
tailing deed,  an  appointment  under  a  power,  or  a  will  con- 
taining a  mere  general  devise.  The  fact  that  a  deed  is 
voluntary  does  not  prevent  it  being  a  good  root  of 
title  (rf).    The  contract,  however,  usually  specifies  the 

(a)  Fhirecm     v.      Thomhill  Holloway  (1879)  13  Ch.  D.  754, 

(1776)  2  W.   Bl.   1078;    Ellis  763. 

V.  liogers  (1885)  29  Ch.  D.  661,  (c)  Se  Qloag  ond JlGZZer  (1883) 

670  C.  A.  23  Ch.  D.  320,  327. 

(?»)  Camberwell    and     South  (d)  Be  Marsh  and  Earl  Ch-an- 

Jjondon    Building    Society    v.  ville  (1883)  24  Ch.  D.,  at  p.  24, 
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instrument  with  which  the  title  is  to  commence.  If,  in 
such  a  case,  the  vendor  stipulates  that  a  particular  deed 
less  than  forty  years  old  is  to  he  the  root  of  title,  he  must 
give  a  fair  description  of  the  nature  of  the  deed;  for 
otherwise,  unless  the  deed  is  a  conveyance  on  sale  or  a 
mortgage,  he  may  be  unable  to  enforce  the  contract,  on 
the  ground  that  the  purchaser  is  entitled  to  assume  that 
the  occasion  was  one  on  which  the  title  would  have  been 
investigated  (a). 

(b)  For  a  long  period  previous  to  the  year  1874,  the 
period  of  title  which  a  purchaser  was  justified  in  requir- 
ing in  an  open  contract  was  at  least  sixty  years;  the 
reason  being,  that  until  after  the  lapse  of  such  a  period 
a  hostile  title  would  not  necessarily  be  barred  by  the 
statutes  of  limitation.  But  now  the  Vendor  and 
Purchaser  Act,  1874,  provides  (in  effect)'  that,  on  the 
sale  of  any  estate  in  land  of  any  tenure,  the  vendor  must 
show  title  in  himself  and  his  predecessors  for  not  less 
than  foi-ty  years  before  the  sale.  This  principle  applies 
even  where  the  property  was  acquired  by  the  vendor  by 
adverse  possession  (b).  In  the  case  of  leaseholds,  the 
abstract  must  begin  with  the  instrument  creating  the 
term,  however  old  (c) ;  similarly,  on  the  sale  of  a  rever- 
sion, the  instrument  which  created  it  must  be  abstracted. 
But  in  each  case  the  intermediate  title  need  only  be 
carried  back  for  forty  years  (t^).  The  same  principles 
seem  to  apply  in  the  case  of  a  Crown  grant  of  a  rent- 
charge.  The  title  to  an  advowson  must  be  carried  back 
for  one  hundred  years. 

If  a  purchaser  accepts  less  than  a  forty  years  title, 
he  will  be  affected  with  constructive  notice  of  all  rights 
and   equities  affecting  the  land  which  he  would  have 

(as)  Be  Marsh  and  Earl  Gran-  1, 11,  19,  C.  A. 
ville  (1883)  24  Ch.  D.,  at  p.  24.  (c)  Frend  v.  Buckley   (1870) 

(6)  Jacobs  V.  Bevell  [1900]  2  L.  K.  5  Q.  B.  213. 
Ch.    858 ;    Re    Atkinson's    and  (d)  WilUa/ms  v.  Sparge  [1893] 

HorselVa  Contract  [1912],  2  Ch.  W.  N.  100. 
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discovered  by  reasonable  investigation  of  title  for  the 
full  period  (a). 

Certain  rules  as  regard  the  title  a  purchaser  may 
require  have  been  enacted  which  apply  to  a  contract  for 
sale  or  lease  of  land,  subject,  however,  to  the  express 
terras  of  the  contract. 

(a)  Under  a  contract  for  the  grant  or  assignment  of  a 
lease  or  sub-lease,  the  proposed  grantee  or  assignee,  in 
the  absence  of  express  stipulation,  is  not  entitled  to  call 
for  the  title  to  the  freehold  (b),  and,  under  a  contract  to 
assign  an  existing  sub-lease,  the  assignee  cannot  call  for 
the  title  to  the  leasehold  reversion  on  that  sub-lease  (c). 
On  the  other  hand,  under  a  contract  to  grant  a  sub-lease, 
the  intended  grantee  can  call  for  the  title  to  the  lease 
under  which  the  intended  lessor  holds  {d) ;  though,  if  the 
latter  himself  holds  under  a  sub-lease,  the  intended 
grantee  cannot  call  for  the  title  to  the  superior  lease  (e), 
though  he  has  constructive  notice  of  the  lessor's  title  (/). 
When  a  lease  is  made  under  a  power,  the  contract  for  the 
lease  does  not  form  part  of  the  title  to  the  lease  (g), 

(h)  Under  a  contract  to  sell  freehold  land  which  once 
was  land  of  copyhold  or  customary  tenure  but  has  been 
enfranchised,  the  purchaser  is  not  entitled  to  call  for  the 
title  to  make  the  enfranchisement  (/<). 

(c)  No  instrument  dealing  with  the  land  executed 
before  the  root  of  title  need  be  produced  or  abstracted  by 
the  vendor,  nor  can  the  purchaser  require  any  informa- 
tion or  make  any  requisition  or  objection  concerning  any 
such  instrument,  even  although  such  instrument  is 
recited,  covenanted  to  be  produced,  or  noticed  in  the 

(a)  Be  Cox's  and  Neve's  Con-  ling  v.  Wool/  [1893]  1  Q.  B.  39. 

tract  [1891]  2  Ch.  109 ;  Re  Ms-  (d)  Gosling  v.  Woolf,  uU  snp. 

bet's  and  Potts'  Contract  [1906]  (e)  C.  Act,  1881,  s.  13  (1). 

1  Ch.  386.  (/)  MogrUge  v.  Clapp  [1892] 

(6)  Vendor    and    Purchaser  3  Ch.  382,  397. 

Act,  1874,  s.  2.  (g)  C.  Act,  1882,  s.  4 ;  Settled 

(c)  C.    Act,    1881,  s.   3  (1).  Land  Act,  1882,  s.  3  (4). 

See,  however,  dictum  in    Gas-  (h)  C.  Act,  1881,  s.  3  (2). 
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instrumejits  abstracted.  This  rule  applies,  even  when 
the  prior  instrument  created  a  power  which  is  exercised 
by  one  of  the  abstracted  instruments  (a).  The  rule  does 
not,  however,  prevent  a  purchaser  refusing  to  complete  on 
the  ground  of  a  defect  prior  to  the  root  of  title  which  he 
has  discovered  aliunde  (b).  Nor  does  a  stipulation  that 
the  title  is  to  commence  with  a  particular  instrument 
have  any  such  effect  (c).  But  objections  based  on  defects 
in  the  earlier  title  may  be  precluded  by  an  express 
stipulation  in  clear  terms  (d). 

When  an  abstracted  instrument  is  an  instrument 
carrying  into  effect  a  previous  written  agreement,  this 
previous  agreement  usually  forms  no  part  of  the  title, 
and  need  not  be  abstracted  or  produced.  If,  however, 
the  written  agreement  is  recited  as  such  in  the  abstracted 
instrument,  or  there  are  special  circumstances  in  regard 
to  it,  it  may  form  part  of  the  title  (e). 

Documents  affecting  equitable  interests  only,  are 
frequently  omitted  from  the  abstract;  for  a  purchaser 
for  value  who  obtains  the  legal  estate  without  notice  of 
suph  documents  is  not  affected  thereby  (/).  This  is 
almost  invariably  done  where  the  legal  estate  has  been 
vested  in  trustees  with  the  intention  that  they  shall  deal 
with  it  as  absolute  owners.  For  if  the  abstract  disclose 
that  the  legal  estate  is  held  on  trust,  then,  unless  it  also 
appears  that  the  trustees  hold  on  trust  for,  or  with  a 
power  of,  sale,  the  equitable  title  must  be  abstracted,  and 
the  concurrence  of  the  beneficiaries  obtained.  Docu- 
ments which  create  merely  equitable  charges  are  also 
frequently  omitted;  not  only  when  the  charges  have 

(a)  C.  Act,  1881,  s.  3  (3).  (d)  Be   National    Provincial 

(b)  Nottingham,  Patent  BrieJc  Bank  of  England  v.  Marsh 
and  Tile  Co.  v.  Butler  (1885)  15      [1895]  1  Ch.  190. 

Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  (e)  See  Davidson,  Prec.  Gonv. 

Be  Cox  and  Neve  [1891]  2  Ch.  I.  57. 

109.  (/)  Marsh  v.   Lee  (1670)  2 

(c)  SelUck  Y.   Trevor  (1843)  Ventr.  337. 
11  M.  &  W.  722,  728. 
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been  paid  off,  but  even  when  they  still  exist,  but  are 
intended  to  be  paid  off  on  completion.  Second  mortgages, 
however,  which  are  framed  in  the  same  way  as  legal 
mortgages,  ought  to  be  abstracted ;  for  they  may  possibly 
aifect  the  legal  estate,  though  primarily  only  affecting 
the  equity  of  redemption. 

Any  vendor,  or  his  solicitor  or  agent,  who,  with  intent 
to  defraud,  conceals  any  instrument  material  to  the 
title  or  any  incumbrance,  or  falsifies  any  pedigree  on 
which  the  title  may  or  does  depend,  is  guilty  of  a 
misdemeanour  (a). 

2.  As  to  evidence  to  prove  the  title  set  out  in  the 
abstract. 

The  abstract  is  of  course  merely  the  vendor's  descrip- 
tion of  his  title.  He  must  prove  the  different  instruments 
abstracted  and  the  facts  stated  in  the  abstract.  The  in- 
struments are  usually  proved  by  producing  the  originals ; 
the  facts  by  certificates  of  births  and  deaths  and  statutory 
declarations. 

With  regard  to  the  instruments,  it  is  the  duty  of  the 
purchaser's  solicitor,  after  the  receipt  of  the  abstract,  to 
examine  it  with  the  original  documents  to  see,  (i)  whether 
the  documents  are  accurately  and  sufficiently  stated  in 
the  abstract ;  (ii)  whether  they  are  properly  executed  and 
stamped,  and  duly  endorsed  with  memoranda  of  any 
acknowledgment,  registration,  enrolment,  or  other 
requirement  necessary  for  their  validity,  and  (iii)  whether 
there  are  any  notices  on,  or  attached  to,  the  documents, 
or  any  facts  with  regard  to  their  custody,  execution  or 
otherwise,  which  suggest  any  doubt  as  to  the  vendor's 
title. 

After  having  perused  the  abstract  and  examined  the 
deeds,  the  solicitor  of  the  purchaser  prepares  and  delivers 
to  the  vendor's  solicitor  requisitions  on  title  and  convey- 
ance.    The  contract  of  sale  usually  provides  that  any 

(a)  Law  of  Property  Amendment  Act,  1859,  s.  24. 
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requisition  arising  on  the  abstract  or  the  conditions  of 
sale  shall  be  made  within  a  fixed  time  from  the  delivery 
of  the  abstract,  that  every  requisition  not  so  made  shall 
be  deemed  to  be  waived,  and  that,  subject  to  such  requisi- 
tions, the  purchaser  shall  be  deemed  to  have  accepted  the 
title.  Such  provisions,  however,  cannot  be  enforced 
where  the  title  of  the  vendor  is  wholly  bad  (a).  The 
requisitions  either  point  out  defects  in  the  title  shown  by 
the  abstract,  and  require  them  to  be  made  good,  or  ask 
for  further  information  with  regard  to  the  title,  or  as  to 
matters  connected,  with  the  completion. 

A  vendor  is  not  bound  to  answer  a  general  requisition 
whether  he  or  his  solicitor  is  aware  of  any  deed,  fact,  or 
incumbrance  affecting  the  property  not  disclosed  by  the 
abstract  (b).  And  sometimes  the  purchaser  is  by  the 
terms  of  the  contract  precluded  from  objecting  to  some 
particular  defect  of  title.  But,  to  be  effective,  such  a 
condition  must  be  plain  in  its  terms,  and  state  clearly 
the  exact  nature  of  the  defect  (c). 

The  vendor  replies  to  the  requisitions ;  and  thereupon 
the  purchaser's  solicitors  frequently  deliver  '  further 
requisitions,'  in  which  either  the  origiual  requisitions 
which  have  not  been  answered  satisfactorily  are  insisted 
on,  or  new  requisitions  are  made  arising  out  of  the 
vendor's  replies^  The  contract  usually  provides  that  if 
the  purchaser  insists  upon  any  requisition  or  objection 
with  which  the  vendor  is  unable  or  unwilling  to  comply, 
the  vendor  may  by  notice  in  writing  annul  the  sale  upon 
returning  the  deposit  without  interest  or  costs  {d).  But 
this  right  of  the  vendor  must  be  exercised  reasonably  and 
in  good  faith  (e). 

(a)  Be    Tangum-ay-WilloMme  Ch.  D.  131. 

and  Landau  (1882)  20  Ch.  D.  (d)  See  Buddell  v.  Simpson 

465,  473.  (1866)  2  Ch.  App.  102, 109. 

(6)  Be  Ford  and  Hill  (1879)  (e)  Be  Jackson's  and  Baden's 

10  Ch.  D.  365.  Contract  [1906]  1  Ch.  412. 

(c)  Be   Banister    (1879)    12 
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In  addition  to  making  requisitions,  the  purchaser's 
solicitors  make  certain  searches  in  public  records.  The 
searches  usually  made  are — (1)  at  the  Land  Kegistry  for 
writs  and  orders  affecting  land,  lis  pendens,  annuities 
and  rentcharges,  deeds  of  arrangement,  and  land 
charges,  for  all  of  which  an  official  search  can  be 
obtained,  and  (2)  at  the  Bankruptcy  Court  for  bank- 
ruptcies. The  searches  are  usually  only  made  for  the 
period  since  the  last  sale  or  mortgage,  and  as  against 
trustees  the  only  search,  as  a  rule,  is  for  lis  pendens. 
If  the  land  sold  is  in  Middlesex  or  Yorkshire,  search 
should  be  made  in  the  local  registries,  and  if  in  a  district 
where  registration  of  title  is  compulsory,  then  in  the 
Land  Kegistry.  If  the  land  is  registered  with  absolute 
title  under  the  Land  Transfer  Acts  (a),  the  only  search 
necessary  is  one  in  the  registers  kept  under  those  Acts ; 
but  if  the  land  is  registered  with  a  possessory  title  only, 
the  same  searches  must  be  made  as  in  the  case  of  un- 
registered land.  If  the  estate  is  copyhold  or  customary 
freehold,  search  should  be  made  in  the  court  rolls. 

In  order  to  facilitate  proof  of  title,  certain  presump- 
tions have  been  introduced  by  statute,  which,  on  certain 
evidence  being  produced,  are  to  be  taken  as  true  between 
the  parties,  until  it  is  shown  that  they  are  not  true. 

(fl)  The  most  sweeping  of  these  is :  that  all  recitals, 
statements,  and  descriptions  of  facts,  matters,  and 
parties,  contained  in  deeds,  instruments.  Acts  of  Parlia- 
ment, or  statutory  declarations,  twenty  years  old  at  the 
date  of  the  contract,  shall  raise  a  presumption  of  the 
truth  of  such  facts,  matters,  and  descriptions  (6).  But  a 
recital  of  a  seisin  in  fee  contained  in  a  deed  twenty  years 
old,  even  though  not  shown  by  the  purchaser  to  be  inac- 
curate, does  not,  as  a  result  of  the  above  provision, preclude 
the  pu'rchaser  from  insisting  on  a  forty  years  title  (c). 

(a)  See  post,  ch.  xxiii.  [1906]  2  Ch.  206, 210  (dissenting' 

(5)  V.  &  P.  Act,  1874  s.  2  (1).      from  Bolton  y.  Londrni  Scliool 
(c)  Re     Wallis    and    Grout      Board  (1878)  7  Ch.  D.  766). 
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(6)  Another  presumption,  nearly  of  the  same  kind,  is : 
that  the  recital  of  any  instrument  prior  to  the  root  of 
title  contained  in  the  abstracted  instruments  is  true, 
and  that  it  gives  all  the  material  parts  of  such  instru- 
ment, and  that  such  instrument  was  duly  executed  (a). 

(c)  Another  presumption,  which  arises  oil  the  sale  of 
land  held  by  lease  or  underlease,  is  :  that  the  lease  was, 
or,  in  the  case  of  an  underlease,  that  it  and  all  superior 
leases  were,  duly  granted,  and  that,  on  the  production  of 
the  receipt  for  the  last  rent  (not  being  a  mere  peppercorn 
rent  (6) )  due  under  the  lease  or  the  underlease  before 
the  date  of  actual  completion  of  the  purchase,  all  the 
covenants  and  provisions  of  the  lease,  or,  in  the  case  of 
an  underlease,  of  it  and  all  superior  leases,  have  been 
duly  performed  and  observed  up  to  the  date  of  actual 
completion  (c),  and,  in  the  case  of  an  underlease,  that 
all  the  rents  due  on  the  superior  leases  have  been  duly 
paid  up  to  such  date(rf).  This  rule  does  not,  however, 
preclude  a  purchaser  from  showing  by  other  evidence 
that  covenants  have  not  in  fact  been  performed  (e) ; 
unless  he  was  aware  of  the  non-performance  at  the  date 
of  the  contract  (/). 

3.  Who  is  to  pay  the  costs  of  the  investigation  of  title  ? 

The  general  rule  is :  that  the  vendor  must  at  his  own 
expense  prepare  and  deliver  to  the  purchaser  a  proper 
abstract  of  title  (^),  and  also  produce  all  the  abstracted 
deeds  in  his  possession  for  the  purpose  of  proving  such 
abstract.  The  vendor  must  also  bear  the  cost  of  obtaining 
documents  of  title  required  to  be  handed  over  to  the 

(o)  C.  Act,  1881,  s.  3  (3).  Society  v.  Roberts  [1912]  2  Ch. 

(6)  In  re  Moody's  and  Yates'  381. 

Contract  (1885)  30  Ch.  D.  344.  (/)  Be  Allen    and   Driscoll 

(c)  HoweU      V.        KigUley  [1904]  2  Ch.  226,  231. 

(1855)    23     Beav.     331 ;     Be         (g)  In  re  Stamford,  Sjpald/ing 

Highett's  a/nd  Bird's  Contract  and  Boston  Banking  Comparvy'a 

[1902]  2  Ch.  214.  and  Knight's    Contract  [1900] 

(d)  C.  Act,  1881,  s.  3  (4)  (5).  1  Ch.  287. 

(e)  Me  Taunton,etc., Building 
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purchaser  on  completion,  which,  in  the  absence  of  stipu- 
lation, includes  all  those  in  his  possession  or  power  which 
relate  exclusively  to  the  property  sold  (a). 

On  the  other  hand,  in  the  absence  of  express  stipula- 
tion to  the  contrary  : — 

(a)  Where  property  held  under  a  common  title  is  sold 
in  lots,  the  purchaser  of  two  or  more  lots  is  not  entitled 
to  more  than  one  abstract,  save  at  his  own  expense  (6). 

(6)  The  cost  of  producing  or  obtaining  the  production 
of  documents  abstracted,  but  not  in  the  vendor's  posses- 
sion, or  of  procuring  any  evidence  with  regard  to  the 
vendor's  title  which  is  not  in  his  possession,  must  be 
borne  by  the  purchaser,  should  he  require  such  produc- 
tion or  evidence  (c). 

(c)  The  cost  of  any  copies  or  abstracts  of  or  extracts 
from  documents  of  title  not  in  the  vendor's  possession, 
and  copies,  whether  attested  or  unattested,  of  any  docu- 
ments of  which  the  vendor  retains  possession,  which 
are  required  by  the  purchaser,  must  be  borne  by  the 
purchaser  (d). 

Completion  op  Contkaot  of  Sale. 

The  title  of  the  vendor  having  been  accepted,  the 
purchaser,  in  the  absence  of  agreement  to  the  contrary, 
submits  to  the  vendor  for  his  approval  a  draft  conveyance 
which  has  been  prepared  at  his  own  expense  (e).  The 
purchaser  is  entitled  primarily  to  determine  the  form  of 
the  conveyance ;  but  the  vendor  is  of  course  entitled  to 
object  with  regard  to  any  matters  which  affect  him  (/). 

A  contract  for  the  sale  of  land  is  carried  out  by  the 

(a)  Buthy's  and  Jesson's  Con-  veyance,  see  chs.  xix.-xxi.,  post. 

tract  [1898]  1  Ch.  419.  (/)  Clark  v.  May  (1852)  16 

(6)  C.  Act.  1881,  s.  3  (7).  Beav.  273.    As  to  the  right  of 

(c)  S.  3  (6) ;  In  re  Stuart's  the  purchaser  to  have  a  proper 
and  OUvant's  and  Seadon's  Con-  description  of  the  property  and 
tract  [1896]  2  Ch.  328.  a  plan,  see  Sansom's  and  Nar- 

(d)  S.  3  (6).  heth's  Contract  [1910]  1  Ch.  741. 

(e)  As  to  various  forms  of  con- 
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exeeution  by  the  vendor  of  a  conveyance  of  the  land  to  the 
purchaser  or  his  nominee,  and  the  payment  of  the  pur- 
chase money  by  the  purchaser.  The  contract  usually  gives 
the  date  for  this  completion,  and  usually  provides  that, 
if  the  purchase  is  not  completed  on  the  day  fixed,  interest 
shall  be  paid  on  the  purchase  money  until  completion. 

The  purchaser  is  not  entitled  to  have  the  conveyance 
executed  in  his  presence,  or  in  that  of  his  solicitor,  as 
such ;  but  he  may,  at  his  own  cost,  have  the  execution 
attested  by  some  person  appointed  by  him,  who  may  be 
his  solicitor  (a).  Where  a  solicitor  produces  a  conveyance 
having  in  the  body  thereof,  or  indorsed  thereon,  a  receipt 
for  the  purchase  money,  the  deed  being  executed  or  the 
endorsed  receipt  signed  by  the  person  entitled  to  give 
the  receipt,  the  deed  is  sufficient  authority  for  the 
payment  of  the  purchase  money  to  the  solicitor  (b). 

The  conveyance  must  be  duly  stamped  by  the  purchaser 
with  the  ad  valorem  duty.  If  the  consideration  does  not 
exceed  ^6500,  and  the  instrument  contains  a  statement 
that  the  transaction  does  not  form  part  of  a  larger  trans- 
action, or  of  a  series  of  transactions,  the  aggregate  value 
of  which  exceeds  £500,  the  rate  applicable  is  half  the 
usual  rate  (c).  Increment  value  duty  is  charged  on  the 
amount  (if  any)  by  which  the  site  value  of  land  at 
the  date  of  sale  exceeds  the  original  site  value.  This 
duty  is  payable  by  the  vendor  (d) ;  and,  before  comple- 
tion, the  conveyance  must  be  stamped  with  a  stamp 
denoting  that  the  requirements  in  respect  of  such  duty 
have  been  fulfilled  (e). 

On  completion,  the  vendor  is  bound  to  hand  over  all 
documents  of  title  relating  exclusively  to  the  property 
sold ;  but  he  is  entitled  to  retain  any  documents  which 
relate  to  land  retained  by   him  (/).     With  regard  to 

(a)  0.  Act,  1881,  s.  8.  (d)  Ibid.  s.  4  (1). 

(*)  Ibid.  s.  56.  (c)  Ibid.  s.  4  (3). 

(c)  Finance  (1909-10)  Act,  (/),V.&P.  Act,1874,  s.2(5). 
1910,  s.  73. 
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documentB  retained  by  the  vendor,  the  purchaser,  in  the 
absence  of  stipulation,  is  entitled,  at  his  own  expense,  to 
attested  copies  of  them,  and  to  an  acknowledgment  of 
his  right  to  their  production,  and,  unless  the  vendor  is 
a  trustee  or  mortgagee,  an  undertaking  for  their  safe 
custody  (fl)  ;  further,  if  he  is  given  rights  over  other  land 
in  the  same  title,  he  is  also  entitled  to  have  notice  of 
such  rights  endorsed  on  or  annexed  to  one  of  the 
documents  retained  (&). 

Capacity  to  Aliens. 

[In  considering  the  question  who  may  aliene  and  to 
whom,  or,  in  other  words,  who  is  capable  of  conveying 
and  who  of  accepting  such  conveyance,  we  have  to 
consider  rather  the  incapacity  than  the  capacity  of  the 
parties ;  all  persons  being  primd  facie  capable  both  of 
making  and  of  accepting  conveyances.  The  chief  excep- 
tions are  as  follows  : — 

1.  Corporations,  religious  or  other,  may,  as  we  have 
seen,  purchase  lands ;  yet,  unless  they  have  a  licence 
to  hold  in  mortmain,  or  have  statutory  authority,  they 
cannot  in  general  retain  such  purchase,  but  it  shall  be 
forfeited  to  the  lord  of  the  fee,  unless,,  of  course,  in  the 
excepted  cases  mentioned  in  a  previous  chapter  (c).  As 
regards  the  power  of  alienation  by  corporations,  they 
might  in  general,  at  the  common  law,  make  estates  at 
their  pleasure  of  any  lands  and  tenements  they  held  in 
their  corporate  right ;  ecclesiastical  corporations  sole 
being,  however,  required  to  obtain  certain  consents,  in 
order  to  make  their  alienations  binding  on  their  suc- 
cessors (d).  But  the  powers  of  alienation  belonging  to 
ecclesiastical  corporations  are  now  regulated  by  a  variety 
of  Acts,  of  which  an  account  will  be  given  in  that  chapter 

(a)  C.  Act,  1881,  s.  3  (6),  9.  342-349. 

(6)  C.  A.  1911,  s.  11.  (d)  Colchester  Y.Lowfm  (1813) 

(c)  See    ante,    oh.    xvi.,    pp.  1  Ves.  &  B.  226. 

S.C. — VOL.  I.  2  E 
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of  this  work  which  treats  of  the  endowments  and  pro- 
visions of  the  Church  (a) ;  and  the  powers  of  alienation 
belonging  to  lay  corporations  (being  colleges  or  hospitals) 
are  also  now  regulated  by  statute.  As  regards  such  lay 
corporations  as  are  municipal  corporations,  viz.,  incor- 
porated towns,  their  powers  of  alienation  were  restricted 
by  the  Municipal  Eeform  Act  of  1835  (b),  as  amended  by 
the  6  &  7  Will.  IV.  (1886)  c.  104,  whereby  they  were 
disabled  from  selling  or  mortgaging  their  lands,  and,  in 
general,  also  from  demising  them  for  any  term  exceeding 
thirty-one  years,  without  the  approbation  of  the  Lords  of 
the  Treasury,  or  of  any  three  of  them.  The  Municipal 
Corporations  Act  of  1882  (c),  which  now  regulates  muni- 
cipal corporations,  substantially  re-enacts  these  restric- 
tions. It  provides  that  the  corporation  may  not,  without 
the  approval  of  the  Treasury,  sell,  mortgage,  or  alienate 
any  corporate  property,  unless  pursuant  to  some  enabling 
Act  of  Parliament ;  or,  without  such  approval,  lease  the 
corporate  property,  save  for  a  term  not  exceeding,  in  the 
general  case,  thirty-one  years  or,  in  exceptional  cases, 
seventy -five  years  (d).  But,  with  such  approval,  it  may 
make  any  sale  (e),  mortgage,  lease,  or  other  alienation  of  the 
corporate  property  on  terms  approved  by  the  Treasury, 
including  leases  for  999  years  for  workmen's  dwellings  (J). 
By  the  Local  Government  Act,  1888  {g),  the  consent  of 
the  Local  Government  Board  has  now,  in  all  these  cases, 
been  substituted  for  the  consent  of  the  Treasury.  An 
exception  similar  to  that  made  by  the  Municipal  Eeform 
Act,  1885,  ie,  however,  also  made  by  the  Municipal  Cor- 
porations Act,  1882  (h),  which  enacts  that,  under  any 
agreement  for  renewal  in  force  on  the  5th  June,  1835, 

(a)  Post,  bk.  iv.  pt.  ii.  ch.  iii.  charge  {Mayor  of  Scarborough 

(J)  5  &  6  WiU.  4,  c.  76.  v.  Cooper  [1910]  1  Ch.  68). 

(c)  45  &  46  Vict.  c.  50.  (/)  Municipal    Corporations 

(d)  iHd.  ss.  108, 109.  Act,  1882,  s.  111. 

(e)  Including  a  sale  in  con-  (g)  51  &  52  Yict.  41,  s.  72. 
sideration  of  a  perpetual  rent-  {h)  S.  110, 
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and  binding  on  the  corporation,  or  where  there  has  been 
an  established  usage  of  renewal,  the  municipality  may 
grant  leases  in  renewal  of  existing  leases  on  the  ac- 
customed terms,  or  on  such  other  terms  as  the  corpora- 
tion might  have  done  if  the  Act  had  not  been  passed. 

By  the  Local  Government  Act,  1888  (a),  and  the  Local 
Government  Act,  1894  (b),  the  consent  of  the  Local 
Government  Board  is  in  like  manner  required  for  the 
alienation  of  lands  vested  in  the  county  councils  and 
other  local  authorities  constituted  under  those  Acts. 

A  statutory  corporation  can  only  alienate  land  for 
the  purposes  for  which  it  was  incorporated  (c).  So  a 
company  incorporated  under  the  Companies  Acts  cannot 
dispose  of  its  land  except  for  purposes  authorised  by  its 
memorandum  of  association  (d). 

2.  [It  is  clear  that  attainted  persons,  though  they  might 
purchase  lands,  were  at  one  period  of  our  law  disabled 
from  holding  them  (e) ;  the  lands  so  purchased  being 
subject  to  escheat  and  forfeiture,  as  already  explained  (/). 
Attainted  persons  were  also  incapable,  from  the  time  of 
the  offence  committed,  of  conveying  away  their  lands,  so 
as  to  affect  the  Crown  or  the  mesne  lord ;  because  such 
conveyance  might  tend  to  defeat  the  Crown  of  its  for- 
feiture, or  the  lord  of  his  escheat  (g).]  As  regards  the 
present  state  of  the  law,  these  positions  require  to  be 
considered  in  connection  with  the  modern  statutes  affect- 
ing escheat  and  forfeiture,  which  have  been  noticed  in 
former  chapters  (/)  ;  but  the  general  effect  of  these  statutes 
may  be  stated  to  be,  that  attainder  has  been  abolished  as 
from  4th  July,  1870,  and  that  no  conviction  for  treason  or 


(a)  S.  64  (3).  H.  L.  653. 

(6)  56  &  57  Vict.   c.   73,  s.  (e)  Bulloch   v.  Dodds  (1818) 

8  (2).  2  B.  &  Aid.  275, 

(c)  MulUner  v.  Midland  Bail.  (/)  Ante,  clis.  xiv.  and  xvi. 
Go.  (1879)  11  Ch.  D.  611.  (jr)  Co.  Litt.    42  b;    Doe  v. 

(d)  Ashbv/ry    Bailway,    etc.,  Pritchard  (1834)  5  B.  &  Ad. 
Co.  V.  Biche  (1875)  L.   R.  7  782. 

2  B  2 
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felony  has  any  effect  upon  title  ;  except  that  a  convicted 
felon  cannot,  during  the  continuance  of  his  sentence,  make 
an  effectual  conveyance  inter  vivos  of  property  in  which 
he  is  beneficially  interested.  He  can,  however,  execute  a 
deed  for  the  purpose  of  barring  an  estate  tail  (a),  and  can 
also,  it  seems,  make  a  valid  will  (6). 

3.  A  conveyance  inter  vivos  by  a  lunatic,  so  found  by 
inquisition,  is  absolutely  void,  even  if  made  during  a 
lucid  interval  (c) ;  but  the  will  of  a  lunatic  so  found,  if 
made  during  a  lucid  interval,  is  valid  (d).  In  the  case  of  a 
lunatic  not  so  found,  a  voluntary  conveyance,  when  it  is 
not  made  during  a  lucid  interval,  is  void  (e) ;  except 
that  if  it  be  made  by  feoffment  it  is  not  absolutely  void, 
but,  owing  to  the  solemnity  of  the  livery,  is  voidable 
only  (/) ;  while  if  the  conveyance  was  made  during  a  lucid 
interval,  it  will  be  good  whether  the  grantee  had  notice 
of  the  lunacy  or  not  (g).  Where,  however,  the  grantee 
gives  value,  then  the  conveyance  is  good  if  the  grantee 
was  not  aware  that  the  grantor  was  insane ;  and,  even  if 
he  was  aware  of  this,  the  conveyance  is  only  voidable  (h) ; 
while  if  the  conveyance  was  made  during  a  lucid  interval, 
it  will  be  good  even  if  the  grantee  knew  of  the  lunacy  (i). 
As  regards  the  will  of  a  lunatic  not  so  found,  it  is  a 
question  of  evidence,  whether  the  testator  was  capable  of 
making  the  will  at  the  date  of  its  execution  (A)..  The 
practical    difference    between    a  void    and    a  voidable 

(a)  Se  QaskelVs  and  Walters'  Lunatics  (P). 

Contract  [1906]  2  Ch.  1.  {g)  Selby  v.   Jaclescm    (1843) 

(6)  Williams,  Executors,  pp.  6  Beay.  192. 

50,  51 ;  Theobald,  Wills,  p.  25.  (h)  Imperial  Loan  Co.,  Ltd. 

(c)  Be  Walker  [1905]  1  Ch.  v.  Stme  [1892]  1  Q.  B.  599. 
166.  (i)  Beverley's   Case  (1603)  4 

(d)  Elliott  V.   Ince  (1857)  7  Co.  Eep.  123  b,  125  a. 

De  G.  M.  &  G.  475 ;  Be  Walher,  (k)  Banks       v.      Ooodfellow 

ubi  sMjj.,  at  p.  172.  (1870)    L.   R.   5    Q.  B.    549. 

(e)  Elliott  V.  Ince  (1857)  7  De  (This  question  will  be  found 
G.  M.  &  G.  476.  discussed  at  greater  length  in 

(/)  Bao.    Abr.    Idiots    and     bk.v.ch.xv.,vol.iii.,pp.640-641). 


CHAP.  XVII. — OF   TITLE    BY   ALIENATION.  373 

transaction  is,  that  the  former  is  a  mere  nullity,  and, 
therefore,  incapable  of  confirmation ;  whUe  the  latter 
may  be  either  avoided  or  confirmed  ex  post  facto  (a). 
When  the  conveyance  is  voidable,  it  may  be  avoided 
during  the  lunatic's  life  by  the  person  legally  authorized 
to  act  for  him,  or  by  the  insane  person  himself  should 
he  regain  his  senses,  or,  after  the  lunatic's  death,  by  his 
heir,  or  any  other  person  interested.  An  insane  person 
is  competent  to  purchase  (b),  though  he  cannot  be 
compelled  to  retain  what  he  purchases ;  the  transaction, 
if  found  to  be  disadvantageous  to  him,  being  liable  to 
subsequent  avoidance  on  the  ground  of  his  insanity  (c). 
The  property  of  a  lunatic,  whether  so  found  or  not,  may 
be  disposed  of  by  his  committee  or  quasi  committee  under 
an  order  of  the  court  (d).  And  when  a  lunatic  is  tenant 
for  life  of  land,  the  powers  conferred  by  the  Settled 
Land  Acts  on  tenants  for  life  can  be  exercised  by 
his  committee  or  quasi  committee  under  a  similar 
order  (e). 

4.  The  conveyances  and  purchases  of  infants — that  is, 
of  persons  under  twenty-one — are  in  general  not  void, 
but  voidable ;  and  may  be  avoided  either  by  themselves  in 
their  lifetime,  or  by  t'heir  representatives  or  successors  in 
title  after  their  death  (/).  But  if  a  voidable  conveyance 
or  purchase  has  not  been  avoided  by  an  infant  within  a 
reasonable  time  after  his  coming  of  age,  then  it  cannot 
afterwards  be  impeached,  either  by  himself  (g),  or,  after 
his  death,  by  his  representatives,  on  the  ground  of  its 
having  been  effected  during  infancy  (h).    In  this  we  are  to 

(a)  Whelpdale's  Case  (1603)  5  (e)  See  post,    p.    541 ;    and 

Eep.  119;  ■  2  Inst.  483 ;  Moor,  Settled  Land  Act,  1882,  s.  62. 
43.  (/)  Cfibbs  V.  Merrill  (1811)  3 

g>)  Co.  Litt.  3  b ;  see  Bald-  Taunt.  307. 
wyn  V.  Smith  [1900]  1  Ch.  688.  (g)  Udwards  v.  Carter  [1893] 

(c)  Beavan      v.       M'Bonnell  A.  C.  360. 

(1853)  9  Exoh.  309 ;  10  Exch.  (A)  2    Inst.    483 ;    Whitting- 

184.  ham's  Case  (1603)  8  Eep.  42  b. 

(d)  Lunacy  Act,  1890,  s.  120. 
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be  understood  as  speaking  of  conveyances  strictly,so  called; 
for  many  of  the  contracts  of  an  infant  are  now,  by  the 
Infants'  Relief  Act,  1874,  absolutely  void,  and  are  not 
confirmable  by  the  infant,  even  upon  his  attaining  full 
age  (a).  Finally,  lands  held  in  gavelkind  may,  by  the 
custom  of  Kent,  be  conveyed  by  feoffment  by  an  infant 
on  attaining  the  age  of  fifteen  (6) ;  and,  by  the  Infants 
Settlement  Act,  1855,  an  infant  not  under  twenty,  if  a 
male,  or  not  under  seventeen  if  a  female,  may,  with  the 
consent  of  the  Chancery  Division  of  the  High  Court, 
make  a  valid  settlement  of  his  or  her  property  in  con- 
templation of  marriage.  But,  in  so  far  as  such  a  settle- 
ment includes  the  exercise  of  a  power  of  appointment,  or 
a  disentailing  assurance,  it  will  be  void  on  the  settlor 
dying,  before  attaining  his  majority.  Except  in  the 
case  of  soldiers  on  service  and  sailors  at  sea,  an  infant 
cannot  make  a  valid  will  (c).  An  infant  can,  however, 
dispose  of  real  property  by  the  exercise  of  a  collateral 
power,  that  is,  a  power  over  property  in  which  he  has  no 
interest ;  if  it  was  the  apparent  intention  of  the  settlor  to 
enable  him  to  do  so  {d).  When  an  infant  is  absolutely 
entitled  to  land,  or  is  tenant  for  life  of  land,  the  powers  of 
disposition  given  to  a  tenant  for  Hfe  by  the  Settled  Land 
Acts  may  be  exercised  on  his  behalf  by  the  trustees 
of  the  settlement,  or  by  a  person  appointed  by  the 
Court  (e). 

[5.  A  married  woman,  both  as  regards  her  purchases 
and  her  alienations,  was  very  peculiarly  situated  at  the 
common  law.  She  might  purchase  an  estate  without 
the  consent  of  her  husband  ;  and  the  conveyance  to  her 


(a)  Infants'  EeUef  Act,  1874  (c)  WUls  Act,  1837,  s.  7. 

(37  &  38  Vict.  o.  62).    See  post,  (d)  Be  D'Angibau  (1880)  15 

bk.  ii.  pt.  ii.  oh.  v.  s.  1.  Ch.  D.  228. 

(6)  See    lie    Mashell's     and  (e)  Settled  Land  Act,  1882, 

Goldfinch's   Contract  [1895]    2  ss.  59, 60.  See  as  to  these  powers, 

Ch.  525.  ji.  541,  post. 
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[was  good  during  the  coverture,  till  the  husband  avoided 

it  by  some  act  declaring  his  dissent  (a).    But,  though  he 

did  nothing  to  avoid  it,  or  even  if  he  actually  consented 

to  it,  the  married  woman  herself  might,  after  the  death 

of  her  husband,  have  disagreed  to  the  same ;   nay,  even 

her  heirs  might  have  disagreed  to  it  after  her,  if  she 

died  before  her  husband,  or  if  during  her  widowhood 

she  had  done  nothing  to  express  her  ratification  of  the 

transaction  (6).     On  the  other  hand,  the  alienation  of  a 

married  woman  was,  as  a  rule,  absolutely  void ;  unless 

made  in  such  particular  method  as  the  law  specifically 

appointed  for  that  purpose  (c).]     This  was  formerly  by 

fine  or  common  recovery  {d) ;    for  which  by  the  Fines 

and  Kecoveries  Act,  1833,  was  substituted  a  deed  executed 

with  the  concurrence  of  her  husband  and  separately 

acknowledged  by  her  (e),  in  the  presence  of    certain 

officials  by  that  Act  particularly  specified.    A  married 

woman  whose  husband  had  abjured  the  realm,  or  been 

transported,  might,  however,  act  as  if  he  were  dead  ( /). 

A  married  woman  might  also  convey  land  ia  exercise  of 

a  power  (g),  or  in  performance  of  a  condition  (7i).    A 

married    woman    could    also  dispose    of    an  equitable 

interest    in  land ;    either    in  exercise  of    a    power  of 

appointment  given  to  her   (i),  or  where  the  equitable 

interest  was  vested  in  her   for  her  separate  use   (A;), 

unless,  in  the  latter  case,  a  restraint  on  anticipation 

prevented  a  disposition  during  coverture  (J,). 

The  law  on  this  subject  has,  however,  been  radically 


(a)  Co.  Litt.  3  a.  (g)  Co.  Litt.  112  a. 

(6)  Ibid.  (h)  Daniel    v.    Ubley  (1625) 

(c)  Perkins,  s.  154.  W.  Jones  137. 

(d)  As  to  the  nature  of  these  (t)  Wood    v.     Wood    (1870) 
conveyances,  see  post,  pp.  444-  L.  R.  10  Eq.  220. 

445.  (k)  Taylor  v.  Meads  (1865)  4 

(e)  3  &  4  Wm.  4,  c.  74,  ss.  77,  D.  J.  &  S.  597. 

90,  91.  (I)  Bates  v.  Eestcrtm  [1896] 

(/)  Co.  Litt.  132.  1  Ch.  159. 
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changed  by  several  statutes  passed  during  the  last  half- 
century.  For  by  the  Married  Women's  Property  Act, 
1882  (a),  a  married  woman  may  now  acquire  and  hold 
real  property  as  if  she  were  a  feme  sole,  and,  if  married 
before  1883,  may  aliene  property  the  title  to  which 
acfirued  since  1882,  and,  if  married  since  1882,  may 
aliene  any  property  belonging  to  her,  without  the 
concurrence  of  her  husband,  and  by  ordinary  con- 
veyance. The  old  law,  however,  still  applies  as  to 
property  accrued  in  title  before  1883  to  a  woman 
married  before  that  date  (6) ;  except  that  a  married 
woman  may  alienate  as  a  feme  sole  any  property  held  by 
her,  solely  or  jointly,  as  a  trustee  or  personal  repre- 
sentative (C).  V 

[6.  The  case  of  an"  alien  was  also  peculiar.  For, 
though  he  has  always  been  able  to  acquire  property  of 
any  description  by  purchase,  yet  after  purchase  he  could 
not,  at  one  time,  hold  any  land,  save  only  in  case  he  was 
an  alien  friend  and  a  merchant,'  when  he  might  hold  a 
lease  for  years  of  a  house  for  convenience  of  merchandise. 
All  other  purchases,  when  found  by  an  inquest  of  office, 
were  immediately  forfeited  to  the  King,  whether  they 
had,  in  the  meantime,  been  conveyed  away  by  the  alien 
or  not  (d) ;]  and,  as  we  have  seen,  an  alien  was  incapable 
of  inheriting  land,  or  of  transmitting  heritable  blood  (e). 
But  now,  by  the  Naturalization  Act  of  1870  (/),  an  alien 
may  not  only  acquire  and  hold  real  and  personal  property 
of  every  description  in  the  same  manner  in  aU  respects 
as  a  natural  freeborn  British  subject,  but  may  also  as 

(o)  S.  1  (1).  ■  woman    was    a    '  bare '  trustee 

(6)  Beid  v.   Beid  (1886)  31  (Trustee  Act,  1893,  s.  16),  or 

Ch.  D.  402.  a     mortgagee    {Brooke's     and 

(c)  Married    Women's   Pro-  Fremlin's     Contract    [1898]    1 

perty    Act,    1907,    s.    1.    The  -Ch.  647 ;    West's  and  Hardy's 

earlier  decision  to  tie  contrary  Contract  [1904]  1  Ch.  145). 

in    Harkness'     and    Allsopp's         (d)  Anon.  (1587)  4  Leon.  84. 

Contract  [1896]  2  CH.  358,  did         (e)  See  ante,  pp.  330-331. 

not  apply  where   the    married  (/)  33  &  34  Viot.  o.  14. 
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freely  dispose  of  the  same  by  deed  or  will.  It  should  be 
noted,  however,  that  the  Naturalization  Act,  1870,  is  not 
retrospective,  and  that,  therefore,  no  title  can  be  claimed 
through  a  disposition  of  land  made  by  an  alien  before 
1870,  or  by  way  of  succession  to  an  alien  who  died  in- 
testate before  that  date  (a). 


In  connection  with  the  capacity  or  incapacity  to  pur- 
chase, it  may  be  fit  here  to  advert  to  the  principle  of  our 
law,  that,  though  a  person  to  whom  an  estate  is  expressed 
to  be  assured  is  presumed  to  accept  it,  and  it  will  vest  in 
him  accordingly  (6),  yet  no  person  can  be  compelled  to 
take  an  estate  by  purchase  against  his  will.  If,  therefore, 
land  be  assured  in  invitum  by  deed  or  will,  the  effect  of 
the  assurance  may  always  be  avoided,  ex  post  facto, 
by  the  execution  of  a  deed  of  disclaimer  on  the  part  of 
the  dissentient  alienee  (c) ;  and  it  has  even  been  held 
that  a  disclaimer  of  a  devise  may  be  evidenced  by  con- 
duct (d). 

A  devisee  of  distinct  estates,  where  the  devises  are  for 
his  own  benefit  absolutely,  may  disclaim  one  or  more  of 
the  devises  without  disclaiming  the  others,  but  a  devisee 
cannot  disclaim  part  only  of  what  is  one  single  gift  (e). 
As  regards'  trust  estates,  a  trustee  cannot  disclaim  one 
estate  without  disclaiming  the  others  (/).  Where  copy- 
holds formed  part  of  the  trust  property,  a  disclaimer  Vas 
sometimes  executed  as  regards  them  before  admittance, 
by  all  the  trustees  but  one ;  in  order  to  avoid  the  pay- 
ment of  fines.     Such  a  disclaimer  would  be  effectual  for 


(a)  Sharpe    v.    St.    Sauveur  D.  436. 

(1871)  L.  R.  7  Ch.  App.  343.  (e)  Frehe  v.  Calmady  (1886) 

(6)  Boe  V.  Knight  (1826)5  B.  32  Ch.  D.  408;  Frewen  v.  Law 

&  C.  471.  Life  Assurance  Society  [1896] 

(e)  Begbie  v.  Crook  (1835)  2  2  Ch.  511. 

Bing.  N.  C.  70.  (/)  In  re  Lord  and  Fullerton 

(d)  Me  Birchall  ( 1889)  40  Ch.  [1896]  1  Ch.  -228. 
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that  purpose  (a),  if  executed  before  the  doing  of  any  acts 
of  ownership  (&) ;  but  would  be  a  breach  of  trust,  and 
would  not  relieve  the  disclaiming  trustees  from  any 
liability  towards  their  cestui  que  trustent. 

(a)  Lord  WeUesleyv.  Withers         (6)  Bence  v.    Gilpin   (1868) 
(1855)  4  El.  &  Bl.  740.  L.  E.  3  Bxoh.  76. 
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CHAPTER  XVIII. 

OF    DEEDS. 


Having  in  the  preceding  chapter  discussed  the  pre- 
liminaries of  alienation,  and  the  power  or  capacity  to 
alienate,  we  proceed  next  to  consider  how  alienation  of 
interests  in  land  may  be  effected,  by  the  voluntary  act 
of  the  parties.  Of  these  methods  of  conveyance,  by  far 
the  most  important  are  deeds  and  wills.  Of  the  former 
we  propose  to  speak  in  this  chapter ;  and,  although  there 
are  various  kinds  of  conveyance  by  deed,  the  nature  of 
which  will  be  discussed  in  later  chapters,  it  will  be 
expedient  to  speak  first  of  the  nature  and  form  of  deeds 
generally.  For,  apart  from  the  importance  of  deeds  as 
conveyances  (with  which  we  are  here  principally  con- 
cerned) the  student  should  remember  that  there  are 
certain  features  common  to  all  deeds,  which  distinguish 
them  as  a  class  from  other  documents.  Thus,  for 
example,  a  man  is  estopped  by  his  own  deed ;  that  is,  he 
shall  not  be  permitted  to  aver  or  prove  anything  contrary 
to  or  inconsistent  with  what  he  has  once  so  solemnly  and 
deliberately  avowed  (a).  Moreover,  if  an  engagement  be 
entered  into  by  mere  word  of  mouth,  or  even  by  unsealed 
writing,  and  afterwards  the  same  engagement  is  em- 
bodied in  a  deed,  the  first  engagement  is  merged,  or 
disappears,  in  the  second,  and  ceases  to  exist  (&).  Finally, 
the  terms  of  a  contract  by  deed  may  not  be  impeached 
or  varied  (in  the  absence  of  proof  of  actual  fraud  or 

(a)  Co.  Litt.  352 ;  Smith  v.      Ch.  86. 
Stapleton  (1673)   Plowd.    434.;  (&)  S/taiye  v.  ffl66s  (1864)  16 

Bolton  V.  Fitzgerald  [1897]  2      C.  B.  (N.  S.)  527. 
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mistake),  by  any  other  declaration  or  contract  between 
the  parties  which  is  not  itself  also  under  seal  (a). 

A  deed,  then,  is  a  writing  sealed  and  delivered  by  the 
party  or  parties;  and,  in  spite  of  the  various  other  ac- 
companiments which  custom  has  attached  to  the  drawing 
up  and  execution  of  a  deed,  it  would  seem  that  these  three 
qualities — wiiting,  sealing,  and  delivery^-are  the  only 
absolutely  essential  requisites  of  a  deed  at  the  present 
day. 

[If  a  deed  be  made  by  more  parties  than  one,  there 
ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties ;  and  the  deed  so  made  is  called  an  indenture, 
because  the  parts,  used  formerly  to  be  cut  or  indented  in 
acute  angles  (instar  dentium,  or  serrated)  on  the  top  or 
side,  to  tally  or  correspond  the  one  with  the  other  or 
others  (6).  At  one  time,  too,  when  deeds  were  more 
concise  than  they  afterwards  became,  and  only  two  parts 
were  required,  it  was  usual  to  write  both  parts  on  the 
same  piece  of  parchment,  with  some  word  (or  letters  of 
the  alphabet)  written  between  them,  through  which  the 
parchment  was  cut,  either  in  a  straight  or  in  an  indented 
line ;  in  such  a  manner  as  to  leave  half  the  word  on  one 
part  and  half  on  the  other.  Deeds  thus  made  were  de- 
nominated syngrapha  by  the  canonists  (c),  and  with  us 
chirographa,  or  hand-writings  (cZ)— the  word  chirographum, 
or  cyrographum,  being  usually  that  which  was  divided  in 
the  cutting.  But  the  practice  of  cutting  through  any 
word  (or  letters  of  the  alphabet),  fell  into  disuse,  the 
process  of  indenting,  or  nicking  of  the  top  of  the  parch- 
ment containing  the  deed  being  substituted  therefor ;] 
and  now,  by  the  Eeal  Property  Act,  1845  (e),  a  deed, 
purporting  to  be  an  indenture,  is  to  have  the  effect  of  an 
indenture,   though  not   actually  indented.     When   the 

(a)  Crwynne  r.  Davy  (1840)  1  (c)  Lyndew.  1.  1, 1. 10,  oh.  1. 

Man.  &  Gr.  857.  (d)  Mirrov/r,    ch.    2,    s.   27  ; 

(6)  Litt.   s.    371;   Co.    Litt.  Co.  Litt.  by  Harg.  143  b,  n.  (4). 

476,  229  a,  n.  (1).  (e)  8  &  9  Vict.  c.  106,  s.  5. 
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several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which 
is  executed  by  the  grantor  is  usually  called  the  original, 
and  the  rest  are  termed  counterparts  (a) ;  though  of  late 
it  has  become  most  frequent  for  all  the  parties  to  execute 
every  part,  which  renders  them  all  originals.  A  deed 
made  by  one  party  only  is  called  a  '  deed  poll,'  or  shaven 
smooth ;  such  a  deed  being  contrasted  with  an  inden- 
ture, which,  as  we  have  said,  was  formerly  nicked,  or  cut 
unevenly. 

The  essential  requisites  of  a  deed  are,  as  was  stated 
above,  three,  viz.,  writing,  sealing,  and  delivery.  The 
writing  may  be  in  any  language ;  and  printing,  or,  pre- 
sumably, type-writing  or  any  other  mechanical  process 
of  reproduction  (such  as  photography)  is  regarded  as 
equivalent  to  hand-writing.  But  it  is  said  that  it  must 
be  on  paper  or  parchment,  and  that,  if  it  is  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  (6).  Seal- 
ing is  an  ancient  tradition  which  has  survived  from  the 
days  when  writing  was  a  rare  accomplishment  of  the 
laity;  but,  though  now  reduced  to  a  mere  formality  (c), 
it  is  still  the  technical  mark  which  distinguishes  a  deed 
(or  specialty)  from  a  mere  writing.  Curiously  enough, 
there  seems  to  be  no  express  authority  for  asserting  that 
the  sealing  of  a  deed  must  be  verified  by  the  signatures  of 
the  parties  ;  though  it  is  sometimes  said  that  the  word- 
ing of  the  Statute  of  Frauds  (d)  renders  signature  neces- 
sary to  almost  every  conveyance  of  lands.  But  it  need 
hardly  be  pointed  out,  that  the  omission  of  the  signature 
will  greatly  increase  the  difficulty  of  proving  the  execution 

(a)  Bwrchell  v.  Clwrk  (1877)  adopting  the  device. 

2  C.  P.  D.  88.  (d)  29    Car.  2    (1677)   c.  3. 

(6)  Co.  Litt.  229;  F.  N.  B.  But  as  the  Real  Property  Act, 

122.  1845,  s.  3,  requires  a  deed  for 

(c)  The  seal  now  usually  oon-  the   conveyance    of   the   legal 

sists  of   a  coloured  wafer,  on  estate,  it  would  seem  that  the 

which  the  party  supposed  to  Statute  of  Frauds  is  superseded 

seal  places  his  finger,  by  way  of  yro  ianto. 
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of  the  deed ;  and  no  practitioner  will  be  so  foolish  as  to 
allow  it  to  be  omitted.  Delivery  of  a  deed  simply 
means  putting  it  into  circulation  or  effect  (a),  and  is 
usually  performed  by  the  utterance  of  the  words :  "  I 
deliver  this  as  my  act  and  deed."  But  the  precise  form 
is  not  essential ;  any  evidence  may  be  received  to  show 
that  the  alleged  maker  of  a  deed  intended  to  give  effect 
to  it  (b).  A  delivery  may  be  either  absolute,  that  is,  to  the 
grantee  himself,  or  to  a  third  person,  to  hold  until  some 
further  condition  {e.g.,  payment  of  purchase  money)  be 
performed  or  satisfied.  In  this  last  case,  the  document 
is  not  delivered  as  a  deed,  but  as  an  escrow,  that  is, 
a  mere  scrowl  or  writing,  which  is  not  to  take  effect  as  a 
deed  till  the  condition  be  performed  (c). 

But,  although  these  are  the  only  three  absolutely 
essential  requisites  of  a  deed  as  such,  yet  by  long- 
established  tradition,  founded  upon  good  reason  and 
convenience,  the  contents  of  deeds,  and  especially  of 
deeds  of  alienation  or  conveyance,  have  assumed  a 
regular  and  orderly  form,  from  which  it  would  be  most 
imprudent  for  a  draftsman  to  depart  without  special 
cause.  This  form  has,  it  is  true,  in  the  case  of  con- 
veyances of  land,  undergone  substantial  modification  as 
the  result  of  recent  legislation.  Nevertheless,  the  older 
form  still  persists,  subject  to  such  modification.  We 
propose,  therefore,  to  set  out  and  briefly  explain  the 
different  parts  of  a  conveyance  in  their  order,  alluding 
particularly  to  the  changes  introduced  by  the  Conveyanc- 
ing Act,  1881. 

1.  First,  then,  comes  the  date  of  the  conveyance : 
"  This  indenture  made  the  day  of  ."    This  is, 

or  should  be,  the  date  on  which  the  instrument  is 
executed;  but  a  deed  is  good,  although  it  mention  no 
date,  or  have  a  false  or  impossible  one,  as  February  the 

(a)  Tupper  v.  Foulhes  (1861)      475. 
9  C.  B.  N.  S.  797.  (c)  Co.  Litt.  36. 

(6)  Be  Seymmr  [1913]  1  Ch. 
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30th,  provided  the  real  date  of  its  execution  or,  rather, 
delivery,  can  be  proved  (a). 

2.  Then  follow  the  parties  to  the  conveyance,  that  is 
the  name  and  description  of  the  grantor,  *  of  the  first 
part,'  then  of  anyone  directing  or  consenting  to  the  grant, 
'  of  the  second  part,'  and  then  of  the  grantee,  '  of  the 
third  part.'  Formerly  it  was  thought  that  a  grant  of  an 
estate  in  possession  could  not  be  validly  made  unless  the 
grantee  was  a  party  to  the  indenture  (6) ;  but,  if  this 
was  so,  the  doctrine  was  confined  to  deeds  in  which 
two  or  more  parties  joined,  and,  in  any  case,  it  is  now 
abolished  by  the  Eeal  Property  Act,  1845  (c). 

3.  Following  the  naming  of  the  parties,  come  the 
recitals  of  title,  that  is,  a  short  history  of  the  grantor's 
title  to  the  land,  as  disclosed  in  the  abstract,  in  which 
the  several  statements  are  each  introduced  by  the  word 
'  whereas.'  In  former  times  these  statements  were  often 
very  lengthy ;  but  the  tendency  is  now  to  reduce  them 
to  the  narrowest  dimensions.  Unnecessary  statements 
often  give  rise  to  troublesome  enquiries  by  a  subsequent 
purchaser ;  and,  though  a  recital  does  not  override  the 
operative  part  of  the  deed,  it  may,  possibly,  modify  it. 

4.  Next  comes  the  recital  of  the  contract,  which  consists 
of  a  short  statement  of  the  agreement  or  arrangement 
between  the  parties,  which  the  conveyance  is  intended  to 
carry  out. 

5.  After  ithe  recital  of  contract  comes  the  testatum : 
"  Now  this  indenture  witnesseth."    The  purpose  of  the 

testatum  is  to  introduce  the  operative  part  of  the  con- 
veyance, that  is,  the  part  which  carries  out  the  arrange- 
ment between  the  parties  which  has  been  already  recited. 
If  there  are  several  operative  parts  in  the  conveyance, 

(a)  Co.  Litt.  46  b ;  Styles  v.  (See  for  an  important  applica- 

Wardle  (1825)  4  B.  &  C.  908.  tion  of  the  section,  the  ease  of 

(5)  Beeves    v.    Watts  (1866)  Byson  v.  Forster  [1909]  A.  C, 

L.  E.  1  Q.  B.  412.  98.) 

(c)  8  &  9  Vict.  c.  106,  s.  5. 
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which  there  often  are  when  the  transaction  relates  to 
different  parcels  of  land,  each  operative  part  is  introduced 
by  a  new  testatum :  "  Now  this  indenture  further 
"  witnesseth." 

6.  After  the  testatum  follows  the  consideratioji — that 
is,  a  statement  of  the  price  given  by  the  purchaser ;  and 
the  receipt — that  is,  an  acknowledgment  by  the  vendor 
that  he  has  received  the  consideration. 

With  regard  to  the  consideration  itself,  it  is  an  im- 
portant, though  not  an  essential  part  of  the  transaction, 
and  should,  therefore,  be  accurately  stated  when  it,  in 
fact,  exists.  The  omission  to  mention  a  '  valuable  con- 
sideration,' i.e.,  a  consideration  in  money  or  money's 
worth,  where  it  has,  in  fact,  been  paid,  gives  rise  to  grave 
suspicion  of  fraud ;  and  is,  moreover,  a  penal  offence 
under  the  revenue  laws,  as  tending  to  defraud  the 
revenue  {a).  Moreover,  though  the  existence  of  a  valu- 
able consideration  is  not  essential,  as  we  have  said,  to 
the  validity  of  a  deed  of  conveyance,  yet  its  absence 
brings  the  transaction  within  the  class  of  voluntary  con- 
veyances, which,  as  contrasted  with  conveyances  for  value, 
are  subject  to  the  following  risks  : — 

(i)  They  may  be  set  aside  on  the  bankruptcy  of  the 
grantor ;  if  it  occurs  within  a  limited  time  after  the 
execution  of  the  conveyance  (&). 

(ii)  They  may  be  impeached  by  the  creditors  of  the 
grantor,  independently  of  bankruptcy ;  if  it  can  be 
proved  that  he  was  insolvent  when  he  made  them,  or 
was  rendered  insolvent  by  making  them  (c). 

(iii)  They  may  be  set  aside  by  subsequent  purchasers 
of  the  property  comprised  in  them  from  the  grantor,-  if 

(a)  Stamp  Act,  1891,  s.  5.  hazardous  business,  the  creditors 

(6)  See  post,  bk.  ii.   pt.   ii.  who  are  delayed  by  the  oonvey- 

oh.  vi.  (vol.  ii.,  pp.  283-286).  anoe  will  be  able  to  set  it  aside ; 

(c)  13  Eliz.  (1571)  0.  5  ;  Free-  even  though  it  does  not  render 

man  v.  Pope  (1870)  L.  E.  5  the  grantor  actually  insolvent 

Ch.,  at  p.  545.    If  the  grantor  (MacTeay    v.     Douglas    (1872) 

contemplates    entering  into  a  I4.  R.  14  Eq.  106). 
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they  can  be  proved  to  have  been  made  with  fraudulent 
intent  (a).  Formerly,  the  mere  fact  that  the  grantor 
made  a  subsequent  conveyance  for  value  was  regarded 
as  conclusive  proof  of  the  existence  of  fraud  in  the 
voluntary  deed  ;  and,  therefore,  no  one  would  take  a  title 
dependent  on  a  voluntary  conveyance.  But  that  extreme 
construction  of  the  27  Eliz.  (1584)  c.  4  has  lately  been 
forbidden  by  Act  of  Parliament  {b) ;  and  there  is,  there- 
fore, now  no  objection  to  a  voluntary  conveyance,  as 
such,  even  as  a  root  of  title  (c). 

From  this  it  wUl  be  obvious .  that  for  a  purchaser  to 
allow  the  statement  of  the  consideration  to  be  omitted 
from  his  conveyance,  would  be  highly  imprudent. 

7.  After  the  statement  of  the  consideration  come  the 
operative  words  and  parcels.  In  the  operative  words : 
"The  vendor  ['mortgagor,'  'settlor,'  &c.,  as  the  case 
may  be]  doth  grant,"  etc.,  the  word  '  grant '  was,  at  one 
time,  almost  invariably  used;  because  it  was  the  word 
used  in  the  Eeal  Property  Act,  1845  (rf),  which  made  a 
freehold  in  possession  lie  in  grant  as  well  as  in  livery. 
But  this  superstition  (for  it  was  little  more)  was  exploded 
by  the  Conveyancing  Act,  1881,  which  enacted  (e)  that 
the  word  '  grant '  should  not  be  deemed  necessary  to 
convey  tenements  or  hereditaments,  corporeal  or  incor- 
poreal. The  colourless  word  '  convey '  is,  accordingly, 
now  more  frequently  used. 

The  parcels  consist  of  a  description  of  the  premises  to 
be  conveyed ;  and  usually  commence  with  the  words : 
"  All  that  piece  or  parcel  of  land."  Technical  words  of 
description  are  sometimes  used  in  them;  but  they  are 
not  necessary.  Any  words  which  identify  the  premises 
are  sufficient;  and,  in  accordance  with  the  doctrine 
explained  above  (/),  the  word  '  land '  is  sufficient  to  carry 

(a)  27  Eliz.  (1584)  c.  4  (d)  S.2. 

(b)  Voluntary     Conveyances  (e)  S.  49. 

Act,  1893,  s.  2.  (/)  See  ante,  pp.  99-100. 

(c)  See  ante,  pp.  359-360. 

S.C. — VOL.  I.  '^  ° 
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all  the  structures  and  buildings  on  the  soil,  and  any 
mines  under  it.  But  a  conveyance  of  certain  specified 
land,  or  of  a  certain  house  (even  when  the  words  'with 
the  appurtenances  '  are  added)  will  not  include  other  land 
not  specified ;  although  it  may  have  been  usually  occupied 
together  with  the  specified  land  or  house  {a).  The  word 
'house,'  however,  even  without  the  words  'with  the 
appurtenances,'  will  include  the  orchard,  garden,  or 
curtilage  of  the  house  conveyed  (6). 

Formerly  the  parcels  were  followed  by  a  long  string 
of  general  words,  intended  to  describe  all  subordinate 
rights  or  claims  which  might  conceivably  be  enjoyed  or 
connected  with  the  premises,  such  as  rights  of  way  and 
other  easements ;  and  these  words  were  inserted  as 
common  form,  whether  any  such  rights  were  known  to 
exist  or  not.  But,  now  that  the  Conveyancing  Act, 
1881(c),  has  provided  that  every  conveyance  of  land 
shall  be  deemed  to  convey  all  actual  and  reputed  rights 
of  enjoyment  in  connection  with  the  premises,  so  far  as 
the  grantor  is  entitled  to  convey  them,  the  use  of  these 
'general  words'  has  ceased.  In  fact,  it  would  be  im- 
prudent for  a  purchaser  to  allow  them  to  be  inserted. 
For  the  provision  of  the  Conveyancing  Act  is  subject  to 
the  expressions  of  the  deed;  and  the  maxim  expressio 
imius  exclusio  alterius  might  be  held  to  apply  (d), 

8.  After  the  general  words  come  the  exceptions  and 
resei-vatiojis.  By  an  exception  is  meant  some  physical 
part  of  the  land  which  is  withheld  from  the  grant.  Thus, 
if  land  is  granted  without  the  minerals  in  it,  or  the 
timber  on  it,  those  are  exceptions.  A  reservation  means 
some  new  interest  created  by  the  conveyance  for  the 
benefit  of  the  vendor,  and  deemed  to  arise  out  of  the  soil. 
The  commonest  reservation   is  a  rent.      It   is  quite 

(a)  In  re  Portal  and  Lamb  noul  (1838)  5  Bing.  N.  C.  1  25 
(1885)  30  Ch.  D.  50.  (c)  S.  6. 

(6)  Co.  Litt.  (Harg.)  5  b,  n.         (d)  Baily  v.  Idke  (1891)  64 

(1),  121  b ;  HinchcUffe  v.  Kin-  L.  T.  789. 
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common  to  see  conveyances  in  which  the  grantor  is 
expressed  to  '  reserve '  or  '  except '  a  new  right  of  way  or 
other  easement  over  the  land  conveyed.  But  such  an 
expression  is  incorrect ;  for  an  easement  does  not  arise 
out  of  the  soil,  and  a  right  which  does  not  exist  cannot 
be  excepted  from  a  grant  (a).  Consequently,  in  such 
eases,  the  easement  will  not  arise  by  force  of  the  grant, 
but  (if  at  all)  only  as  a  result  of  the  execution  of  the  con- 
veyance by  the  grantee,  which  may  operate  as  a  cross- 
grant  of  the  easement  (b). 

When  the  estate  conveyed  was  a  fee  simple,  the  next 
clause  was  formerly  what  was  called  the  all  the  estate 
clause.  It  was  a  wordy  statement  to  the  effect  that  the 
conveyance  carried  all  the  vendor's  interest  in  the  land ; 
and  it  professed  to,  pass  "all  the  estate,  right,  title, 
"  interest,  property,  claim,  and  demand  "  of  the  grantor, 
"  in,  to,  of,  for,  out  of,  or  concerning  "  the  land,  and  as 
many  other  synonyms  as  the  draftsman  could  think  of. 
The  clause  is  now  rendered  quite  unnecessary,  so  far  as 
deeds  executed  after  1881  are  concerned,  by  the  Convey- 
ancing Act  of  that  year  (c). 

9.  Next  comes  the  habendum.  The  habendum  sets 
out  the  use  to  which  the  land  is  conveyed,  and  the  extent 
of  it :  "  To  hold  the  same  unto  and  to  the  use  of  the 
"  purchaser  and  his  heirs."  For  present  purposes,  the 
point  to  be  noted  about  it  is,  that,  where  the  purchaser 
was  an  individual,  the  only  words  which  could,  prior  to 
the  year  1882,  transfer  to  him  a  fee  simple  were  the 
words  '  and  his  heirs ' ;  and  the  only  words  which  could 
transfer  a  fee  tail  were  '  and  the  heirs  of  his  body.'  If 
these  words  were  not  added  to  the  name  of  the  pur- 
chaser, the  conveyance  gave  to  him  only  an  estate  for 

(a)  Co.  Litt.  47  a ;  Douglas  v.      Lord  Bynevor  v.  Tennant  (1888) 
Loch  (1835)  2  A.  &  E.,  at  p.      33  Ch.  D.  420. 
473.  (c)  Conveyancing  Act,  1881, 

(6)  Wickham      v.      Hawker     s.  63. 
(1840)  7  M.  &  W.,  at  p.  .76; 

2  c  2 
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life.  They  were  the  apt  words  for  creating  estates  of 
inheritance ;  and  no  other  words  could  be  substituted  for 
them  (a).  But  now,  as  we  have  previously  seen  (6)^  the 
Conveyancing  Act,  1881,  sanctions  the  use  of  the  alterna- 
tive expressions  '  in  fee  simple '  (for  '  and  his  heirs  ')  and 
'  in  tail '  (for  '  and  the  heirs  of  his  body ').  It  should  be 
noted,  however,  that,  for  the  conveyance  of  the  legal 
estate,  the  new  forms  are  equally  as  technical  as  the  old, 
and  that  no  variation  from  them  is  permitted.  Thus,  the 
employment  of  the  word  '  fee,'  instead  of  the  phrase  '  fee 
simple,'  has  been  held  to  be  ineffectual  (c).  But  less  strict- 
ness is  enforced  in  conveyances  of  equitable  interests  {d). 

10.  After  the  habendum  came,  formerly,  the  vendor's 
covenants  for  title.  There  were  certain  covenants  for 
title  which  were  almost  invariably  inserted  in  convey- 
ances; and  for  this  reason  they  were  called  'usual' 
covenants.  Under  an  open  contract,  the  purchaser  was 
entitled  to  have  these  usual  covenants  inserted ;  the  Court 
assuming  that,  where  the  parties  did  not  stipulate  for 
specific  covenants,  they  contracted  on  the  assumption  that 
the  conveyance  would  in  that  respect  be  in  the  usual  form. 

The  usual  covenants  on  a  conveyance  of  freeholds  for 
value  were  four  in  number.  The  first  was  for  the  vendor's 
right  to  convey ;  that  is,  that  he  was  entitled  to  convey 
the  premises  in  question  to  the  purchaser.  The  second 
was  for  quiet  enjoyment;  that  is,  that  the  purchaser's 
possession  would  not  be  interfered  with  by  any  act  on 
the  vendor's  part  or  by  any  lawful  act  on  the  part  of 
any  one  claiming  through  or  under  him.  The  third 
was  for  freedom  from  imcumbrances,  that  is,  that  the  pre- 
mises were  not  subject  to  any  claims  or  incumbrances 
save  those  subject  to  which  the  conveyance  was  expressly 
made.   The  fourth  was  tor  further  assurance,  that  is,  that 

(a)  Litt.  s.  1.  945. 

(b)  See  ante,  pp.  147-148.  (d)  Re    Oliver's     Settlement 

(c)  Ethell's  &  Mitchell's  and  [1905]  1  Ch.  191. 
Sutler's  Contract  [1901]  1  Ch. 
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the  vendor,  and  those  claiming  or  having  under  him  any 
interest  in  the  premises  conveyed,  -would  execute  any 
further  assurance  which  might  prove  necessary  to  perfect 
the  conveyance.  In  the  case  of  a  conveyance  of  lease- 
holds, there  was  a  further  usual  covenant,  viz.,  one  for 
the  validity  of  the  lease  assigned  to  the  purchaser. 

In  the  case  of  a  sale  of  land,  these  covenants  were 
'  qualified,'  that  is,  they  made  the  vendor  not  absolutely 
liable,  but  liable  only  for  breaches  of  them  which  occurred 
since  the  last  conveyance  for  value  of  the  property  con- 
veyed ;  the  reason  being,  that  a  purchaser  under  such  a 
conveyance  would  have  obtained  similar  covenants,  which, 
as  '  running  with  the  land,'  would  be  available  for  the 
benefit  of  all  subsequent  purchasers  (a).  This  is  com- 
monly expressed  by  saying,  that  the  vendor  covenants 
against  the  acts  and  omissions  of  himself,  his  ancestors, 
and  testators,  and  of  any  one  lawfully  claiming  through 
him.  But  where  the  conveyance  was  made  by  way  of 
mortgage,  then  the  covenants  entered  into  by  the  mort- 
gagor were  absolute,  i.e.,  they  extended  to  the  acts  of  all 
persons  through  whom  the  mortgagor  claimed,  or  who 
should  claim  through  him ;  and,  in  addition,  in  the  case 
of  a  mortgage  of  leaseholds,  a  covenant  was  exacted  from 
the  mortgagor,  to  the  effect  that  he  and  his  successors  in 
title  would  pay  the  rent  and  perform  the  covenants  of 
the  lease,  so  long  as  the  mortgage  was  subsisting. 

On  the  other  hand,  where  the  conveyance  was  volun- 
tary, or  where  it  was  made  only  in  consideration  of 
marriage,  the  grantor,  or,  as  he  is  usually  called,  the 
'  settlor,'  only  covenanted  for  further  assurance ;  it 
being  considered  unreasonable  to  ask  a  man  to  guarantee 
a  mere   gift  (6).      And   where   the    transaction   was   a 

(a)  Browning      v.       Wright  sideration  of  future  marriage, 

(1799)  2  Bos.  &  P.  22.  is  a  contract  or  conveyance  for 

(6)  It  is  important,  however,  value,  though  a  vendor's  cove- 

for   the  student  to  remember  nants  are  not  exacted  from  the 

that  for  most  purposes  a  con-  settlor, 
veyance  or  contract  made  in  con- 
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reconveyanbe  by  a  mortgagee  who  had  been  paid  off,  a 
trustee,  a  personal  representative,  or  a  committee  of  a 
lunatic,  as  such,  the  only  covenant  which  such  a  person 
could  be  called  upon  to  enter  into,  was  a  covenant  that 
he,  personally,  had  not  incumbered  the  premises. 

This  state  of  things  is  left  in  substance  unaltered  by 
the  Conveyancing  Act,  which  has,  however,  made  a  great 
difference  in  the  forms  used  to  express  it.  For  that  Act 
provides  (a),  that  the  whole  of  the  covenants  previously 
entered  into  by  an  ordinary  vendor  shall  be  imphed  by 
the  use  of  the  simple  phrase  '  as  beneficial  owner,'  as 
descriptive  of  the  vendor,  in  the  operative  part  of  a  con- 
veyance for  valuable  consideration;  while,  if  the  con- 
veyance is  by  way  of  mortgage,  the  use  of  the  same 
phrase  shall  fix  the  conveying  party  with  liabihty  to  the 
absolute  covenants  formerly  entered  into  by  a  mortgagor. 
And  the  covenants  which  (as  we  have  seen)  were  formerly 
entered  into  by  a  settlor,  and  a  trustee,  mortgagee,  per- 
sonal representative,  or  committee,  will  be  implied  from 
the  fact  that  these  persons  are  expressed  to  convey  '  as 
settlor,'  '  as  trustee,'  '  as  personal  representative,'  or  '  as 
committee,'  respectively.  These  new  technical  words  are 
usually  inserted  at  the  commencement  of  the  operative 
part,  which,  therefore,  now  reads  as  follows :  The  said 
A.  B.  '  as  beneficial  owner '  (or  '  as  mortgagee,'  '  as 
trustee,'  &c.,  as  the  case  may  be)  doth  hereby  convey." 
But  the  use  of  these  forms  is  purely  optional ;  and  no 
implication  will  arise  by  virtue  Of  the  Act  if  they  are  not 
used.  They  have  no  application  to  the  grant  of  a  new 
lease,  though  an  assignment  of  an  existing  lease  is 
within  the  Act  {h) ;  and  their  effect  may  be  varied  by 
the  express  terms  of  the  conveyance  (c).  Where  one 
person  is  expressed  to  convey  by  the  direction  of  another 
who  is  expressed  to  direct '  as  beneficial  owner,'  then  the 


(a)  S.  7  (1).  (c)  Ibid.  s.  7  (7). 

(6)  Ibid.  B.  7  (4). 
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appropriate  covenants  are  implied  against  the  latter 
person  (a).  When  husband  and  wife  both  convey  '  as 
beneficial  owners,'  the  wife  is  deemed  to  convey  by  direc- 
tion of  the  husband  '  as  beneficial  owner,'  who  is  also 
held  bound  to  guarantee  the  covenant  of  his  wife  (b) ; 
but  a  conveyance  by  a  married  woman  alone  '  as  bene- 
ficial owner'  only  binds  the  wife's  separate  estate (c), 
unless,  presumably,  she  is  in  fact  acting  as  her  husband's 
agent,  when  it  would  bind  him  and  not  her. 

A  covenant  gives  to  the  covenantee  and  his  representa- 
tives, in  case  of  its  breach,  a  right  of  action  for  damages 
against  the  covenantor  and  his  representatives,  as  well 
as,  in  appropriate  cases,  a  claim  to  a  decree  for  '  specific 
performance '  of  the  covenant.  But,  unless  it  is  turned 
into  a  condition  by  express  words  (e,g.  by  the  common 
'  proviso  for  re-entry  '  in  a  lease  for  years),  a  mere  covenant 
never  entitles  the  covenantee  to  claim  a  forfeiture  of  the 
estate.  A  covenant  for  title  in  a  deed  of  conveyance 
will,  however,  if  properly  expressed,  or  implied  under  the 
Conveyancing  Aet0),  'run  with  the  land';  that  is  to 
say,  not  only  the  original  parties  or  their  representatives, 
but  each  successive  owner  of  the  interest  conveyed,  will 
be  entitled  to  its  benefit,  or  liable  (as  the  case  may  be) 
to  its  obligation  (e). 

11.  Where  the  vendor  retained  the  title  deeds  of  the 
premises  conveyed,  as  he  did  when  the  premises  conveyed 
were  only  part  of  the  land  held  by  the  vendor  to  which 
such  title  deeds  related  (/),  it  was  usual  for  two  other 
express  covenants  to  be  inserted.  The  first  was  a  cove- 
nant that  the  vendor  should  safely  preserve  the  title  deeds 

(a)  Ibid.  a.  7  (2).  Tulh  v.  Moxhay  (1848)  2  Ph. 

(b)  Ibid.  a.  7  (3).  774;    Austerberry    v.    Oldham 

(c)  Married    Women's    Pro-  Corporation  (1885)  29  Ch.  D. 
pertyAct,  1893,  s.  1.  750. 

(d)  S.  7  (6).  (/)  See  In  re  Lehman's  and 

(e)  Shep.  Toueh.  161 ;  Spen-  Walher's  Contract  [1906]  2  Ch. 
cer's  Case  (1583)  5  Eep.  16  a;  628;  and  onfe,  pp.  368-369, 
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retained;  and  the  second  was  that  he  should  at  all 
reasonable  times  prodioce  them  to  the  purchaser.  No 
covenants  to  this  effect  are  now  usually  given  or  implied ; 
but  the  liabilities  incurred  by  such  covenants  are  now 
made  to  follow  (though  in  a  somewhat  modified  form) 
from  an  undertaking  for  safe  custody,  and  an  acknowledg- 
ment of  the  right  to  production  entered  into  by  a  con- 
veying party,  which  are  given  by  the  vendor  (a). 

12.  Finally  in  the  scheme  of  a  deed  comes  the  testi- 
monium clause,  which  states  that,  in  witness  of  the  fore- 
going contents,  the  parties  have  thereto  subscribed  their 
hands  and  affixed  their  seals. 

After  a  vendor  had  received  the  full  purchase  money, 
and  not  till  then,  a  further  receipt  for  it  was  endorsed 
on  the  back  of  the  conveyance.  Accordingly,  the  absence 
of  this  endorsed  receipt  was  formerly  considered  as  giving 
constructive  notice  to  any  person  subsequently  dealing 
with  the  land  that  the  land  was  subject  to  the  vendor's 
lien  for  unpaid  purchase  money.  But  the  Conveyancing 
Act  now  provides  (ft)  that  where  a  receipt  for  purchase 
money  is  contained  in  the  body  of  the  deed,  or  endorsed 
thereon,  a  subsequent  purchaser  who  has  not  notice  that 
the  former  purchase  money  remains  in  fact  unpaid,  shall 
be  entitled  to  assume  that  it  was  duly  paid  as  stated  in 
the  conveyance. 

Preparation  and  Execution  of  Deed. 

Having  now  described  the  general  form  of  conveyances, 
we  may  add  to  our  description  a  brief  reference  to  the 
questions  which  may  arise  on  what  is  technically  known 
as  the  '  completion '  of  a  conveyancing  transaction ; 
first  premising  that  the  intended  conveyance  must  be 
drafted,  or  drawn  up,  as  we  have  seen  (c),  more  or  less 
in  the  form   recently  explained,   and  approved  by  all 

(a)  Conveyancing  Aet,  1881,         (6)  Ibid.  s.  55. 
s.  9.  (c)  See  ante,  pp.  367-368. 
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parties.  Generally  speaking,  as  we  have  said,  the 
preparation  of  the  draft  falls  to  the  legal  advisers  of 
the  purchaser,  or  person  acquiring  under  the  convey- 
ance. To  this  rule,  however,  there  are  certain  exceptions, 
the  most  important  being  that  all  leases  for  years  are  by 
custom  (though  probably  not  by  strict  right)  prepared  by 
the  solicitor  for  the  lessor,  at  the  expense  of  the  lessee, 
and  that  a  marriage  settlement  is  prepared  by  the  lady's 
advisers  at  the  expense  of  the  intended  husband.  As 
a  rule,  each  party  bears  his  own  costs  of  the  preparation 
and  execution  of  the  conveyance ;  but,  in  addition  to  the 
cases  mentioned,  a  mortgagor  pays  all  costs,  his  own  as 
well  as  those  of  the  mortgagee. 

When  the  conveyance  has  been  drafted  and  approved, 
it  is  engrossed  (or  fair  copied)  on  paper  or  parchment  by 
the  party  preparing  it;  and  then  come  the  important 
steps  of  execution  and  payment  of  the  purchase  money 
(if  any).  "With  regard  to  the  former,  it  is  essential  that 
the  right  persons  should  join  in  the  execution  ;  and,  with 
regard  to  the  latter,  that  the  purchase  money  should 
reach  the  right  hands. 

In  the  first  place,  then,  the  proper  grantor  must 
convey ;  or,  if  he  be  dead,  and  the  transaction  is  binding 
upon  his  representatives  (a),  the  latter  must  do  so. 
Formerly,  there  was  great  difficulty  in  the  event  of  the 
death  of  a  vendor  of  a  fee  simple  before  completion ;  for 
the  land  passed  to  his  heir  or  devisee,  while  his  legatees 
or  next-of-kin  were  beneficially  entitled  to  the  purchase 
money  by  the  operation  of  the  equitable  doctrine  of 
conversion  (b).  At  least  this  was  so,  if  the  will  was 
made  before  the  contract  of  sale  (c).  The  former,  there- 
fore, was  the   proper  party   to    convey ;    but,  as   he 

(a)  To  effect  this  object,  two  s.  1). 
conditions  must  as  a  rule   be  (ft)  See  post,  vol.  iii.,  pp.  372- 

present :  (1)  valuable  considera-  374. 

tion,  (2)  evidence  in  writing  to  (c)  Lawes  v.  Bennett  (1785) 

satisfy  the  Statute  of  Frauds  1  Cox,  167 ;  Be  Pyle  [1895]  1 

(see  post,  bk.  ii.  pt.  ii.  ch.  v.  Ch.  724. 


394   BK.  II.  OF  EIGHTS  OF  PKOPEBTY. — PT.  I.'  THINGS  EEAL. 

was  not  going  to  get  the  purchase  money,  he  often 
manifested  a  reluctance  to  take  any  trouble  in  the 
matter.  Various  expedients  were  adopted  to  get  rid  of 
this  inconvenience  (a) ;  but  the  most  efficacious  was  that 
exacted  by  the  Land  Transfer  Act,  1897  (6),  which 
provides  that  the  estate,  as  well  as  the  right  to  receive 
the  purchase  money,  shall  vest  in  the  vendor's  personal 
representatives,  who  can,  therefore,  make  a  valid  con- 
veyance. But  the  ultimate  right  to  the  purchase  money 
is  unaffected  by  this  provision.  Unfortunately,  the 
provisions  of  the  Land  Transfer  Act,  1897,  do  not,  in 
this  respect,  apply  to  the  legal  estate  in  copyholds ;  and, 
therefore,  in  the  event  of  the  death  of  a  vendor  of  copy- 
holds before  completion,  it  will  be  necessary  to  procure 
a  conveyance,  or  at  least  a  concurrence,  from  the  vendor's 
devisee  or  heu-  (c).  But  a  recent  enactment  (d)  has 
obviated  a  difficulty  which  had  arisen  on  the  construction 
of  the  Land  Transfer  Act,  1897,  by  providing  that  where 
probate  has  been  granted  to  one  or  som6  of  several 
executors,  the  persons  to  whom  such  probate  has  been 
granted  may  make  an  effectual  disposition  of  the 
testator's  real  estate,  without  the  authority  of  the  Court 
(and  without  the  concurrence  of  the  non-proving 
executors) ;  even  though  power  to  grant  probate  to 
the  other  or  others  has  been  reserved. 

Where  the  legal  estate  is  outstanding  in  a  trustee  or 
mortgagee,  he  must  join  to  convey  it,  and,  in  case  he 
is  dead,  his  personal  representatives,  and  not  his  heir 
if  the  land  be  leasehold  or  freehold  («) ;  but,  if  it  be  a 
legal  estate  in  copyhold,  his  customary  heir  or  his  devisee, 
must  convey  it  (/).  Where  there  is  an  incumbrance  on 
the  land,  and  the  incumbrancer  will  not  or  cannot  join 

(a)  Vendor  &  Purchaser  Act,  (d)  Conveyancing  Act,  1911, 

1874,  s.  4 ;  Conveyancing  Act,  s.  12. 

1881,  ss.  4,  30.  (e)  Conveyancing  Act,  1881, 

(6)  60  &  61  Vict.  c.  65,  s.  1.  s.  30. 

(c)  Ibid.  s.  1  (4).  (/)  Copyhold  Act,  1894,  s.  88. 
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in  the  conveyance,  the  Court  may  by  order  discharge  the 
land  from  the  incumbrance,  on  the  payment  into  court 
of  a  sum  sufficient  to  provide  for  it  (a).  And,  in  the 
same  way,  when  the  land  is  subject  to  a  quit  rent, 
rentcharge,  or  other  perpetual  annual  sum,  not  being 
tithe-rentcharge  or  rent  reserved  in  lieu  of  any  pur- 
chase money,  it  may  be  discharged  therefrom  under 
certificate  of  the  Board  of  Agriculture,  specifying  the 
redemption  value  thereof,  upon  payment  or  tender  of 
that  value  (b). 

Where  the  sale  is  made  under  an  order  of  the  High 
Court,  the  order  constitutes  a  protection  to  the  purchaser 
purchasing  on  faith  of  it  in  respect  of  any  want  of  juris- 
diction in  the  court,  or  want  of  concurrence  in  or  notice 
of  the  proceedings  (c) ;  and  if  the  purchaser  obtains  a 
certificate  from  the  Land  Registry  Office  of  an  official 
search  for  judgments,  deeds,  etc.,  which  are  required  by 
law  to  be  registered  or  enrolled,  this  will  be  in  his 
favour  conclusive  against  any  judgments,  deeds,  etc.,  not 
appearing  in  such  certificate  (d). 

As  a  general  rule,  the  execution  of  a  deed  is  attested, 
or  witnessed,  by  some  person  who  subscribes  his  name, 
address,  and  description;  and  this  practice  is  highly 
beneficial,  as  affording  a  ready  means  of  proving  the 
execution  at  any  future  time,  should  a  question  arise. 
But  there  is  no  general  rule  of  law  making  attestation 
necessary  to  the  validity  of  a  deed,  as  there  is  in  the  case 
of  a  will ;  though  there  are  one  or  two  kinds  of  convey- 
ances, of  which  the  most  conspicuous  example  is  a  bill  of 
sale  of  chattels  (e),  which  require  attestation  for  their 
validity.    And  where  a  deed  is  produced  from  the  proper 

(a)  Conveyancing  Act,  1881,  fact,  be  registered  without  an 

s.  5.  order    by    the    Court    (Land 

(6)  Ibid.  s.  45.  Charges  Act,  1900,  s.  2  (3)). 

(c)  Ibid.  s.  70.  (e)  As  to   bills  of  sale,  see 

(d)  Conveyancing  Act,  1882,  post,  bk.  ii.  pt.  ii.  ch.  iv.  (vol.  ii., 
s.  2.    But  iudgments   do  not  pp.  76-83). 

now  affect  land,  and  cannot,  in 
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custody,  the  Court,  in  pursuance  of  the  maxim  omnia 
praesuinuntur  rite  esse  acta,  will  presume  the  due  execution, 
even  where  the  attesting  witnesses  are  dead ;  at  any  rate 
if  the  handwriting  of  one  of  them  can  be  proved  (a). 


The  Construction  op  Deeds. 

One  of  the  most  important  questions  that  can  arise  in 
connection  with  a  deed,  whether  of  conveyance  or  other- 
wise, is,  of  course,  the  question  of  its  interpretation. 
For,  however  regular  in  form  a  deed  may  be,  and  how- 
ever binding,  its  value  will,  naturally,  depend  upon  the 
way  in  which  its  provisions  are  construed.  This  is  a 
matter  entirely  for  the  Court ;  for  a  jury  is  never  called 
upon  to  express  an  opinion  with  regard  to  the  meaning 
of  expressions  used  in  a  deed,  though  it  may  well  be 
asked  its  opinion  upon  facts  which  will  aid  the  judge  in 
construing  the  words  used  (6).  Inasmuch,  therefore,  as 
questions  of  construction  are  essentially  questions  of  law, 
it  is  necessary  to  say  something  about  the  law  by  which 
they  are  governed ;  though,  as  this  law  is  somewhat 
difficult  and  complicated,  we  shall  here  confine  ourselves 
to  a  statement  of  the  elementary  rules  on  the  subject. 

[1.  A  deed  is  to  be  expounded  according  to  the  inten- 
tion, where  the  intention  is  clear,  rather  than  according 
to  the  precise  words  used ;  for  verba  intentioni  dehent 
inservire.  Therefore,  by  the  grant  of  a  remainder,  a 
reversion  may  well  pass,  and  e  converse ;  and  upon  the 
principle,  that  mala  grammatica  non  vitiat  cliartam, 
neither  false  English  nor  bad  Latin  will  destroy  a 
deed  (c).  At  the  same  time,  it  is  clear  that,  if  technical 
words  are  used  in  a  deed,  technical  effect  must  be  given 

(a)  Adam    v.    Kerr    (1798)  (b)  Doe  v.   Catomoi-e  (1851) 

1  Bos.  &  P.  360 ;  Andrews  v.  16  Q.  B.  745. 

Motky  (1862)  12  C.  B.  (N.  S.)  (c)  Osbom's   Case  (1614)  10 

626.    But  the  last  was  a  case  of  Eep.  130  a. 
a  will. 
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[to  them;  unless  there  is  the  very  clearest  internal 
evidence  that  some  other  effect  or  meaning  was  in- 
tended. It  is  also  clear,  as  we  have  seen  above  (a), 
that,  at  any  rate  iti  the  limitation  of  legal  estates,  there 
are  some  words  which  are  essential,  and  for  which  no 
substitutes  can  be  allowed. 

2.  To  explain  an  ambiguity  in  the  language  of  a  deed, 
no  evidence  dehors  the  deed  itself  is  admissible  (6),  where 
the  doubt  arises  merely  from  the  failure  of  the  parties  to 
express  their  own  meaning  in  proper  terms.  For  if  the 
law  allowed  the  difi&culty  in  such  a  case  to  be  removed 
by  extraneous  evidence,  it  would  introduce  inconvenient 
laxity  into  the  structure  of  deeds  in  general.  But  it  is 
necessary  to  distinguish  between  patent  and  latent 
ambiguities.  The  first  exist  where  the  doubt  arises 
upon  the  face  of  the  instrument  itself ;  and  to  these  the 
rule  applies.  Thus,  if,  in  a  lease,  the  recitals  state  that 
it  has  been  agreed  that  the  rent  shall  be  paid  in  advance, 
while  the  reddendum  clause  makes  it  payable  in  arrear, 
no  external  evidence  can  be  adduced  to  show  the  real 
intention  of  the  parties.  But  if  the  doubt  is  introduced 
by  the  existence  of  a  fact  not  apparent  on  the  face  of  the 
deed,  as  if  a  right  of  pre-emption  or  other  right  is  con- 
ferred by  the  deed  upon  '  Henry '  Brown '  of  a  given 
address,  and  it  is  proved  that,  at  the  date  of  the  deed, 
there  were  two  persons  of  that  name  living  at  that 
address,  this  is  a  latent  ambiguity,  and  to  it  the  rule  has 
no  application.  The  reason  for  this  distinction  seems  to 
be,  that  where  the  ambiguity  itself  is  produced  by  cir- 
cumstances extraneous  to  the  deed,  its  explanation  must 
of  necessity  be  sought  for  through  the  same  medium; 
and  so  also,  and  for  the  same  reason,  evidence  of  usage 
dehors  the  deed  is  admissible  for  its  due  construction  (c). 


(a)  See  otiie,  pp.  387-388.  cochs  (1839)  5  M.  &  W.  363; 

(6)  Bac.  Max  Beg.  23.  Be    Stephenson    [1897]    1  Ch. 

(c)  Doe  d.   HiscocTes  v.  His-      75. 


398   BK.  II.  OP  RIGHTS  OF  PBOPBBTY. — PT.  I.  THINGS  REAL. 

[3.  The  construction  of  a  deed  should  be  made  upon 
the  entire  instrument,  and  so  as  to  give  effect,  as  far  as 
possible,  to  every  word  that  it  contains;  e.g.,  where 
general  words  follow  upon  an  enumeration  of  particular 
things,  they  are  to  receive,  in  general,  their  full  ordinary 
meaning,  and  are  not  to  be  restricted  upon  any  principle 
of  an  ejusdem  generis  construction  (a). 

4.  The  construction  should  be  favourable  to  the 
validity  of -the  deed,  and  such  that  res  magis  valeat  quam 
pereat(b).  Therefore,  where  the  words  will  bear- two 
senses,  the  one  agreeable  to  and  the  other  contrary  to 
law,  that  sense  shall  be  preferred  which  is  agreeable  to 
the  law  (c) ;  e.g.,  if  tenant  in  tail  grants  a  lease  by  the 
common  law  to  have  and  to  hold  during  life  generally, 
it  shall  be  construed  to  be  a  lease  for  the  lessor's  own 
life  only,  for  that  stands  within  the  common  law,  and 
not  for  the  life  of  the  lessee,  which  is  beyond  his  common 
law  power  to  grant.] 

5.  "When  any  thing  is  granted,  the  means  necessary 
for  its  enjoyment  are  also  granted  by  implication ;  for 
it  is  a  maxim  that  "  cuicunque  aliquid  conceditur,  con- 
"  ceditur  et  id  sine  quo  res  ipsa  haberi  non  potest "  (d). 
Thus,  if  a  man  conveys  a  piece  of  ground  in  the  midst 
of  his  estate,  a  right  of  way  to  come  to  it,  over  the  land 
not  conveyed,  will  also  pass  to  the  grantee. 

6.  [If  there  be  two  clauses  in  a  deed  so  totally  re- 
pugnant to  each  other  that  they  cannot  stand  together, 
the  first  shall  be  received  and  the  latter  rejected  (e) ;  the 
opposite  rule  being  applicable  in  the  case  of  wills  (/). 

7.  Ambiguous  words  shall  be  taken  most  strongly 

(a)  Anderson     v.    Anderson  liffe  v.  Kinnoul  (1838)  5  Bing. 

[1895]  IQ.B.  749.  N.  C.  1. 

(6)  Throekmertoin,    v.    Tracy  (e)  Boe  v.  Leicester  (1809)  2 

(1555)  Plowd.  160 ;  Shep.  Touch.  Taunt.  109 ;  Be  Bywater  (1881) 

82,  83.  18  Gh.  D.  17. 

(c)  Co.  Litt.42a.  (/)  Co.  Litt.  112  b;    Para- 

{d)  Shep.  Toiich.  89 ;  Idford's  mour  v.  Yardley  (1579)  Plo-wd. 

Case  (1614)  11  Eep.  52 ;  Einch-  541 ;  Be-Bywater,  ubi  sup. 
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[against  the  grantor ;  verba  fortius  aecipiuntur  contra 
proferentem  (a).  And  the  rule  is  applied  in  favour  of  a 
conveying  party,  in  respect  of  exceptions  made  by  him 
from  the  grant  (b).  But  this  rule  does  not  apply  to  a 
grant  by  the  Crown,  at  the  suit  of  the  grantee  (c) ;  also, 
the  rule  is  never  to  be  resorted  to  or  relied  upon,  but 
where  all  other  rules  of  exposition  fail.] 

(a)  Bac.  Max.  Beg.  3;  Neill      Sethell  [1902]  2  Ch.  523. 

V.  Buke  of  Devonshire  (1882)  (c)  Bao.      Max.      Beg.      3; 

L.  R.  8  App.  Cas.  135.  WilUon   v.   Berkley   (1562)    1 

(b)  Bullen  v.  Denning  (1826)  Plowd.  223. 
5  B.  &  C.  842 ;  Savill  Bros,  v, 
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CHAPTER  XIX. 

OF    OEDINAEY    CONVEYANCES,  AND    FIRST,    OF    THOSE    AT 
THE    COMMON    LAW. 


In  the  earlier  times,  and  indeed  down  to  the  reign  of 
Henry  the  Eighth,  the  chief  distinction  between  the 
different  conveyances  recognized  by  the  courts  was  this : 
that  they  were  either  by  matter  of  record  or  by  matter  in 
pais.  Those  which  were  in  pais  were  conveyances  of  the 
ordinary  class  transacted  between  two  or  more  persons 
in  pais  {i.e.,  in  the  country),  according  to  the  old  common 
law,  or  by  virtue  of  local  custom,  and  upon  the  spot ; 
while  on  the  other  hand,,  those  which  were  matter  of 
record  were  (as  the  name  denotes)  effected  by  assurances 
in  the  superior  courts  of  justice.  But  in  and  subsequent 
to  the  reign  just  mentioned,  various  Acts  of  Parliament 
have  been  passed,  the  effect  of  which  has  been  to 
introduce  from  time  to  time  new  classes  of  conveyances, 
deriving  their  force  and  authority  from  particular 
statutes.  In  discussing  the  general  object  of  con- 
veyances, it  is  necessary  to  keep  these  distinctions  in 
view,  and  for  this  purpose  to  sub-divide  conveyances 
into,  First,  conveyances  at  the  common  law ;  Second, 
conveyances  by  statute  law;  and  Third,  conveyances 
by  force  of  special  custom.  Conveyances  by  matter  of 
record,  in  the  old  sense  of  the  jdirase,  are  now  of  such 
infrequent  occurrence  as  not  to  justify  any  special 
reference.  The  nearest  modern  approach  to  them  of 
any  general  interest  is  the  system  of  conveyance  by 
registered  transfer,  established  by  the  Land  Transfer 
Acts.    Of  this  system  a  description  will  be  given  in  a 
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subsequent  chapter  (a),  Whether  conveyances  under  it 
are  classed  as  '  conveyances  by  statute '  or  '  conveyances 
by  record,'  seems  to  be  a  matter  of  indifference. 

First,  then,  we  deal  with  conveyances  at  the  common 
law.  The  chief  of  these  is  the  Feoffment.  Feoffment 
was  for  long  the  only  method  of  conveying  the  freehold 
of  land  in  possession  otherwise  than  by  the  fiction  of  a 
judicial  award;  and  although  it  has  of  late  fallen  into 
disuse,  having  been  almost  entirely  supplanted  in  fact 
by  more  modern  forms  of  conveyance,  it  is  desirable  to 
give  some  account  of  it.  It  is  a  perfectly  lawful  and 
effectual  conveyance  at  the  present  day. 

[A  feoffment,  then,  is  no  other  than  the  antient 
feudal  donation,  the  aptest  word  of  feoffment  being  do 
('  give ')  or  dedi  ('  have  given ')  ;  the  more  frequent  use 
of  the  latter  in  charters  of  feoffment  pointing  to  the 
important  fact  that,  until  the  passing  of  the  Statute  of 
Frauds  (6),  the  charter  or  deed  was  by  no  means  an 
essential  or  operative  part  of  the  transaction,  but  merely 
a  memorandum  of  a  conveyance  which  had  previously 
been  made  by  oral  transfer  and  delivery  of  possession. 
The  chief  function  of  the  oral  gift  was  to  mark  out  the 
extent  of  the  estate  to  be  taken  by  the  feoffee ;  for  tenor 
est  qui  legem  dat'feudo.  And  presumably,  even  at  the 
present  day,  the  same  precautions  must  be  observed  in 
this  respect  as  with  other  conveyances  inter  vivos. 

But  by  the  mere  words  of  donation  the  feoffment  was 
by  no  means  perfected  i  there  "Remaining  a  very  material 
ceremony  to  be  peirformed,  called  livery  of  seisin,  with- 
out which  the  transaction  could  not  operate  as  a  feoff- 
ment (c).  This  livery  of  seisin  is  no  other  than  the 
pure  feudal  investiture,  or  delivery  of  the  corporal 
possession  of  the  land  or  tenement,  which  was  held 
absolutely  necessary  to  complete  the  donation.     Nam 


(a)  See  post,  oh.  xxiii.  (e)  Litt.  s.  70. 

(6)  29  Car.  2,  c.  3,  s.  1. 

S.O. — VOL.  I.  2d 
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\feudum  sine  investiturd  nulla  modo  constitui  potuit  (a) ; 
and  an  estate  was  then  only  perfect  in  our  law  when, 
as  the  author  of  Fleta  expresses  it,  Jit  juris  et  seisinae 
conjunctio  (6)  .J  In  ecclesiastical  promotions,  where 
the  freehold  passes  to  the  person  promoted,  corporal 
possession  is  required  even  to  this  day  to  vest  the 
property  completely  in  the  new  proprietor,  who,  accord- 
ing to  the  distinction  of  the  canonists,  acquires  the  jus 
ad  rem,  or  inchoate  and  imperfect  right,  by  nomination 

,  and  institution,  but  not  the  jus  in  re,  or  complete  and 
full  right,  until  induction,  i.e.,  acquisition  of  corporal 
possession  (c). 

[The  corporal  tradition  of  lands  being  sometimes  in- 
convenient, a  symbolical  delivery  of  possession  was  in 
many  cases  antiently  allowed.  The  delivery  of  a  turf, 
or  brick,  or  some  other  portion  of  the  land  symbolic  of 
the  land  itself  was  a  frequent  solemnity  in  the  convey- 
ance of  land  (d) ;  and  even  to  this  day,  the  conveyance 
of  a  copyhold  estate  is  usually  effected  by  (or  accom- 
panied with)  the  seller's  delivery  of  a  rod  or  verge  to 
the  lord  or  his  steward,  who  re-delivers  the  same  to  the 
purchaser.] 

Conveyances  in  writing  were  an  improvement  on  this 
primitive  mode  of  transfer;  and,  sinqe  the  Statute  of 
Frauds  (e),  a  feoffment  has  not  been  effectual  to  transfer 
more  than  an  estate  at  will,  unless  evidenced  by  writing, 
though  the  transaction  still  derives  its  legal  force  from 
the  livery,  and  not  from  the  written  instrument  (/). 
And  now  by  the  Eeal  Property  Act,  1845  (g),  a  feoffment 

made  after  the  1st  October,  1845,  other  than  a  feoffment 

(a)  Wright,  Ten.  37.  deed ')  was,   for    some    reason, 

(6)  L.  3,  o.  15,  s.  5.  impossible,   and  that    it    only 

(c)  Decretal.  1.  3,  ts  4,  oh.  40.  effected  '  livery  in  law.'     (See 

(d)  Hickes,  Dissert.   Mpisto-  post,  p.  403.) 

lar.  85.    It  is  probable  that  this  (e)  29    Car.    2,    c.   3   (1677) 

'  symbolic '  delivery  was  origin-  s.  1. 

ally  resorted  to  where    actual  (/)  Co.  Litt.  48  a. 

delivery  of  possession  ('  livery  in  (g)  8  &  9  Vict.  c.  106,  s.  5. 
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made  under  a  custom  by  an  infant,  will  be  void  at  law 
unless  evidenced  by  deed. 

[Livery  of  seisin  may  be  either  '  in  deed  '  or  '  in  law.' 
Livery  in  deed  is,  where  the  feoffor,  or  his  attorney  for 
the  purpose,  together  with  the  feoffee,  or  his  attorney, 
come  to  the  land,  or  to  the  house;  and  there,  in  the 
presence  of  witnesses,  declare  the  contents  of  the  feoff- 
ment on  which  the  livery  is  to  be  made.  And  then  the 
feoffer,  if  it  be  of  land,  doth  deliver  to  the  feoffee,  all 
other  persons  being  out  of  the  ground,  a  clod  or  turf,  or 
bough  there  growing,  with  words  to  this  effect:  "I 
"deliver  these  to  you  in  the  name  of  seisin  of  all  the 
"  lands  and  tenements  contained  in  this  deed."  But  if 
it  be  of  a  house,  the  feoffor  must  take  the  ring  or  latch 
of  the  door,  the  house  being  quite  empty  of  people,  and 
deliver  to  the  feoffee  in  the  same  form;  and  then  the 
feoffee  must  enter  alone,  and  shut  to  the  door,  and  then 
open  it,  and  let  in  the  others  (a).  In  either  of  these 
cases  it  is  prudent  and  usual  to  indorse  the  livery  of 
seisin  on  the  back  of  the  deed,  specifying  the  manner, 
place,  and  time  of  making  it,  together  with  the  names  of 
the  witnesses. 

Livery  in  law  is  where  the  same  is  not  made  on  the 
land,  but  in  sight  of  it  only ;  the  feoffor  saying  to  the 
feoffee :  "  I  give  you  yonder  land,  enter  and  take 
possession."  Here  if  the  feoffee  enters  during  the  life 
of  the  feoffor,  it  is  a  good  livery,  but  not  otherwise.  By 
the  antient  law,  indeed,  if  the  feoffee  dared  not  enter 
through  fear  of  his  life  or  bodilyharm,  his  continual  claim 
— made  yearly  in  due  form — would  have  sufficed  without 
an  entry  (&) ;]  but  now,  by  the  Keal  Property  Limitation 
Act,  1833  (c),  no  right  of  entry  or  action  is  preserved 
by  continual  claim.  Livery  in  law  cannot  be  given  or 
received  by  attorney,  but  only  by  the  parties  themselves(c?). 

(a)  Co.   Litt.   48  a;    West,     483. 
Symh.  251.  (c)  S.  11. 

(6)  Co.  Litt.  48  b;    2  last.         (d)  Co.  Litt.  52  b. 

2  D  2 
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[By  feoffment,  not  only  a  fee  simple  may  be  conveyed, 
but  an  estate  .tail  or  an  estate  for  life,  these  being  all 
estates  of  freehold.  But  the  term  '  feoffment '  is  con- 
sidered as  importing  more  properly  a  conveyance  of  the 
fee  simple  ;  while  the  conveyance  of  an  estate  tail  is  more 
technically  called  a  gift,  and  that  of  an  estate  for  life,  a 
demise  or  lease  (a).] 

Up  to  a  recent  period,  the  feoffment  was  distinguished 
from  other  conveyances  by  the  following  peculiarity, 
namely,  that,  when  made  by  a  person  in  actual  posses- 
sion, it  would  always  have  the  effect  of  passing  to  the 
feoffee  a  freehold,  either  by  right  or  by  wrong ;  for  it  ' 
was  a  delivery  of  the  actual  seisin,  that  is,  of  the  actual 
possession,  as  for  an  estate  in  freehold,  in  fee,  in  tail,  or 
for  life.  If  then  the  feoffor  was  himself  lawfully  seised 
to  the  full  extent  of  the  estate  that  he  conveyed,  a  free- 
hold of  that  extent  would  pass  as  of  right ;  but  if  he  was 
not  lawfully  seised,  or  not  lawfully  seised  to  that  extent, 
a  freehold  of  that  extent  would  still  pass,  though  a  free- 
hold by  tvrong  (b).  And  when  by  such  means,  or  by  any 
other,  a  wrongful  or  tortious  freehold  was  created,  .the 
effect  was,  that  the  person  lawfully  entitled  to  the  free- 
hold in  possesion  was  disseised ;  and  if  there  was  anyone 
entitled  in  reversion  or  remainder,  such  reversion  or 
remainder  was  displaced  or  divested,  the  party  being  in 
each  case  put  to  his  Hght  of  entry,  that  is  to  say,  being 
obliged  to  enter,  and  eject  the  wrong-doer,  in  order  to 
revest  his  own  estate  (c).  And  when  the  tortious  feoff- 
ment was  by  a  tenant  in  tail  in  possession,  the  effect  was 
a  discontinuance,  which  deprived  both  the  issue  and 
the  remainderman  or  reversioner  of  their  right  of 
entry ;  leaving  them  nothing  but  a  right  of  action  (d). 
-This  result,  for  reasons  which  it  would  take  too  long  to 

(a)  Litt.  s.  S9;  Co.  Litt.  9  a.  pp.  18,  20. 

(6)  Fermor's    Case  (1602)  3  (c)  Co.  Litt.  251  a. 

Kep.  77 ;    Co.    Litt.    by    Butl.  (tJ)  Ibid.  327  b. 
330  b,  n.   (1)  ;    2   Sand.    Uses. 
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explain,  was,  as  has  been  before  said  (a),  a  serious  injury 
to  the  reversioner  or  remainderman ;  and,  therefore,  as 
a  punishment  for  the  infliction  of  the  injury,  and  as  a 
reparation  therefor,  the  estate  of  the  wrongful  feoffor 
was  forfeited,  whereby  the  reversioner  or  remainderman 
became  entitled  at  once  to  claim  possession  of  the  land. 
But  all  this  doctrine,  so  far  as  regards  the  operation  of 
a  feoffment  by  wrong,  is  now  abolished  by  the  Real 
Property  Act,  1845  (b),  which  provides  that  "  a  feoffment 
made  after  the  1st  October,  1845,  shall  not  have  any 
tortious  operation." 

II.  The  second  mode  of  conveyance  by  the  common 
law  is  a  graiit.  A  grant  is  effected  by  mere  deed, 
without  livery  of  seisin :  the  deed  containing  words 
expressive  of  the  intention  to  convey.  The  usual  words 
were  dedi  et  concessi  ('  have  given  and  granted '),  but 
any  others  of  the  like  import  will  suffice  (c) ;  and, 
indeed,  as  the  conveyance  only  takes  effect  on  the 
delivery  of  the  deed,  it  is  more  appropriate  to  use  the 
present  tense  ('  doth  hereby  grant  ')•  [A  grant  was 
the  regular  method,  by  the  common  law,  of  transferring 
estates  in  expectancy  (that  is,  reversions  and  remainders) 
which  were  incorporeal  hereditaments  (d) ;  and  the  grant 
was  appropriate  also  to  the  transfer  (for  whatever  interest) 
of  hereditaments  purely  incorporeal,  such  as  advowsons, 
commons,  rents,  and  the  like,  of  which  we  have  previously 
treated  (e).  For  it  obviously  results  from  the  nature  both 
of  things  incorporeal,  and  of  corporeal  things  in  expec- 
tancy, that  no  livery  can  be  made  of  them — not  of  the 
first,  because  they  are  not  capable  of  possession,  nor  of 
the  last,  because  the  possession  is  in  the  particular 
tenant,  and  not  in  the  grantor.  For  which  reason  thay 
were  formerly   said    to   lie    in   grant,  while   corporeal 

(a)  See  ante,  pp.  349-350.  (d)  Co.  Litt.  172  a,  332  a,  b, 

(fc)  8  &  9  Vict.  c.  106,  s.  4.  (e)  See  ante,  ch,  xi, 

(c)  2  Sand,  Us.  47, 
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[hereditaments  in  possession  were  said  to  lie  in  lively  (a) ; 
and  as  the  latter  passed  by  force  of  the  livery  of  seisin, 
so  the  former  passed  by  force  of  the  deed.]  But  the 
conveyance  by  grant  is  now  made  applicable  to  all  kinds 
of  hereditaments  ;  for,'by  theEeal  Property  Act,  1845  (6), 
it  is  enacted,  that,  "  after  the  1st  October,  1845,  all 
"  corporeal  tenements  and  hereditaments  shall,  as  regards 
"  the  conveyance  of  the  immediate  freehold  thereof,  be 
"deemed  to  lie  in  grant  as  well  as  in  livery."  And, 
indeed,  the  use  of  the  word  '  grant '  is  no  longer  necessary 
to  convey  real  estate;  the  word  convey  being  now 
regarded  as  a  sufficient  equivalent  in  most  cases  (c). 

III.  The  third  mode  of  conveyance  by  the  common 
law  is  a  lease.  As  has  been  previously  remarked  {d), 
the  term  '  lease '  was,  by  the  older  writers,  regarded  as 
peculiarly  applicable  to  a  disposition  of  a  life  estate ; 
though  this  could  only  be  effected  by  a  conveyance 
adapted  to  pass  a  freehold  interest.  JBut,  in  modern 
practice,  a  '  lease '  is  a  conveyance  by  which  a  man 
demises  lands  or  tenements  (usually  with  the  reservation 
of  a  rent)  to  another  for  years,  or  at  will(e).  The 
interest  so  granted  must  be  an  estate  short  of  the  lessor's 
own  estate  in  the  lands  (/).  For  if  it  be  to  the  full 
extent  of  his  estate,  it  is  then  properly  an  assignment, 
and  no  lease  (^). 

A  lease  for  years  may  be  granted  in  future  Qi)  •  but  a 
lease  for  life,  being  for  a  freehold  interest,  could  not  be 
constituted  by  the  common  law  without  hvery  of  seisin, 

(a)  Real  Property  Act,  1845,  (1818)  8  Tauat.  593. 
s-  2.                         '  (h)  Co.  Litt.  47  a.      It  wiU, 

(6)  Ibid.  of  course,  only  be  an  interesse 

,   (fi)  Conveyancing  Act,  1881,  termini  till  entry.    (See  post, 

s.  49 ;  and  see  ante,  p.  385.  p.  407.)    Such  an  interest  does 

(d)  See  ante,  p.  404.  not  merge  in  an  immediately 

(e)  Litt.  s.  58.  preceding    term,   even    though 
(/)  Co.  Litt.  43  b ;  and  Bac.  both    ai-e  vested    in    the  same 

Abr.  Leases  and  Terms  of  Tears.      person.     {Lewis  v.  Baker  [1905] 
(_g)  Parmenter     v.     Webber      1  Ch.  46.) 
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and  therefore  could  only  be  granted  by  feoffment  (a), 
which  implied  an  immediate  commencement  of  the  estate. 
No  writing  was  formerly  essential  to  the  efficacy  of  any 
lease,  unless,  indeed,  of  an  incorporeal  hereditament  (h). 
But  by  the  Statute  of  Frauds  (c),  all  leases,  with  the 
exception  of  those  not  exceeding  three  years,  and  with  a 
rent  of  not  less  than  two-thirds  of  the  improved  annual 
value,  must  have  been  put  into  writing  and  signed  by 
the  lessor  or  his  agent  lawfully  authorized  in  writing; 
and,  by  the  Keal  Property  Act,  1845  (d),  a  lease,  required 
by  law  to  be  in  writing,  of  any  tenements  or  heredita- 
ments, made  after  the  1st  October,  1845,  will  be  void  at 
law  unless  made  by  cleed{e).  Moreover,  the  lease,  even 
when  created  by  deed,  will  not,  if  made  by  demise,  vest 
in  the  lessee  a  complete  estate,  until  he  has  made  enti-y 
on  the  land  demised ;  and  in  the  meantime  he  takes  but 
an  interesse  termini.  But  a  lease  for  years  made  by  way 
of  tise,  if  valid  at  all,  vests  an  immediate  estate  in  the 
lessee  by  force  of  the  Statute  of  Uses,  without  entry  (/). 
Where  the  lease  is  for  years  only,  and  is  granted  to  take 
effect  in  possession  at  some  future  time,  then,  whether  it 
is  by  demise  or  by  use,  the  lessee  has  of  course  no  right 
to  enter  the  land  until  that  future  time  has  arrived. 

It  is  important  to  distinguish  leases  in  future  from 
mere  agreements  to  let;  for  an  intending  lessor  may, 
without  using  such  words  as  actually  to  divest  himself 
of  any  interest,  present  or  future,  simply  engage  to 

(a)  Litt.  s.  59.  ,  be  uoted.  A  lease  (for  more  than 

(6)  Rex  V.  Marquis  of  Salts-  three  years)  by  word  of  mouth 

buiy  (1838)  8  A.  &  E.  716.  merely  creates  a  tenancy  atiwiU. 

(«)  29    Car.  2    (1677)    o.  3,  But  an  unsealed  writing,  though 

ss.  1,  2.  it  is  void  at  law,  will  be  treated 

(d)  8  &  9  Vict.  c.  106,  s.  3.  in  equity  as  a  contract  to  grant 

(e)  Sand  v.  Hall  (1877)  2  a  valid  lease  on  the  same  term 
Ex.  D.  356 ;  and  see  Parker  v.  (Lowther  v.  Heaver  (1888)  41 
Taswell  (1858)  27  L.  J.  Ch.  812.  Ch.  D.  248). 

The     difference    between     the  (/)  Barker    v.    Keat  (1677) 

words  of  the  two  statutes  should      2  Mod.  249. 
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grant  a  lease  at  a  future  period.  And  as  no  interest  in 
the  meantime  passes,  this  will  be  a  mere  agreement, 
and  no  lease  (a) ;  though,  with  respect  to  such  agree- 
ments, the  Statute  of  Frauds  (b)  req[uires  that,  even 
where  the  term  agreed  on  is  less  than  three  years,  they 
shall  be  in  writing  (c). 

[The  usual  words  of  operation  in  a  lease  formerly 
were:  "demise,  grant,  and  to  farm  let"  (d).  For  farm 
or  feorme  is  an  old  Saxon  word  signifying  provisions  (e) ; 
and  it  came  to  be  used  instead  of  rent  or  render,  because 
antiently  the  greater  part  of  rents  were  reserved  in 
provisions — in  corn,  in  poultry,  and  the  like — till  the 
use  of  money  became  more  frequent. .  So  that  a  farmer, 
fiimianus,  was  one  who  held  his  lands  upon  payment 
of  a  rent  or  feorme ;  though  at  present,  by  a  gradual 
departure  from  the  original  sense,  the  word  farm  is 
brought  to  signify  the  very  land  so  held  upon  farm  or 
rent.  Neither  the  words  '  to  farm  let,'  however,  nor 
any  of  the  others  above  specified,  are  necessary  to  effect 
a  demise;  any  expressions  sufficiently  indicating  the 
intention  of  one  of  the  parties  to  divest  himself  of  the 
possession,  for  a  determinate  period,  in  favour  of  the  other, 
being  clearly  sufficient  to  constitute  a  lease  (/).] 

(a)  Bollason  v.  Leon  (1862)  [1895]  2  Q.  B.  610;  Jcmes  v. 

7  H.  &  N.  73.  Lavington  [1903]  1  K.  B.  253. 

(6)  29  Car.  II.  (1677)  s.  4  It  is  aUeged,  however,  though 

(c)  Edge  r.  Strafford  (1833)  the  suggestion  was  repudiated 
1  Tyrw.  293.  by  the  Court  of  Appeal  in  the 

(d)  Co.  Litt.  45  b.  former  case,  that  the  use  of  the 

(e)  Spelm.  Glost.  29.  (This  word  '  demise '  implies  a  cove- 
derivation  is  exceedingly  doubt-  nant  for  title  (as  distinct  from 
fill.  The  usual  explanation  of  mere  qydei  enjoyment)  by  the 
the  term  is,  that  it  was  first  lessor,  while  the  use  of  other  ex- 
applied  to  tenants  who  agreed  pressions  does  not.  The  only 
to  pay  a  fixed  or  '  firm  '  render,  actual  authority  for  this  pro- 
instead  of  accounting  for  the  position  seems  to  be  the  old  case 
profits  of  the  land  as  bailiffs.)  of  Holder  v.  Taylor  (1614)  Hob. 

(/)  Co.    Litt.    45    b.      See      12. 
Baynes  &  Co.  v.  Lloyd  &  Sons 
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With  reference  to  the  covenants  contained  in  a  lease, 
we  may  here  observe,  that  it  results  from  what  has  been 
before  stated,  as  to  such  as  '  run  with  the  land,'  that  the 
lessee  is  liable  not  only  to  the  original  landlord  or 
reversioner,  but,  in  case  of  the  grant  of  the  reversion, 
then  to  the  grantee  also,  for  the  future  performance  of 
all  such  covenants  contained  in  the  lease,  on  the  part 
of  the  lessee;  and  is  entitled,  on  the  other  hand,  to 
enforce  against  the  grantee,  as  well  as  the  original 
landlord,  the  future  performance  of  all  such  as  are  con- 
tained in  the  lease,  on  the  part  of  the  lessor  (a).  Though 
the  common  law  seems  to  have  regarded  the  lessee's 
covenants  as  enforceable  against  assignees  of  the  lease, 
and,  conversely,  the  lessor's  covenants  as  enforceable  by 
such  assignees,  it  did  not  invest  assignees  of  the  reversion 
with  similar  rights  and  liabilities.  But  the  same  statute 
of  1540  (b),  which,  as  we  have  seen  (c),  made  the  bepefit 
and  burden  of  conditions  in  leases  transferable,  both  with 
the  reversion  and  the  land,  applied  also  to  covenants 
contained  in  the  leases ;  but  this  part  of  the  enactment, 
though  it  is  still  in  force,  is  of  less  importance  than  the 
other,  because,  to  improve  the  landlord's  security,  the 
lease  usually  contains  also  a  proviso  that,  on  breach  of 
any  of  the  covenants  by  the  tenant,  the  landlord  shall 
be  at  liberty  to  re-enter,  and  to  resume  possession  of  the 
premises  as  if  no  lease  had  been  made.  This  proviso, 
which,  in  effect,  turns  all  the  covenants  into  conditions, 
constitutes,  in  case  of  a  breach  of  covenant  by  the 
tenant,  a  most  advantageous  addition  to  the  landlord's 
remedies,  which  would  otherwise  be  confined  to  a 
right  of  action  for  damages  on  the  covenant.  But 
landlords  now  pursue  their  remedies  under  this  proviso, 
subject  to  the  provisions  in  this  behalf  contained  in 

(a)  This  rule  is  now  statutory  and  expanded  by  the  Convey- 

(see    Conveyancing  Act,  1881,  anoing  Act,  1881,  ss.  10, 11. 

g.  10).  (c)  See  ante,  p.  195. 

(6)  32Hen. 8,0.34; re-enacted 


410   BK.  II.  OP  EIGHTS  OF  PROPERTY. PT.  I.  THINGS  REAL. 

the  Conveyancing  Acts,  1881  and  1892,  previously  ex- 
plained (a). 

IV.  [The  fourth  mode  of  conveyance  by  the  common 
law  is  an  exchange.  An  exchange  is  a  mutual  grant 
of  equal  interests,  the  one  in  consideration  of  the  other. 
The  word  'exchange'  is  so  individually  requisite  and 
appropriated  by  law  to  this  case,  that  it  cannot  be 
supplied  by  any  other  word  or  expressed  by  any  cir- 
cumlocution (6).  The  estates  exchanged  must  be  equal 
in  quantity,  not  of  value  (for  that  is  immaterial),  but  of 
interest — as  fee  simple  for  fee  simple,  lease  for  years  for 
lease  for  years,  and  the  like  (c).  And  no  livery  of  seisin, 
even  in  exchanges  of  freehold,  was,  even  at  the  common 
law,  necessary  to  perfect  the  conveyance  (d) ;  for  each 
party  stood  in  the  place  of  the  other,  and  occupied  his 
right,  and  each  of  them  had  already  had  corporal  posses- 
sion of  his  own  land.]  But  by  the  Statute  of  Frauds  (e) 
an  exchange  was  required  to  be  evidenced  in  writing; 
and,  by  the  Eeal  Property  Act,  1845  (/),  it  must  now  be 
by  deed,  in  every  case  except  that  of  an  exchange  of 
copyhold. 

[Moreover,  by  the  common  law,  entry  must  have  been 
made  on  both  sides ;  for  if  either  party  died  before  entry, 
the  exchange  was  void  for  want  of  sufi&cient  notoriety  (jr) . 
And  so  where  two  parsons,  by  consent  of  patron  and 
ordinary,  exchanged  their  preferments,  and  the  one  was 
presented,  instituted,  and  inducted,  and  the  other  was 
presented  and  instituted,  but  died  before  induction  ;  the 
former  was  not  entitled  to  keep  his  new  benefice,  because 
the  exchange   was    not    completed,   and    therefore   he 


(a)  See  ante,  pp.  198-199.  275 ;  Shep.  Touch.  296. 

(&)  Co.  Litt.  50,    51 ;  mm         (d)  Litt.  s.  62. 
College  v.  Bishop  of  Winchester  (e)  29  Car.  2  (1677)  o.  3,  s.  1. 

(1774)  3  Wils.  491.  (/)  8  &  9  Vict.  c.  106,  s.  3. 

(c)  Litt.  ss.  64,  65  ;  Perk.  s.  {g)  Co.  Litt.  50  b. 
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[returned  back  to  his  own  {a).  But,  probably,  an  exchange 
of  lands  would  now  be  held  to  take  effect  by  force  of  the 
deed,  without  entry.  If,  after  an  exchange  of  lands  or 
other  hereditaments,  either  party  was  evicted  of  those 
which  were  taken  by  him  in  exchange,  through  defect  of 
the  other's  title,  the  party  evicted  had  formerly  a  right  to 
return  back  to  the  possession  of  his  own,  by  virtue  of  the 
implied  warranty  contained  in  all  exchanges.]  But  now, 
by  the  Beal  Property  Act,  1845  (6),  an  exchange  of  any 
tenements  or  hereditaments  made  by  deed  executed  after 
the  1st  October,  1845,  does  not  imply  any  condition  in 
law. 

The  conveyance  by  exchange  at  the  common  law  is 
now  almost  obsolete;  for  in  lieu  thereof  the  parties 
execute  mutual  conveyances  of  their  respective  lands, 
the  one  to  the  other.  What  is  above  laid  down,  as  to 
exchanges,  has  no  application  to  such  mutual  convey- 
ances (c) ;  nor,  of  course,  would  it  apply  to  exphanges 
effected  under  the  provisions  of  Inclosure  Acts. 

V.  [The  fifth  mode  of  conveyance  by  the  common  law 
is  a  partition.  A  partition  is  where  two  or  more  joint- 
tenants,  co-parceners,  or  tenants  in  common,  agree  to 
divide  the  lands  and  each  to  hold  a  distinct  part  in 
severalty  {d).  Here  as,  in  some  instances,  there  is  a 
unity  of  interest,  and  in  all  a  unity  of  possession,  it  is 
necessary  that  they  shall  all  mutually  convey  and  assure 
to  each  other  the  several  estates,  which  they  are  to  take 
and  enjoy  separately.  By  the  common  law,  co-parceners 
might  make  voluntary  partition  by  parol  only ;  though 
joint  tenants  and  tenants  in  common  could  not  make  it 
otherwise  than  by  deed  (e).  But,  under  the  Statute  of 
Frauds,  an  instrument  in  writing,  signed  by  the  party  or 

(a)  Perk.  s.  288;  Bownes  v.  of    Winchester   (17V4)  3  Wils. 

Craig  (1842)  9  M.  &  W.  166.  491. 

(6)  8  &  9  Vict.  c.  106,  s.  4.  {d)  Co.  Litt.  165  b. 

(c)  Eton    College    v.    Bishop  (e)  Ibid.  169. 
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[his  agent,  was  made  necessary  in  every  case  of  partition 
by  way  of  agreement  (a) ;]  and,  by  the  Eeal  Property 
Act,  1845,  partitions  of  all  hereditaments  (not  being  copy- 
hold) made  after  the  1st  October,  1845,  will  be  void  at 
law,  unless  made  by  deed  (b).  And  no  condition  is  now 
implied  on  the  execution  of  a  partition  deed  (c). 

VI.  [A  release  is  either  the  conveyance  of  an  ulterior 
interest  in  lands  or  tenements  to  a  particular  tenant,  or 
is  the  conveyance  of  an  undivided  share  therein  to  the 
co-tenant — the  relessee  being  in  either  case  in  privity  of 
estate  with  the  relessor — or  it  is  the  conveyance  of  the 
right  to  lands  or  tenements  to  a  person  wrongfully  in 
possession  thereof  (d).  And  every  release  was  effected 
without  livery  of  seisin,  even  though  the  interest  con- 
veyed were  freehold ;  for,  though  the  freehold  in  posses- 
sion could  not  pass  at  common  law  without  livery,  yet 
where  another  person  was  alrea,dy  in  the  possession,  a 
release  to  him  by  mere  deed  was  always  considered 
good  (e).  The  proper  operative  word  to  be  employed  is 
'  release ' ;  and  a  deed  is  in  all  such  cases  required  for  an 
express  release  (/).  But,  as  regards  a  release  of  a  right, 
that  may  be  implied  by  law  from  circumstances;  and, 
when  so  implied,  it  may  of  course  take  place  without  a 
deed  (y). 

There  were  five  different  ways  in  which  a  release 
might  enure  or  operate,  of  which  the  only  one  now  of 
practical  importance  is  by  way  of  '  enlarging  the 
estate.'  It  consists  of  a  conveyance  of  the  ulterior 
interest  of  the  remainderman  or  reversioner  to  the 
prior  particular  tenant ;  as  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his 

(a)  29  Car.  2  (1677)  c.  3,  s.  3.  (e)  Gilb.  Ten.  53. 

(6)  8  &  9  Vict.  0. 106,  s.  3.  (/)  Co.  Litt.  264  b. 

(c)  Ibid.  s.  4  (gr)  lUd. 

(d)  Co.  Litt.  264  a. 
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heirs,  this  gives  the  latter  the  estate  in  fee.  But  to  the 
validity  of  such  releases  as  these,  it  is  necessary  that 
the  estate  of  the  releasee  should  be  an  estate  in  posses- 
sion (a) ;  for  if  there  be  lessee  for  years,  and,  before  he 
enters  and  is  in  possession,  the  lessor  releases  to  him  all 
his  right  in  the  reversion,  such  release  is  void,  because 
the  lessee  has,  in  such  case,  a  mere  interesse  termini,  and 
not  an  estate  upon  which  a  reversion  can  properly  be 
expectant.  Or,  as  is  observed  by  Lord  Coke  (6),  "  before 
"  entry  the  lessee  has  but  interesse  termini ,-  and  there- 
"fore  a  release,  which  enures  by  way  of  enlarging  an 
"  estate,  cannot  work  without  a  possession,  for,  before 
"  possession,  there  is  no  reversion.  But  if  a  man  make 
"a  lease  for  years,  with  remainder  for  years,  and  the 
"  first  lessee  doth  enter,  a  release  to  him  of  the  remainder 
"  for  years  is  good  to  enlarge  his  estate." 

Further,  there  must  be  a,  privity  of  estate  between  the  re- 
lessor  and  relessee  ;  that  is,  the  one  of  their  estates  must 
be  so  related  to  the  other  as  to  make  but  one  and  the  same 
estate  at  law],  as  in  the  case  where  the  ulterior  estate  con- 
veyed is  a  reversion  or  remainder  mediately  or  immedi- 
ately expectant  upon  the  particular  estate  of  the  relessee 
— all  which,  in  contemplation  of  law,  form  parts  of  the 
same  estate,  as  being  derived,  at  the  same  time,  out  of  the 
same  original  seisin  (o).  Thus,  if  A.  makes  a  lease  to  B. 
for  life,  and  B.  makes  a  lease  for  years,  and  afterwards  A. 
releases  to  the  tenant  for  years,  this  release  is  void  to 
enlarge  his  estate ;  because  there  is  no  privity  between 
A.  and  B.'s  lessee  fqr  years  (d).  A  release  to  a  tenant  at 
will  is  good,  because  he  has  a  sufficient  estate  for  the 
purpose,  and  a  privity  with  the  lessor ;  but  a  release  to  a 
tenant  at  sufferance  is  void,  because  he  has  a  possession 
without  privity  (e). 

(a)  Co.  Litt.  270  a,  n.  (3)  (ed.  Ten.     70,    71 ;     Goodright    v. 

Butler).  Forester  (1809)  1  Taunt,  602. 

(6)  Ibid.  (d)  Co.  Litt.  272  b. 

(c)  2  Prest.  Conv.  324;  Gilb.  (e)  Ibid.  270  b. 
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The  other  four  ways  in  which  a  release  might  operate 
were  (i.)  by  way  of  passing  an  estate  (or  mitter  V estate), 
as  where  one  of  two  co-parceners  or  joint  tenants 
releases  to  the  other ;  (ii.)  by  way  of  passing  a  right  (or 
mitter  le  droit),  as  where  a  man  who  has  been  disseised 
releases  to  his  disseisor ;  (iii.)  by  way  of  extinguishment  ; 
and  (iv.)  by  way  of  entry  and  feoffment.  These  all  are 
obsolete  in  practice ;  and  it  is  only  necessary  to  mention 
them  for  one  reason.  It  is  usually  said  that,  in  a  release, 
words  of  limitation  are  not  required  to  transfer  the  fee 
simple  or  fee  tail.  This,  however,  is  true  only  of  the  four 
last  mentioned  ways  of  release,  not  of  the  only  one 
now  in  practice,  viz.,  release  by  way  of  enlarging  the 
estate  (a). 

VII.  [A  confirmation  is  of  a  nature  nearly  allied  to 
a  release.  Sir  Edward  Coke  defines  it  to  be  a  conveyance 
of  an  estate  or  right  in  esse,  whereby  a  voidable  estate  is 
made  sure  and  unavoidable,  or  whereby  a  particular 
estate  is  increased  (6) ;  and  the  words  of  making  it  are 
these :  "  have  given,  granted,  ratified,  approved,  and 
"  confirmed  "  (c).  An  instance  of  the  first  branch  of  the 
definition  is,  if  tenant  for  life  leases  for  forty  years,  and 
dies  during  that  term.  Here  the  lease  for  years  is  void- 
able by  him  in  reversion ;  yet  if  the  reversioner  has  con- 
firmed the  estate  of  the  lessee  for  years,  before  the  death 
of  the  tenant  for  life,  it  is  no  longer  voidable  but  sure  {d). 
.  The  latter  branch,  or  that  which  tends  to  the  increase  of 
,  a  particular  estate,  is  the  same  in  all  respects  with  that 
species  of  release  which  operates  by  way  of  enlargement], 

(a)    Co.  Litt.  278  a.  for  life.  Leases  made  under  such 

(6)  Ihid.  295  b.  powers  require  no  coniinnation ; 

(c)  Litt.  Bs.  515,  531.  and  statutory  provision  has  also 

{d)  Ihid.  s.  516.    (It  must  be  been  made  for  the  confirmation 

understood,  of  course,  that  the  of  other  voidable  leases  (Leases 

lease  isnot  made  under  any  of  the  Acts,  1849  and  1850). 

statutory  powers  of  the  tenant 
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which  we  have  described  above.  And  it  is  to  be  observed, 
that  a  confirmation,  like  a  release  (and  for  the  same 
reason)  has  always  been  effectual  without  livery  of  seisin ; 
even  though  a  freehold  •  estate  be  the  subject,  But,  a 
deed  is  essential  to  the  validity  of  a  conveyance  of  this 
kind  (a) ;  though  there  may  be  a  confirmation  implied 
by  law  from  circumstances,  as  well  as  a  confirmation  by 
deed  (i). 

VIII.  [A  surrender  (sursmn  redditio,  or  rendering  up) 
is  of  a  nature  directly  opposite  to  a  release ;  for  as  the 
release  operates  by  the  greater  estate  descending  upon 
the  less,  a  surrender  is  the  falling  of  the  less  estate  into 
the  greater  (c).  A  surrender  is  defined  as  a  yielding  up 
of  an  estate  for  life  or  for  years  to  him  that  has  the 
immediate  reversion  or  remainder,  wherein,  by  mutual 
agreement  between  them,  the  particular  estate  may 
merge  or  drown  (ti).  The  surrenderee  therefore  must 
have  such  an  estate,  that  the  estate  surrendered  may  be 
capable  of  merging  in  it ;  therefore  the  tenant  for  life 
cannot  surrender  to  the  remainder  man  for  years  (e). 
A  surrender  is  done  by  these  words :  "  has  surrendered, 
"granted,  and  yielded  up,"  or  the  like  (/);  but  any 
transfer  of  the  lessee's  estate  to  the  owner  of  the 
immediate  reversion  thereon,  by  whatever  words  effected, 
will,  subject  to  the  equitable  rules  affecting  merger  (g), 
operate  as  a  surrender  (h).  And  though  the  estate 
surrendered  were  for  life,  there  was  not,  at  common 


(a)  Shep.  Touch,  by  Preston,  invalidity  of  such  a  conveyance 

vol.  ii.  p.  312.  — viz.  that  a  so-called '  tenant  for 

(6)  Co.  Litt.  295  b;   Doe  v.  years  in  remainder '  can  have  no 

Jenkins  (1826)  5  Bing.  469.  estate,  but  merely  an  interesse 

(c)  Co.  Litt.  373  b.  termini.) 

(d)  Ibid.  387  b.  (/)  2  RoU.  Ab.  497. 

(e)  Perk.    s.    589.       (There  (jr)  See  ante,  p.  228. 

seems  to  be  a  better  reason  than  (h)  Gottee      v.     Richardson 

that  given  in  the  text  for  the  (1851)  7  Bxoh.  143. 
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[law,  any  occasion  for  livery  of  seisin  (a).  For  there  is 
a  privity  of  estate  between  the  surrenderor  and  the 
surrenderee;  and,  livery  having  been  once  made  at 
the  creation  of  it,  there  is  no  necessity  for  having  it 
afterwards.]  Nor  was  either  a  deed  ot  other  writing 
required,  at  common  law,  to  effect  the  surrender  of 
land  (b) ;  but,  by  the  Statute  of  Frauds  (c),  no  lease 
(except  of  copyhold)  may  be  surrendered  otherwise  than 
by  deed  or  note  in  writing,  signed  by  the  party  or  his 
agent  lawfully  authorised  by  writing.  And  now,  by  the 
Real  Property  Act,  1845  (d),  a  surrender  in  writing  of 
an  interest  in  any  tenement  or  hereditament,  not  being 
a  copyhold  interest,  and  not  being  an  interest  which 
might  by  law  have  been  created  without  writing,  made 
after  the  1st  October,  1845,  is  void  at  law  unless  made 
by  deed.  But  these  last  provisions  must  be  taken  as 
subject  to  the  reservation,  that  a  surrender  may  be 
implied  by  the  conduct  of  the  parties,  without  writing  or 
deed ;  as,  for  example,  if  a  tenant,  during  the  currency 
of  his  lease,  gives  up  possession  of  his  land  to  another 
tenant,  to  whom  the  lessor  had  granted  a  lease  to 
commence  at  once,  that  would  imply  ^  a  surrender  of 
the  former  tenant's  estate  (e).  Such  a  surrender  is  some- 
times called  a  surrender  by  operation  of  law  (/)• 

Upon  a  surrender  in  fact,  such  as  that  just  described, 
no  entry  is  required  to  complete  the  title  of  the  sur- 
renderee ;  so  that,  if  a  tenant  for  life  or  years  surrender 
at  a  place  off  thi  land,  to  him  in  reversion,  and  the 
latter  agree  to  it,  he  has  the  land  in  him  without  further 
ceremony  (g).  But  if  a  lessee  for  life  or  years  make  a 
lease  for  years,  reserving  rent,  and  then  surrender  his 

(a)  Co.   Litt.   338  a;    Shep.  (e)  Nickells     v.     Atherstone 

Tmich.  307  ;  Sleigh  v.  Batenum  (1847)  10  Q.  B.  944;  Fenner  v. 

(1597)  Cro.  EUz.  487.  Blake  [1900]  1  Q.  B.  427. 

(6)  Co.  Litt.  m5»  sttp. ;    Shep.  (f)  Nickells  v.  Atherstone,  vbi 

Touch,  uii  sup.  swp. 

(c)  29  Car.  2  (1677)  c.  3,  s.  3.  {y)  Shep.  Touch.  307,  308. 

(tf)  8  &  9  Viot.  0. 106,  s.  3. 
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estate  to  his  landlord,  the  estate  for  years  made  out  of 
the  estate  so  surrendered  will  continue  notwithstanding 
the  surrender.  And,  by  the  common  law,  the  under- 
tenant was,  by  such  surrender,  held  discharged  (in 
general)  from  the  rent  and  other  covenants  of  his  lease ; 
the  reversionary  estate  to  which  they  were  annexed 
having  ceased  to  exist.  Hence,  in  the  case  of  leases 
surrendered  for  the  purpose  merely  of  being  renewed, 
it  was  in  the  power  of  the  under-lessees,  by  refusing  to 
surrender,  in  their  turn,  notwithstanding  they  had 
covenanted  to  do  so,  greatly  to  prejudice  their  immediate 
landlords,  the  head  lessees.  Accordingly,  by  the  Land- 
lord and  Tenant  Act,  1730  (a),  it  was  provided,  in  the 
particular  case  of  a  lease  surrendered  for  the  purpose  of 
renewal,  that,  the  new  head  lessee  should  (without  a 
surrender  of  the  under-lease)  have  the  hke  remedy  as  to 
the  rent  and  covenants,  and  the  under-lessee  should 
hold,  as  if  the  original  lease  had  been  kept  on  foot ;  also, 
that  the  chief  landlord  should  have  the  like  remedy,  by 
distress  or  entry  on  the  lands  and  hereditaments  com- 
prised in  such  under-lease,  for  the  rents  and  duties 
reserved  by  the  renewed  lease  (so  far  as  they  exceeded 
not  those  reserved  by  the  original  lease),  as  he  would 
have  had  if  such  original  lease  had  been  kept  on  foot  (jb). 
And  now,  under  the  wider  provisions  of  the  Real  Property 
Act,  1845  (c),  whenever  the  immediate  reversion  on  a 
lease  for  years  is  merged  in  the  next  ulterior  estate,  that 
ulterior  estate  becomes  (for  all  the  purposes  of  the  lease) 
the  immediate  reversion  on  the  lease  ;  and  the  incidents 
of  the  destroyed  reversion  are  transferred  to  it.  It 
should  be  carefully  observed,  however,  that  neither  of 
these  provisions  entitles  the  surrenderor  to  enforce 
against  the  under-lessee  any  of  the  liabilities  undertaken 
by  the  head-lessee  in  the  head-lease. 

(a)  4  Geo.  2,  c.  28,  s.  6.  regards  Crown  lands)  8  &  9  Vict. 

(6)  Ccmsins  v.  Phillips  (1866)      (1845)  o.  99,  s.  7. 
35  L.  J.  Ex.  84 ;  and  see  (as         (c)  8  &  9  Vict.  c.  106,  s.  9. 

S.C. — VOL.  I.  2   E 
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IX.  [An  assignment  of  land  or  real  estate  is  properly 
a  transfer,'  or  making  over  to  another,  of  a  person's 
whole  interest  therein,  whatever  that  interest  may  be; 
but  it  is  more  particularly  applied  to  express  the 
transfer  of  an  estate  for  life  or  years.  And  it  differs 
from  a  lease  in  this,  that  by  a  lease  a  man  grants  an 
interest  less  than  his  own,  reserving  to  himself  a  re- 
version ;  whereas,  by  an  assignment,  he  parts  with  the 
whole  property,  and  the  assignee  consequently  stands 
in  the  place  of  the  assignor.]  Thus,  where  a  lease  is 
assigned,  the  assignee  (as  well  as  the  lessee)  is  liable  to 
the  landlord  or  reversioner,  for  the  future  performance 
of  the  covenants  of  the  lessee  (at  any  rate  those 
covenants  which  run  with  the  land) ;  and  such  assignee 
remains  liable  to  the  landlord  as  reversioner  until  he  in 
his  turn  assigns  over  to  another  (a),  which  liability 
attaches  to  him  even  without  entry  (b),  where  assignment 
is  by  deed.  And  conversely,  the  assignee  is  entitled  to 
enforce  against  the  reversioner  any  covenant  of  the 
lessor,  which  is  incident  to  the  relation  of  landlord  and 
tenant ;  and  in  case  the  lessor  conveys  his  interest  to 
another,  then  to  enforce  it,  also,  against  the  assignee  of 
the  lessor,  i.e.,  against  the  grantee  of  the  reversion  (c). 
But  if  the  transfer  be  for  a  single  day  short  of  the 
residue  of  the  term,  no  liability  or  claim  on  the  original 
covenants  can  arise  between  the  transferee  on  the  one 
hand,  and  the  reversioner  or  the  grantee  of  the  reversion 
on  the  other  hand.  For  it  is  then  an  under-lease  and 
no  assignment;  and  the  alienee,  not  coming  precisely 
into  the  place  of  the  alienor,  is  in  no  privity  with  the 
reversioner  (d). 

(a)  Moule  v.  Garrett  (1872)  10-12 ;    Wright  v.  Burroughes 

L.  E.  7  Exch.  101.  (1847)  3  C.  B.  ^85. 

(6)  Williams    v.     Bosanquet  (d)  Beard/man      v.       Wilson 

(1820)  1  Brod.  &  Bing.  248.  (1869)  L.  E.  4  C.  P.  57 ;  South 

(c)  32  Hen.  8  (1540)  o.  34;  of  England  Dairies  Co.  y.Baher 

Conveyanoing    Act,    1881,    ss.  [1906]  2  Ch.  631. 
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No  deed  or  other  writing  was  necessary,  at  the 
common  law,  to  the  validity  of  an  assignment ;  though, 
in  the  case  of  a  lease  for  life,  it  could  not  be  effected 
without  livery  of  seisin.  But,  by  the  Statute  of  Frauds  (a), 
the  same  provision  as  to  the  necessity  of  a  written 
instrument  was  made,  with  respect  to  an  assignment,  as 
before  mentioned  in  the  case  of  a  surrender ;  and  now, 
bytheKeal  Property  Act,  1845(6),  an  assigriment  of  a 
chattel  interest  (not  being  copyhold)  in  any  tenements 
or  hereditaments,  made  after  the  1st  October,  1845,  is 
void  at  law,  unless  made  by  deed.  The  proper  operative 
words  in  an  assignment  are :  "  assign,  transfer,  and  set 
"  over  "  ;  but  an  assignment  may  be  effected  by  any  words 
which  are  sufficient  to  express  the  intention  (c).  And 
words  of  purported  assignment  wiU  be  read  as  words  of 
under-letting,  and  vice  versa;  according  as  the  trans- 
action is  in  fact  an  under-letting  or  an  assignment  (d). 

X.  [A  defeasance  is  a  collateral  conveyance,  made  at 
the  same  time  with  another  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the 
estate  then  created  may  be  defeated,  or  totally  undone. 
And  in  this  manner  mortgages  were  in  former  times 
usually  made;  the  mortgagor  enfeoffing  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed  of  defeasance, 
whereby  the  feoffment  was  rendered  void  on  repayment 
of  the  money  borrowed  at  a  certain  day.  And  this, 
when  executed  at  the  same  time  with  the  original 
,  conveyance,  was  considered  as  part  of  it  by  the  antieut 
law,  and,  on  that  account  only,  was  indulged  (e).  For  a 
conveyance  of  the  freehold,  at  common  law,  could  not  be 
defeated  or  recalled  by  a  deed  of  defeasance  executed 

(a)  29  Car.  2  (1677)  o.  3.  477. 

(b)  8  &  9  Vict.  0. 106,  s.  3.  (d)  Beardman  v.  Wilson,  uU 

(c)  Parmenter      v.      Webber      swp. 

(1818)  2  Moo.  656 ;  Hartshome         (e)  Co.  Litt.  236. 
V.  Watson  (1838)  5  Eiag.  N.  C. 

2  E  2 
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afterwards ;  and  if  such  conveyance  (being  a  conveyance 
by  the  common  law)  contained  a  proviso  that  it  should 
be  lawful  for  the  grantor  by  subsequent  act  to  revoke  the 
same,  the  proviso  was  void  for  repugnancy  (a).  But 
things  that  were  merely  executory,  or  to  be  completed 
by  matter  subsequent — as  rents  (of  which  no  seisin 
could  be  had  till  the  time  of  payment),  annuities, 
conditions,  warranties,  and  the  like — were  always  liable 
to  be  recalled  by  defeasances  made  subsequent  to  the 
time  of  their  creation  (&).  Defeasances  of  land  are  now 
of  rare  occurrence ;  the  practice  in  modern  times  being 
(as  in  the  case  of  mortgages)  to  include  in  the  deed  only 
the  conveyance  of  the  land  to  the  alienee,  and  the 
conditions  (if  any)  to  which  it  is  to  be  subject.  When 
those  conditions  are  fulfilled,  the  alienee  is  bound  to 
reconvey. 

XI.  The  common  law  conveyance  termed  a  lease  and 
release,  obtained  where  one,  desirous  to  convey  in  fee, 
first  made  a  lease  to  the  proposed  alienee — for  example, 
for  one  year — which  demise,  if  perfected  by  actual  entry, 
conferred  on  him  a  complete  leasehold  estate,  and  the 
lessee  then  became  capable  of  receiving  a  release  of 
the  reversion ;  for  he  would  be  tenant  in  possession  of  the 
particular  estate  on  which  that  reversion  was  expectant. 
The  next  step  therefore  was  to  execute  a  release  of  the 
land  to  him  and  his  heirs ;  so  that  by  the  conjoint  oper- 
ation of  the  two  conveyances  he  became,  without  livery 
of  seisin,  tenant  in  fee  in  possession,  the  release  oper- 
ating by  way  of  enlarging  the  estate  of  the  lessee.     This 

(a)  Co.  Litt.  237  a.  This  rule,  effect  of  which  could   not  be 

though      certainly      of     great  destroyed  by  a   mere    written 

practical  convenience,  probably  revocation.     As   we   shaU  see 

owed  its  origin  to  the  fact  that,  (post,  p.  435)  the  rule  was  never 

at  the  common  law,  estates  of  applied  to  conveyances  operating 

freehold    were     conveyed     by  by  way  of  use.                          , 

notorious  '  livery  of  seisin,'  the  (6)  Ibid. 


CHAP.  XIX. — OF   CONVEYANCEB   AT   COMMON   LAW.      421 

lease  and  release  must  be  carefully  distinguished  from 
the  much  better  known  conveyance  by  so-called  lease 
and  release,  operating  under  the  Statute  of  Uses.  Of 
this  latter  conveyance  something  will  be  said  in  the  next 
chapter. 


(    422    ) 


CHAPTEE  XX. 

OF    CONVEYANCES    UNDBB   THE    STATUTE    OF   USES. 


Among  conveyances  which  take  effect  by  statute,  we 
will  first  consider  those  conveyances  which  are  founded 
on  the  Statute  of  Uses ;  that  statute  having  had  a  very 
extensive  influence  upon  conveyancing.  And  there  are 
five  such  conveyances,  namely,  (1)  feoffment  to  uses ; 
(2)  covenant  to  stand  seised  to  uses ;  (3)  bargain  and 
sale ;  (4)  lease  and  release  ;  and  (5)  grant  to  uses. 

1.  Feoffment  to  uses. — This  was  simply  the  ordinary 
conyeyance  of  the  common  law,  with  a  limitation  to 
uses  superadded.  Thus,  if  A.  were  desirous  to  convey 
to  B.  in  fee,  he  might  do  so  by  enfeoffing  a  third  person, 
C,  to  hold  to  him  and  his  heirs  to  the  use  of  B.  and  his 
heirs ;  the  effect  of  which  was,  after  the  passing  of  the 
Statute  of  Uses  (a),  to  convey  the  legal  estate  in  fee 
simple  to  B.  For  the  legal  estate  passed  to  C.  by  means 
of  the  livery,  in  like  manner  as  it  would  have  done  before 
the  statute;  but  no  sooner  had  this  taken  place,  than 
the  limitation  to  uses  began  to  operate  by  virtue  of  the 
statute,  and  C.  thereby  became  seised  to  the  use  limited. 
The  consequence  of  which  was  that,  by  force  of  the 
statute,  the  legal  estate  was  eo  instanti  taken  out  of  C. 
and  vested  in  B.,  for  the  like  interest  as  was  limited  in 
the  use,  that  is,  in  fee  simple.  B.  thus  became  the  legal 
tenant  as  effectually  as  if  the  feoffment  had  been  made 
to  himself,  without  the  intervention  of  a  trustee.  This 
method,  however,  involving  as  it  did  the  necessity  of 
making  livery  of  seisin,  was  never  of  frequent  occurrence 
in  modern  practice  (b). 

(a)  27  Hen.  8  (1S35)  o.  10.  (6)  2  Sand.  Uses,  p.  13. 
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2.  Covenant  to  stand  seised  to  uses. — This  was  a  convey- 
ance adapted  to  the  case  where  a  person  seised  of  land 
in  possession,  or  for  a  vested  remainder  or  reversion, 
proposed  to  make  provision  out  of  his  estate  for  his  wife, 
child,  or  kinsman  (a)  ;  and  in  its  terms  it  consisted  of  a 
covenant  by  the  owner,  in  consideration  of  natural  love 
and  affection,  to  stand  seised  of  his  estate  to  the  use  of 
the  intended  transferee.  Before  the  Statute  of  Uses, 
this  would  merely  have  raised  a  Use  in  favour  of  such 
party ;  but,  after  that  statute,  the  legal  estate  was  trans- 
ferred to  him.  For,  the  covenantor  being  by  the  effect 
of  his  covenant  seised  to  the  use  of  the  convenantee,  the 
statute  immediately  executed  that  Use.  But  the  convey- 
ance in  question  was  held  to  be  ineffectual,  unless  the 
parties  to  it  were  connected  by  blood  or  marriage ;  for, 
if  they  were  not  so  connected,  no  Use  was  raised  in  con- 
templation of  equity  by  the  covenant,  and  therefore  there 
was  no  Use  for  the  statute  to  take  effect  upon  (6).  This 
mode  of  raising  a  Use  was  not  affected  by  the  Statute  of 
Inrolments  (c),  and  was  at  one  time  much  used  for  marriage 
settlements.  But,  owing  to  it  being  impossible  by  means 
of  it  to  create  estates  to  preserve  contingent  remainders, 
it  gradually  became  obsolete. 

3.  Bargain  and  sale. — [This  conveyance  was  a  kind  of 
real  contract,  whereby  the  bargainor,  being  seised  of  land, 
for  some  pecuniary  consideration,  bargained  and  sold, 
that  is,  contracted  to  convey,  it  to  the  bargainee.  By 
the  effect  of  the  bargain  and  sale,  the  bargainor,  on 
receiving  the  price,  became  seised  to  the  use  of  the 
bargainee,  in  fee,  in  tail,  for  life,  or  for  years  (according 
to  the  nature  of  the  limitation  agreed  to  be  given).  This, 
before  the  statute,  was  the  whole  effect  of  the  transaction ; 
but  afterwards  the  statute  executed  the  Use,  and  clothed 
the  bargainee  with  the  commensurate  legal  estate.  Or, 
as  was  said,  the  bargain  first  vested  the  Use,  and  then 

(a)  2  Sand.  Uses,  pp.  34,  94.  (c)  As  to  this  statute,  see  post, 

(6)  Ibid.  pp.  90,  94.  pp.  424-425, 
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[the  statute  vested  the  possession.]  But  as  it  was 
essential  to  the  efficacy  of  a  covenant  to  stand  seised, 
that  it  should  be  made  iii  consideration  of  natural 
affection,  so  it  was  requisite,  in  the  case  of  a  bargain 
and  sale,  that  it  should  be  founded  on  hmicL  fde  pecuniary 
consideration  ;  for  otherwise  no  Use  would  be  raised,  and 
there  would  be  nothing  for  the  statute  to  operate  upon. 

And  with  respect  to  this  conveyance,  it  is  to  be 
observed,  that  it  possessed  in  a  peculiar"  degree  the 
recommendation  to  which  we  before  adverted,  of  enabling 
parties  to  transfer  a  freehold  without  livery  of  seisin. 
For  the  covenant  to  stand  seised  could  rarely  be  made 
available  to  the  purpose,  as  it  operated  only  between 
persons  standing  in  particular  relations,  to  each  other ; 
but  in  the  extensive  class  of  conveyances  which  take 
place  between  seller  and  purchaser,  a  bargain  and  sale 
afforded  the  ready  means  of  dispensing  with  livery  of 
seisin  and  attornment,  since,  by  the  insertion  into  the 
deed  of  a  small  sum  of  money,  as  the  nominal  con- 
sideration of  a  transfer,  it  was  easy,  even  when  the 
transaction  was  not  really  of  the  pecimiary  kind,  to 
obtain  the  benefit  of  this  mode  of  conveyance  (a).  And 
not  only  the  freehold  in  possession  might  be  thus 
conveyed  without  livery,  but  a  remainder  or  reversion 
might  also  be  passed  by  the  same  method,  and  that  with- 
out attornment  of  the  tenant  in  possession  (6).  [But, 
secret  transfers  of  land  being  opposed  to  the  policy  of 
the  law,  the  legislature,  as  soon  as  it  perceived  that 
these  might  be  accomplished  with  facility  by  means  of 
the  bargain  and  sale,  hastened  to  provide  a  remedy  (c)  ; 
and  accordingly  it  was  enacted,  by  the  27  Hen.  8  (1536) 
c.  16  (called  the  Statute  of  Inrolments),  that  no  bargain 
and  sale  should  enure  to  pass  &  freehold,  unless  the  same 
were  by  deed  indented,  and  inrolled  within  six  months 

(a)  Sand.  Uses,  p.  41.  T.  R.  124 

(6)  Sand,  by  Wms.  234  b,  n.  (c)  2  Sand.  Uses,  pp.  43,  44, 
(4);  Shove  v.  Pincke  (1793)  5      51. 
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[after  its  date,  in  one  of  the  courts  of  Westminster  Hall, 
or  else  with  the  custos  rotulorum  of  the  county,  or  with 
the  proper  oflBcer  of  certain  corporate  towns.] 

But  a  bargain  and  sale,  it  is  to  be  observed,  was  also 
capable  of  conferring  a  complete  estate  for  years,  without 
entry,  a  property  that  belonged  not  to  a  conveyance  at 
common  law  ;  for  a  common  law  lease  for  years  gives  no 
complete  estate  until  entry  has  been  made.  For,  if  a 
man  bargained  and  sold  his  land  for  a  term  of  years,  the 
Use  thus  raised  was  executed  and  became  a  complete 
estate  for  years,  by  force  of  the  statute,  without  any 
additional  ceremony,  upon  the  same  principle  that  a 
bargain  and  sale,  in  respect  of  a  freehold  interest,  enured 
to  pass  the  freehold,  without  livery  of  seisin  (a) ;  and  as 
the  Statute  of  Inrolments  had  no  apphcation  to  bargains 
and  sales  for  mere  terms  of  years,  a  bargain  and  sale  for 
a  term  of  years  was  effectual,  without  inrolment,  to  pass 
a  complete  legal  estate  in  the  term. 

The  rule  which  required  a  bargain  and  sale  to  be 
founded  on  pecuniary  consideration  was  soon  held  to  be 
matter  of  form  only,  and  to  be  sufficiently  complied  with 
if  the  conveyance  purported  to  be  founded  on  such  a 
consideration.  Any  trivial  sum  might  be  inserted  (&) ; 
and  it  was  immaterial  whether  the  sum  so  inserted  were 
actually  paid  or  not  (c).  It  was  a  skilful  employment  of 
the  two  last  mentioned  rules  which  enabled  the  popular 
conveyance  of  '  lease  and  release '  to  be  invented.  But 
for  the  legal  efficacy  of  a  bargain  and  sale,  so  far  as  it 
affects  lands,  tenements,  or  hereditaments,  it  is  required 
by  the  Statute  of  Frauds  to  be  in  writing,  and  by  the 
Eeal  Property  Act,- 1845,  to  be  by  deed  {d). 

(4)  Lease  and  release. — This  conveyance  consisted  of 
two  separate  parts,  first,  a  bargain  and  sale,  and  second, 

(a)  MaMory's     Case     (1600)  (c)  Barker  v.  Keat,  ubi  sup. 

4  Eep.  227 ;    Barleer    v.  Keat  (d)  29  Cai-.  2  (1677)  c.  3,  s.  1 ; 

(1677)  2  Mod.  249.  8  &  9  Vict.  c.  106,  s.  4. 

(ft)  2  Sand.  Uses,  p.  54. 
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a  common  law  conveyance  by  release;  and  (like  the 
bargain  and  sale)  it  was  adapted  to  the  case  where  a 
person  seised  of  land  in  possession,  or  for  a  vested 
remainder  or  reversion,  proposed  to  convey  his  interest 
to  another. 

The  conveyance  by  lease  and  release  obtained,  as  we 
have  seen,  occasionally  at  the  common  law ;  but  it  could 
not  be  described  as  a  '  secret '  conveyance,  because  it 
involved  entry  by  the  lessee  (a).  When,  however,  the 
Statute  of  Inrolmeuts  rendered  it-  impossible  to  effect  a 
secret  conveyance  of  the  freehold  by  the  simple  method 
of  bargain  and  sale,  Serjeant  Moore,  one  of  the  most 
learned  practitioners  of  his  day,  invented  for  the  purpose 
a  new  conveyance,  analogous  to  the  common  law  lease 
and  release,  but  depending  for  its  efficiency  on  the  Statute 
of  Uses.  Thus,  instead  of  a  demise,  the  conveying  party 
was  made  to  execute  a  bargain  and  sale  for  some  lease- 
hold interest — for  example,  for  the  term  of  one  year ; 
and  this,  without  any  inrolment,  passed  the  legal  estate 
for  a  year  to  the  bargainee,  the  Statute  of  Inrolments,  as 
we  have  said  above,  extending  to  freeholds  only.  The 
estate  so  transferred  was,  moreover,  as  we  have  pointed 
out,  vested,  in  possession  without  actual  entry  {b) ;  and 
so  the  bargainee  v/as  capable  of  receiving  immediately 
thereafter  a  release  of  the  freehold  in  possession  without 
the  necessity  of  livery  of  seisin,  according  to  the 
ordinary  principles  which,  as  we  have  seen,  govern  the 
operation  of  a  release  (c).  This  compound  conveyance 
was  called,  like  its  common  law  prototype,  a  '  lease  and 
release  ' ;  but,  properly  speaking,  it  was  rather  a  bargain 
and  sale  and  release.  As  it  was  competent  to  pass  the  free- 
hold without  livery  of  seisin,  entry,  or  inrolment,  or  any 
other  ceremony  than  the  execution  of  the  deeds  them- 
selves {d),  and  was  in  some  other  technical  points  more 


(a)  See  ante,  pp.  420-4.21.  (c)  See  ante,  p.  413. 

(5)  See  ante,  p.  407.  (d)  2  Sand.  £7ses,  p.  72. 
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advantageous  than  a  bargain  and  sale,  it  soon  grew  into 
common  use  (a),  and  became  so  generally  established  as 
almost  entirely  to  supersede  every  other  method  of  con» 
ferring  a  freehold  estate,  whether  at  the  common  law  or 
under  the  Statute  of  Uses.  The  lease  (or  bargain  and 
sale)  and  the  release,  in  practice,  used,  until  the  year 
1841,  always  to  constitute  separate  deeds,  the  former 
bearing  date  the  day  before  the  latter ;  but  if  comprised 
in  the  same  deed,  they  were  understood  to  be  equally 
effectual  (6).  The  release  being  a  conveyance  operating 
at  common  law,  it  was  possible  and  usual  to  declare 
Uses  upon  it.  If  the  use  declared  was  one  to  the 
relessee  himself  in  fee,  he  took  the  legal  estate  as  at 
common  law ;  but  if  it  was  to  a  third  person,  it  was 
executed  by  the  statute,  and  the  legal  estate  passed 
accordingly  to  the  third  person. 

An  important  step  towards  the  simplification  of  the 
conveyance  by  lease  and  release  was  taken  by  a  statute 
of  the  year  1841  (c),  which  provided  that  a  release  alone, 
expressed  to  be  made  under  that  Act,  should  have  the 
same  effect  as  a  lease  and  release  before  the  Act.  But 
the  importance  of  this  step  was  greatly  diminished  by 
the  passing  of  the  Eeal  Property  Act,  1845  (d),  which,  by 
making  corporeal  hereditaments  lie  in  grant,  as  well  as 
in  livery,  rendered  it  unnecessary  to  evade  the  notoriety 
of  a  feoffment  by  the  device  of  a  lease  and  release. 
Accordingly,  after  the  passing  of  the  latter  Act,  the  con- 
veyance by  lease  and  release  rapidly  fell  out  of  use. 

(6)  Grant  to  Uses. — By  reason  of  the  provision  of  the 
Eeal  Property  Act,  1845  (e),  to  the  effect  that  corporeal 
hereditaments  "  shall,  as  regards  the  conveyance  of  the 
"  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
"  as  well  as  in  livery,"  all  conveyances  of  hereditaments, 
whether  corporeal  or  incorporeal,  whether  in  possession 

(a)  2  Sand.  Uses,  p.  60.  by  S.  L.  E.  Act  (No.  2)  1874. 

(6)  Sugd.  Gilb.  229  (n.).  (d)  8  &  9  Vict.  c.  106,  s.  2. 

(c)  4  &  5  Vict.  c.  21 ;  repealed         (e)  Ibid. 
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or  in  expectancy,  and  whether  for  an  estate  of  freehold 
or  for  an  inferior  estate,  may  now  be  brought  within  the 
•  range  of  that  common  law  conveyance  discussed  in  the 
last  chapter  under  the  head  of  'grant';  though,  in  its 
antient  and  proper  application,  the  conveyance  by  grant 
was  confined  to  the  transfer  of  incorporeal  hereditaments 
and  estates  in  expectancy.  But  it  is  the  practice  of  con- 
veyancers to  import  into  the  grant  of  corporeal  heredita- 
ments limitations  to  Uses ;  and  a  conveyance  so  framed 
takes  effect  under  the  Statute  of  Uses.  For  while  the 
seisin  to  the  use  is  created  by  force  of  the  Eeal  Property 
Act,  1845,  the  Use  is  converted  into  the  legal  estate  by 
force  of  the  Statute  of  Uses.  And  the  operation  is  the 
same  in  a  conveyance  under  the  Conveyancing  Act, 
1881,  which  has  made  the  use  of  the  word  '  grant ' 
unnecessary  (a). 

In  all  these  conveyances  under  the  Statute  of  Uses 
it  is,  of  course,  necessary  that  all  the  circumstances 
required  to  bring  the  statute  into  operation  should  be 
present.  Thus  some  Use  (either  in  esse  or  otherwise) 
must  be  raised,  and  some  sufficient  seisin  to  such  Use 
constituted  by  them  ;  or,  in  the  language  of  conveyancers, 
there  must  be  a  seisin  proper  to  support  or  serve  the 
Use  (b).  From  this  necessity  of  a  seisin  to  a  Use  it 
follows,  that  an  existing  term  of  years  cannot  be  trans- 
ferred by  any  method  of  conveyance  depending  on  the 
Statute  of  Uses  for  its  operation ;  for  of  a  mere  chattel 
interest  there  can  be  no  seisin.  The  owner  of  the  free- 
hold may,  however,  create  out  of  it  by  these  methods  a 
term  of  years ;  for  he  has  a  seisin  out  of  which  the  Use 
f6r  the  term  may  be  served  (c).     And,  for  a  different 

(a)  44  &  45  Vict.  c.  41,  s.  49.  rather     startling    results,    see 

■     (&)  2   Sand.    Uses,  p.   59 ;   1  Hunter's  v.  Hewlett's  Contract 

Sand.    Uses,  pp.  97,  133,  140.  [1907]  1  Ch.  46.) 

(For  a  modern  case  in  which  (c)  2  Sand,  Uses,  p.  59. 
this  doctrine  was  applied,  with 
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reason,  while  a  conveyance  could  be  made  by  means  of 
the  Statute  of  Uses  to  a  corporation,  a  corporation  could 
not  so  convey  to  another  corporation  or  to  an  individual. 
The  reason  of  this  distinction  was,  that  the  Statute  of 
Uses  made  that  Act  operate  only  where  a  '  person '  was 
seised  to  the  use  of  another '  person  '  or '  body  corporate ' ; 
which  the  Courts  held  to  mean,  that,  in  order  that  the  Act 
might  apply,  the  seisin  must  be  in  an  individual,  while 
the  Use  might  be  either  in  an  individual  or  a  corpora- 
tion (a).  Therefore,  when  corporations  had  occasion  to 
make  conveyances  of  their  lands,  the  method  adopted 
was  commonly  that  of  a  feoffment,  or  a  lease  with  actual 
entry,  followed  by  a  release  (6).  But,  of  course,  a  cor- 
poration, equally  with  an  individual,  can  now  make  an 
effective  conveyance,  whether  for  a  freehold  or  for  a 
leasehold  interest,  either  by  grant  under  the  Real 
Property  Act,  1845  (c),  or  by  simple  conveyance  under 
the  Conveyancing  Act,  1881. 

The  Use  which  is  required  for  the  purpose  of  a  con- 
veyance under  the  Statute  of  Uses  may  be  either  eatress 
or  implied.  Thus,  if  A.  convey  to  B.  (a  stranger)  in  fee, 
by  feoffment,  or  by  any  other  conveyance  not  vesting 
the  Use  in  B.,  without  consideration,  and  without  declar- 
ing any  Use,  there  will  be  a  resulting  use,  by  construc- 
tion of  law,  to  A.  himself ;  and  such  Use  the  statute  will 
execute  accordingly  (d).  There  was  at  one  time  a 
doctrine,  that  a  similar  rule  prevailed  with  regard  to  a 
voluntary  conveyance  which  clearly  limited  the  use  to 
the  donee,  but  made  no  provision  for  the  beneficial,  as 
distinct  from  the  legal  interest.  It  was  argued,  with 
some  plausibility,  that  there  was  a  resulting  trust  {i.e. 
equitable  interest)  for  .the  donor.    But  this  argument 

(a)  Bacon,  Uses,  42,  57 ;  Ful-  (c)  8  &  9  Vict.  c.  106,  s.  2. 

merston     v.     Steward     (1554)  (d)  Co.  Litt.  271  b ;  1  Sand. 

Plowd.  102.  Uses,    pp.    106,    109 ;    Doe    v. 

(6)  2  Sand.  Uses,  p.  59 ;  Sugd.  Bolfe  (1838)  3  N.  &  P.  648. 
GUb.  7,  n.  (1). 
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was  repudiated  by  Lord  Hardwicke  in  two  well-known 
cases  in  the  eighteenth  century  (a) ;  and  Lord  Hard- 
wicke's  view  is  supported  by  the  authority  of  eminent 
modern  judges  (b).  Of  course  the  alleged  rule  never  had 
any  application  where  the  donee  stood  in  loco  filii  to  the 
donor.  The  gift  was  then  deemed  to  be  an  '  advance- 
ment '  to  the  donee,  i-e.,  a  portion  for  setting  him  up  in 
life  (c). 

A  limitation  of  the  legal  estate  by  way  of  Use  is 
governed  by  the  same  principles  as  those  that  apply  to 
the  creation  of  estates  by  a  common  law  assurance. 
Thus,  the  word  '  heirs,'  which  used  to  be  necessary,  at 
common  law,  to  create  an  estate  of  inheritance,  was  in 
like  manner  necessary  in  a  conveyance  to  Uses  ;  so  that, 
if  a  man  bargains  and  sells  to  A.,  without  adding  '  and 
his  heirs '  (or  the  now  equivalent  expression  '  in  fee 
simple '),  A.  has  only  an  estate  for  life  {d).  So  an  estate 
may  be  limited  by  way  of  Use  (as  well  as  by  a  common 
law  conveyance)  in  possession  or  in  expectancy  (e). 
And  an  estate  in  expectancy  limited  by  way  of  Use  may 
be.  either  vested  or  contingent  (/) ;  and  if  it  is  Umited  to 
depend  upon  a  freehold  estate,  it  will  be  considered  a 
contingent  remainder  at  common  law.  Legal  estates 
created  by  way  of  Use  are  also  subject,  in  general,  to 
the  same  incidents  as  those  created  by  the  methods  of 
the  common  law  (g).  Thus,  where  a  particular- estate 
was  limited  by  way  of  Use,  it  was  formerly  liable  to 
forfeiture  if  the  tenant  made  a  feoffment  for  a  larger 
estate  than  his  interest  warranted.  And  in  the  same 
way,  if  a  contingent  remainder  was  limited  by  way  of 
Use,  and  the  particular  estate  was  destroyed  before'  the 


(a)  Lloyd  V.  Spillet  (1740)  2  Cox,  92. 

AlJi.   148 ;    Yomig    v.    Peaehy  (d)  1  Sand.  Uses,  p.  124. 

(1741)  ibid.  254.  (e)  Sugd.  Gilb  Mi.,  Iviii. 

(6)  Fawjces  v.  Pascoe  (1875)  (/)  Ibid.  Iviii.  153. 

L.  K.  10  Ch.  App.  343.  (g)  1  Samd.  Uses,  p.  166. 

(c)  Dyer    v.   Dyer    (1788)    2 
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contingency  happened,  the  remainder  was  defeated  (a) ; 
or,  if  it  was  not  ready  to  vest  in  possession  on  the 
natural  determination  of  the  preceding  freehold,  it 
failed.  But  now,  as  we  have  seen  (b),  by  virtue  of  the 
Eeal  Property  Act,  1845  (c),  the  premature  destruc- 
tion of  the  preceding  freehold  does  not  defeat  contingent 
remainders  following  it,  whether  these  are  created  at 
common  law  or  by  way  of  Use ;  and,  by  the  Contingent 
Eemainders  Act,  1877  (d),  no  contingent  remainder 
created  after  2nd  August,  1877,  whether  created  by 
direct  transfer  of  seisin  or  by  way  of  Use,  will  fail  merely 
because  the  preceding  estate  determines  before  it  is 
ready  to  vest  in  possession. 

But  a  limitation  by  way  of  Use,  although  thus  subject 
in  general  to  common  law  principles,  was,  in  other 
material  particulars,  allowed  a  greater  latitude  (e). 

1.  By  the  common  law,  a  man  could  not  in  any  case 
be  a  purchaser,  that  is,  take  an  estate,  under  his  own 
conveyance ;  for  he  could  not,  in  the  nature  of  things, 
unite  the  opposite  capacities  of  feoffor  and  feoffee,  or 
even  of  grantor  and  grantee  (/).  On  the  other  hand,  it 
has  always  been  practicable  for  a  man  indirectly,  and 
through  the  medium  of  a  limitation  to  Uses,  to  become 
a  purchaser  of  his  own  estate.  Thus,  A.  may  by 
feoffment,  or  lease  and  release,  convey  to  a  third 
person,  C,  to  the  Use  of  himself,  the  grantor,  for  life, 
with  remainder  to  the  Use  of  B.,  in  tail  or  in  fee ;  or  to 
the  Use  of  B.  for  life,  with  remainder  to  the  Use  of 
himself,  the  grantor,  in  tail.  And  in  both  these  cases  A. 
will  now  take  the  legal  estate  by  purchase  accordingly  (g). 
Yet,  if  the  remainder  were  to  the  Use  of  himself  in  fee, 
he  would  not  at  one  time  have  taken  by  purchase — at 

(a)  Sugd.  GUb.  p.  298.  (/)  Ibid.  131,  132  ;  2  Prest. 

(6)  See  ante,  p.  224.  Est.  20. 

(c)  8  &  9  Viot.  0.  106,  s.  8.  (g)  Co.  Litt.  by  Harg.  13  a, 

(d)  40  &  41  Viot.  c.  33.  n.  (2)  ;  1   Sand.    Uses,  p.  135  ; 

(e)  1  Sand.  Uses,  p.  130.  Sugd.  Gilb.  pp.  150,  151. 
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least  not  in  such  a  sense  as  to  have  made  himself  a 
purchasing  ancestor;  such  a  Use  having  been  considered 
as  amounting  only  to  the  old  use  in  .reversion,  so  that  it 
would  have  been  converted  by  the  statute  into  a  legal 
estate  in  reversion  (a).  But,  as  we  have  seen  (6),  the 
Inheritance  Act,  1833  (c),  enacted  that  "  when  any  land 
"  shall  have  been  limited  by  any  assurance,  executed 
"  after  the  31st  December,  1833,  to  the  person  or  to  the 
"  heirs  (d)  of  the  person  who  shall  thereby  have  conveyed 
"  the  same  land,  such  person  shall  be  considered  to  have 
"  acquired  the  same  as  a  purchaser  by  virtue  of  such 
"  assurance,  and  shall  not  be  considered  to  be  entitled 
"  thereto  as  of  his  former  estate  or  part  thereof."  And 
just  as  a  man  could  not,  at  the  common  law,  convey  to 
himself,  so  he  could  not  convey  to  his  wife ;  for  she 
was  considered  as  the  same  person  with  him  (e).  Here 
again,  however,  the  object  could  be  effected  through 
the  medium  of  a  limitation  to  Uses,  by  conveying  seisin 
to  another  person,  and  declaring  a  Use  to  the  wife  (/). 
But,  now,  by  the  Conveyancing  Act,  1881,  a  man  may 
convey  freeholds  directly  to  his  wife,  either  alone  or 
jointly  with  another  or  others  (g),  and  may  also  convey 
freeholds  directly  to  himself  and  another.  But  if  he 
wishes  to  convey  to  himself  alone,  he  still  can-  do  so  only 
by  a  conveyance  by  way  of  Use. 

2.  At  common  law,  as  we  have  seen  Qi),  a  freehold, 
could  not  be  created  to  commence  in  future,  or,  in  other 
words,  could  not  be  limited  to  take  effect  at  a  future 
period ;  except  by  way  of  remainder  upon  some  particular 

(a)  Co.  Litt.  23  a ;  Wood  v.  heirs ;  "  for,''  says  Lord  Coke, 

Douglas  (1884)  28  Ch.  D.  327 ;  "  haeres  est  pars  aniecessoris." 

Moore  v.  Simhin  (1885)  31  Ch.  (Co.  Litt.  22  b.) 
D.  95.  (e)  Co.  Litt.  112  a ;  Lucas  v. 

(6)  See  ante,  pp.  311-312.  Lucas  (1738)  1  Atk.  271. 

(c)  3  &  4  WiU.  4,  c.  106,  s.  3.  (/)  1  Sand.  Uses,  p.  132. 

(d)  A  limitation  by  a  man  to         (g)  44  &  45  Vict.  o.  41,  s.  50. 
his  own  heirs  is  equivalent  to         (h)  Ante,  pp.  214-215. 

a  limitation  to  himself  and  his 
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estate  also  passing  at  the  same  time  out  of  the  grantor. 
This,  however,  might  be  effectually  done  by  a  conveyance 
under  the  Statute  of  Uses ;  for  a  Use  might  be  limited 
for  any  extent  of  interest  to  commence  in  futuro,  and 
the  statute,  when  the  time  arrived,  transmuted  such 
future  interest  into  a  legal  estate  (a).  Thus,  a  man 
might  covenant  to  stand  seised  in  fee  to  the  use  of 
another  (or  bargain  and  sell  to  him  in  fee)  seven  years 
hence;  and  such  conveyance  would  be  effectual  (Z*). 
Or  by  feoffment,  or  lease  and  release,  an  estate  might 
have  been  conveyed  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs  at  the  death  of  C.  (c).  A  Use  thus  limited 
in  futuro,  independently  of  any  preceding  estate,  is 
sometimes  called  a  springincf  use  (d) ;  and  such  Use  is 
also  often  described  as  an  executory  Use,  because  it  is  not 
executed  by  the  statute  until  it  comes  into  existence  by 
the  arrival  of  the  period  contemplated.  Thus,  in  the  two 
first  examples,  the  whole  fee  would  remain  in  the 
covenantor  or  bargainor,  till  the  seven  years  had 
expired  (e) ;  in  the  two  latter,  a  Use  resulted  to  the 
feoffor  or  relessor,  till  the  death  of  C.  (/).  But,  on  these 
events  happening,  the  so-called  '  springing  use  '  would  be 
executed ;  and  the  cestui  que  use  would  become  clothed 
with  a  legal  estate  in  fee. 

3.  By  a  common  law  conveyance,  an  estate  could  not 
be  limited,  upon  a  future  event,  to  one  person,  in 
abridgment  or  defeasance  of  an  estate  of  freehold,  first 
limited  to  another  (</).  Thus,  land  could  not  be  conveyed 
to  B.  in  fee,  or  for  life,  with  a  provision  that  when  C. 
returned  from  Kome  it  should  thenceforth  immediately 
go  over  to  C.  in  fee  Qi).    For  this  would  have  been  to 

(a)  Sugd.  GUb.  161  (n).  (gr)  Co.  Litt.  by  Butl.  p.  503 

(5)  1  Sand.  Uses,  p.  139.  (b),   n.  (1)  ;    Gogan    v.   Cogan 

(c)  1  Sand.  Uses,  p.  140.  (1596)  Cro.  Eliz.  360 ;  Black- 

\d)  Sugd.  Gilb.  p.  153.  man  v.  Fysh  [1892]  3  Ch.  209. 

(e)  Ihid.  p.  156  (n),  153  (n).  Qi)  Fearne,  by  Butl.  pp.  14, 

(/)  1  Sand.  Uses,  p.  140.  85. 

S.C. — VOL.  I.  2  P 
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defeat  the  first  estate  by  force  of  a  condition,  which 
could  only  be  done  by  the  entry  of  the  grantor,  or  his 
heirs  (a) ;  and  the  effect  of  such  entry  would  have  been 
to  destroy  the  second  limitation  as  well  as  the  first,  and 
to  have  restored  .the  grantor  and  his  heirs  to  their 
former  estate  (b).  But  a  Use  might  always  be  made  to 
shift,  in  this  manner,  from  one  person  to  another  (c). 
And  therefore,  since  the  statute,  the  legal  estate  may  be 
conveyed,  through  the  medium  of  a  Use,  in  like  manner  ; 
as  by  limiting  the  fee  to  A.  and  his  heirs  to  the  use  of  B. 
and  his  heirs,  with  a  proviso,  that  when  C.  returns  from 
Eome  the  land  shall  be  to  the  use  of  C.  and  his  heirs  (d). 
A  use  so  limited  in  derogation  of  a  preceding  estate  is 
called  a  shifting  or  secondary  use  (e) ;  and  this  also  is  of 
the  executory  kind,  the  operation  of  the  statute  being 
suspended  till  the  event  arrives  (/).  It  is  to  be  observed, 
however,  that  there  can  be  no  fee  simple  limited  after  a 
fee  simple,  even  under  the  Statute  of  Uses ;  but  only  a 
second  fee  simple  in  defeasance  of  the  first,  or  in  the 
nature  of  an  alternative  limitation,  and  this  only  within 
the  limits  of  the  Eule  against  Perpetuities,  hereafter  to 
be  described  (g). 

It  is  quite  evident  that  though,  in  its  nature,  an 
executory  Use  (whether  of  the  springing  or  shifting  kind) 
is  different  from  a  true  remainder,  yet  that  it  is  possible 
so  to  limit  a  future  interest  by  way  of  use  that  it  shall 
look  very  like  a  remainder.  Thus,  if  land  be  conveyed 
to  trustees  to  the  use  of  X.  for  life,  and,  on  hia  death,  to 
the  use  of  the  children  of  B.,  here,  until  recently,  if  the 
interest  of  B.'s  children  had  been  treated  as  a  remainder, 
the  result  would  have  been,  that  only  those  who  were 
born  in  X.'s  lifetime  could  take,  by  virtue  of  the  rule  that 

(a)  See  ante,  p.  194.  (d)  1  Saud.  Uses,  p.  149. 

(6)  Co.  Litt.  379  a;  Litt.  ss.  (e)  Sugd.  GUb.  152,  (n). 

721,  722,  723.  (/)  Ibid.  pp.  154,  155,  (n.) ; 

(c)  Sugd.  Gilb.  pp.  153,  154,  1  Sand.  Uses,  p.  144. 

(n.) ;  1  Sand.  Uses,  p.  152.  (jf)  See  post,  pp.  439-441. 
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a  contingent  remainder  failed  if  it  were  not  ready  to 
come  into  possession  on  the  expiry  of  the  particular 
estate  (a).  But  if  the  limitation  to  B.'s  children  were 
deemed  to  be  an  executory  interest,  then  all  B.'s  children, 
whenever  born,  will  be  entitled  to  share  (b).  Accordingly, 
it  is  important  to  remember  that  it  is  a  well  settled  rule 
of  the  common  law,  that  no  estate  capable  of  being  con- 
sidered as  a  remainder  should  ever  be  construed  as  a 
shifting  or  springing  use  (c).  But  this  maxim  has  now 
been  deprived  of  much  of  its  practical  importance  by  the 
Contingent  Eemainders  Act,  1877  (d),  already  referred 
to.  For  that  statute  enacts,  that  every  contingent  re- 
mainder created  by  any  instrument  executed  after  2nd 
August,  1877,  or  by  any  will  or  codicil  revived  or  re- 
published after  that  date,  which  would  have  been  valid 
as  a  springing  or  shifting  use  or  executory  devise  or 
other  limitation,  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder,  shall,  in  the  event 
of  the  prior  particular  estate  of  freehold  determining 
before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  all  respects  as  if  the  contingent  remainder 
had  originally  been  created  as  a  springing  or  shifting  use, 
or  other  executory  limitation. 

4.  The  grantor,  in  a  common  law  conveyance,  could 
not  reserve  to  himself,  nor  confer  on  any  other  person, 
the  power  of  revoking  or  altering  the  grant,  by  any 
future  act  or  instrument ;  for  that  was  deemed  repug- 
nant to  the  conveyance  itself  (e).  The  utmost  that  the 
common  law  allowed  was  a  deed  of  defeasance  (coeval 
with  the  grant,  and  therefore  esteemed  a  part  of  it)  upon 

(a)  See  ante,  pp.  221-224  warddne  (1757)  1  Ed.  34;  Cole 

(6)  Festing    v.  Allm  (1842)  v.  Smaell  (1843)  4  Dr.  &  "W.  27 ; 

12  M.  &    W.  279 ;    Symes  v.  White  v.  Summers  [1908]  2  Ch. 

Symes  [1896]  1  Ch.  272.  256. 

(c)  2     Wms.     Satmd.    388;  (i)  40  &  41  Viot.  c.  33. 

Pure%v. Borers (1671) 2  Wms.  (e)  Co.  Litt.  237  a;  2  Fonb. 

Saund.  380 ;  Carwardine  v.  Car-  158, 159. 

2  F  2 
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events  specifically  mentioned  (a).  But  the  limitation  of 
a  Use,  subject  to  a  power  of  this  description,  was  not 
considered  as  involving  any  repugnancy,  A  Use  was 
originally  a  mere  direction  to  the  trustee  how  he  was  to 
deal  with  the  legal  estate ;  and  the  direction  might  be 
recalled  or  changed  (6).  In  a  conveyance,  therefore, 
under  the  Statute  of  Uses,  a  proviso  giving  to  the  grantor, 
the  grantee,  or  a  stranger,  authority  to  revoke  or  alter, 
by  a  subsequent  act,  the  estate  first  granted,  is  valid; 
being  in  effect  no  more  than  an  authority  to  revoke  the 
Use  first  limited,  and  to  declare  a  new  one  (c).  Such 
provisoes  are  called  powers,  a  term  properly  applicable 
to  all  authorities,  as  distinguished  from  estates.  And  these 
powers  are  either  mere  powers  of  revocation,  enabling  the 
grantor  simply  to  recall  what  he  has  bestowed ;  or  they 
&TCQ  powers  of  revocation  and  of  new  appointment  (d),  or  of 
appointment  simply,  authorising  the  grantor,  or  some 
other  person,  to  make  a  new  disposition  of  the  estate. 

Powers  of  revocation  and  of  new  appointment  are  of 
frequent  occurrence  in  family  settlements ;  their  object 
being  to  carry  into  effect  with  greater  convenience  the 
arrangements  actually  contemplated.  Thus,  if  a  life 
estate  be  limited  to  the  settlor,  with  remainder  over,  it 
was,  before  the  Settled  Land  Act,  1882,  common  to  insert 
a  power  enabling  him  from  time  to  time  to  make  effectual 
leases  of  the  property  in  possession,  for  terms  not  exceed- 
ing twenty-one  years — a  privilege  reasonable  and  con- 
venient in  itself,  but  which  (apart  from  statute)  was  not 
incident  to  the  estate  of  a  tenant  for  life  generally.  Of 
the  same  nature,  in  general,  are  the  usual  powers  of 
jointuring,  selling,  charging  land  with  the  payment  of 
sums  of  money,  and  the  like  (e).  All  these  are  technically 
described  as  powers  of  revocation  and  of  new  appoint- 
ment; because,  in  authorizing  a  new  disposition  not 

(a)  See  rtmfe,  pp.  419,  420.  (d)  1   Sand.   Uses,  p.  155;  4 

(6)  Sugd.  GUb.  158  (n.).  Cruise,  Big.  228. 

(c)  Ibid.  (e)  2  Sand.  Uses,  p.  81. 
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made  by  the  conveyance  itself,  they  operate  pro  tanto  as 
a  revocation  of  those  dispositions  which  it  contains  (a). 
Such  a  power,  if  closely  considered,  will  be  found  to 
amount  to  an  authority  to  create  a  Use,  to  take  effect  in 
derogation,  to  a  certain  extent,  of  the  Uses  first  limited ; 
or  rather  to  the  virtual  limitation  of  an  executory  Use  of 
that  description,  in  favour  of  such  person,  and  for  such 
estate,  as  shall  be  defined  by  the  subsequent  act  of  the 
donee  of  the  power  (6). 

The  subsequent  exercise  of  the  power  is  called  an 
appointment.  Its  effect  is  to  raise,  in  favour  of  the 
appointee,  a  Use  corresponding  to  the  estate  appointed. 
This  Use,  being  served  out  of  the  original  seisin,  is 
immediately  executed  by  the  statute,  and  transmuted 
into  the  equivalent  legal  estate  (c).  As  a  general  rule, 
the  mode  of  exercising  the  power  prescribed  must  be 
strictly  followed ;  but  where  the  power  is  to  be  exercised 
by  deed,  a  deed  attested  by  two  witnesses  is  now  in  all 
cases  sufficient  (d),  while  an  appointment  by  will  must 
comply  with  the  provisions  of  the  Wills  Act(e).  An 
appointment  is  not  considered  as  an  independent  con- 
veyance (/) ;  it  is  merely  ancillary  to  the  deed  or  will 
creating  the  power,  which  (as  already  observed)  contains, 
in  effect,  a  prospective  limitation  of  the  new  Use.  But 
there  is  a  great  difference  in  this  respect  between  a 
general  power  of  appointment  (whereby  the  appointor  is 
at  liberty  to  exercise  the  power  absolutely  at  his  own 
discretion)  and  a  fecial  power  (whereby  the  appointor 
must  exercise  it,  if  at  all,  in  favour  of  the  members  of  a 
limited  class  of  persons).  For,  in  the  latter  case,  the 
appointee  is  considered  for  most  purposes  as  deriving 
his  title  under  the  original  conveyance,  and  to  be  in  the 

(a)  Ibid.  p.  155 ;    4    Cruise,  Cruise,  Dig.  228. 
Big.  228.  (d)  Law  of  Property  Ameud- 

(6)  Sugd.  GUb.  152, 153,  (n.) ;  meat  Act,  1859,  s.  12. 
2  Sand.  Uses,  p.  81.  (e)  S,  10. 

(c)  2   Sand.    Uses,  p.  82 ;   4         (/)  2  Sand.  Uses,  p.  84. 
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same  position  as  if  that  instrument  had  actually  con- 
tained a  limitation  in  his  favour,  to  the  extent  of  the 
estate  appointed  (a) ;  while,  in  the  former,  the  appointee 
is  deemed  to  take  exclusively  from  the  appointor.  This 
is  important,  especially  with  regard  to  the  Eule  against 
Perpetuities,  hereafter  to  be  explained.  And  with  regard 
to  such  powers  generally,  the  Conveyancing  Act,  1881  (b), 
now  enables  the  donee  of  a  power,  even  though  a  married 
woman  restrained  from  anticipation  (c),  and  whether  the 
power  is  coupled  with  an  interest  or  not,  to  release  the 
power  by  deed,  or  by  deed  to  contract  not  to  exercise 
the  power ;  and  the  Conveyancing  Act,  1882  (d),  enables 
him  to  disclaim  the  power. 

Not  only  as  to  the  limitation  of  estates,  but  in  other 
particulars,  there  are  differences  between  conveyances  to 
Uses  and  conveyances  at  common  law.  The  possession 
was  indeed  given  by  the  conveyance  to  Uses,  quite  as 
effectually  as  if  the  alienee  had  received  livery  of  seisia, 
or  had  made  actual  entry  (e) ;  but,  inasmuch  as  the  con- 
veyance to  uses,  e.g.,  a  bargain  and  sale,  conveyed  the 
possession  by  construction  of  law  only,  so  it  differed 
from  a  feoffment  in  such  incidents  as  resulted  from 
delivery  of  possession  in  point  of  fact.  Therefore,  though 
a  feoffment,  when  made  by  the  tenant  in  actual  posses- 
sion, was  capable  of  passing  a  wrongful  estate  of  freehold, 
and,  when  made  by  a  particular  tenant  for  a  greater 
estate  than  he  could  lawfully  convey,  occasioned  a  for- 
feiture (or,  in  the  case  of  a  tenant  in  tail,  a  discontinu- 
ance) of  the  particular  estate,  and  the  contingent 
remainders  dependent  on  that  estate  were  defeated,  no 
such  results  followed  from  any  conveyance  by  way  of 
Use  (/).    For  by  the  feoffment  there  was  an    actual 

(a)  4  Cruise,  Big.  282,  497;  (c)  In  re  CMsholm's  Settle- 

Bringloe  v.   Goodson   (1838)  4  ment  [1901]  2  Ch.  82. 
Bing.  N.  C.  734;  Sugd.  Powers,         (d)  45  &  46  Viot.  c.  39,  s.  6. 
p.  470.  (e)  2  Sand.  Uses,  p.  52. 

(6)  44  &  45  Vict.  c.  41,  s.  62.         (/)  Ibid.  p.  73. 
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investiture  of  the  possession,  as  for  an  estate  of  freehold, 
which,  it  was  held,  must  take  effect,  either  lawfully,  or 
tortiously  (as  it  was  called).  On  the  other  hand,  convey- 
ances by  way  of  Use  could,  in  their  nature,  pass  no 
more  than  the  grantor  might  lawfully  transfer  (a) ;  they 
received  accordingly  the  appellation  of  'lawful'  or 
'  innocent '  conveyances  (6).  But  by  the  passing  of  the 
Eeal  Property  Act,  1845  (c),  which  enacts  that  henceforth 
a  feoffment  shall  not  have  any  tortious  operation,  this 
distinction  has  so  far  lost  its  importance. 

And  the  Statute  of  Uses,  while  it  thus  enabled  owners 
to  dispose  of  their  lands  in  methods  more  suitable  to  the 
exigencies  of  social  life,  opened  the  door  at  the  same  time 
to  inconveniences  of  a  different  description.  For,  as 
'  executory '  or  future  Uses  were  not,  like  contingent 
remainders,  liable  to  fail  by  not  being  ready  to  come  into 
possession  on  the  expiry  of  a  previous  or  particular 
estate,  it  was  possible  for  a  settlor,  whilst  they  remained 
unfettered  in  extent,  to  tie  up  his  land  by  creating  a 
long  string  of  remote  future  executory  interests.  The 
dangers  of  this  practice  long  exercised  the  minds  of 
the  judges,  both  of  the  common  law  and  of  the  equity 
tribunals ;  and  at  last  they  established  the  so-called 
'  Rule  against  Perpetuities,'  which,  though  at  first 
applicable  only  to  limitations  of  the  kind  we  are  now 
discussing,  has  since  been  made  applicable  to  other  kinds 
of  future  interests,  both  in  land  and  personalty  (d).  We 
have  seen  (e)  as  regards  remainders,  that,  even  under  a 
strict  settlement,  an  estate  tail  could  not,  after  Taltai-um's 
Case,  be  preserved  from  alienation  longer  than  during 
the  life  of  the  taker  of  the  first  estate  of  freehold  and  the 

(a)  Fearne  by  Butler,  p.  322.  Worthing  Corporations. Heather 

(6)  Ihid.  [1906]  2  Ch.  532  (options  to  pur- 

(c)  8  &  9  Vict.  c.  106,  s.  4.  chase) ;  Be  Da  Costa  [1912]  1 

(d)  Be    Ashforth    [1905]     1  Ch.  337  (oominon  law  conditions). 
Ch.  535  (contingent  remainders);  (e)  See  ante,  pp.  155, 156. 
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nonage  of  the  tenant  in  tail  next  in  remainder ;  because,  on 
attaining  the  age  of  twenty-one,  the  latter  was  competent, 
with  the  concurrence  of  the  former,  to  suffer  a  recovery. 
By  analogy  to  that  limit  (a),  it  was,  after  long  hesitation, 
ultimately  settled  by  judicial  decision,  that  an  estate 
limited  by  way  of  executory  Use  must  vest  within,  at  the 
latest,  some  specific  life  or  lives  in  being  at  the  time  when 
the  instrument  containing  the  limitation  comes  into 
operation,  and  twenty -one  years  afterwards  (b).  For 
example,  if  a  man  be  seised  in  fee  of  lands,  and  devises 
them  to  the  first  son  of  J.  S.  that  shall  attain  the  age  of 
twenty-one  years,  this  limitation  is  good  within  the  rule ; 
for  here  the  estate  must  at  the  latest  vest  on  the  expira- 
tion of  J.  S.'s  life  and  the  infancy  of  his  son,  an  event 
which,  allowing  a  few  months  (if  necessary)  for  gestation, 
cannot  take  place  more  than  twenty-one  years  after  the 
death  of  J.  S.,  a  person  in  being  at  the  date  of  the  settle- 
ment. But  a  limitation,  whether  by  deed  or  will,  to 
J.  S.'s  future  grandsons,  must  necessarily  violate  the 
rule ;  for  it  is  clear  that,  until  a  person  is  dead  leaving 
no  issue,  it  is  impossible,  to  say  that  he  may  not  have 
grandsons  born  more  than  twenty-one  years  after  his 
death. 

Again,  when  the  period  at  which  the  estate  is  limited 
to  vest  comprises  no  life  or  lives  in  being,  it  is  not 
allowed  to  exceed  twenty-one  years  from  the  time  when 
the  limitation  is  created  (c) ;  together  with,  of  course,  the 
period  of  gestation,  if  any.  And  all  limitations  following 
a  limitation  void  as  contrary  to  the  Eule  against  Perpetui- 
ties are  also  void  (d).  And  the  law  so  much  abhors  a 
perpetuity,  that  any  limitation,  either  for  a  legal  or  for  an 
equitable  interest,  by  way  of  executory  Use,  or  otherwise, 

(a)  Co.  Litt.  by  Harg.  20  a      [1903]  2  Ch.  411. 

note  (5).  (c)  Palmer  v.  Holford  (1818) 

(b)  Cadell  v.  Palmer  (1835)      4  Kuss.  403. 

10  Bing.  140 ;  7  BUgh  (N.  S.)  {d)  Hale  v.  Hale    (1876)    3 

202 ;    In   re    Wilmer's    Trusts      Ch.  D.  643. 
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of  such  a  nature  as  to  lead  to  the  possibility,  if  it  were 
allowed,  of  exceeding  the  limit  of  time  prescribed  by  this 
Rule  against  Perpetuities,  is  absolutely  void;  whether 
or  not,  in  the  events  which  have  actually  happened,  the 
period  of  vesting  has  not  actually  transgressed  the  rule. 
Thus  a  gift  by  will  to  the  grandchildren  of  X.  would  be 
bad ;  even  though,  as  a  fact,  X.  died  immediately  after 
the  testator,  leaving  no  children,  and  so  no  more  grand- 
children could  be  born  after  his  death  (a).  And  in 
furtherance  of  the  rule,  it  has  been  enacted  by  the 
Conveyancing  Act,  1882  (b),  that  an  executory  interest  in 
land,  created  by  an  instrument  coming  into  operation 
after  1882,  to  take  effect  in  default  of  issue,  or  on  failure 
of  th^  issue,  of  the  person  to  whom  the  estate  is  limited 
subject  to  the  interest,  shall  become  void  as  soon  as  any 
of  such  issue  attains  the  age  of  twenty-one  years. 

In  connection  with  the  Bule  against  FerpetuiUes, 
the  law  limiting  the  accumulation  of  income  may  also 
properly  be  considered.  For,  in  the  case  of  Mr.  Thellus- 
son's  will,  where  there  was  a  direction,  that  the  income 
of  the  testator's  property  should  be  accumulated  during 
the  lives  of  all  his  children,  grandchildren,  and  great- 
grandchildren, living  at  the  time  of  his  death,  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  for 
the  benefit  of  descendants  living  at  the  death  of  the 
survivor,  the  Court  held  that  the  direction  (seeing  that  it 
kept  well  within  the  Eule  against  Perpetuities)  was  valid. 
The  legislature,  however,  thought  it  expedient  to  put  a 
check,  for  the  futurej  on  dispositions  of  that  description. 
Accordingly,  by  the  Accumulations  Act,  1800,  commonly 
called  the  Thellusson  Act,  it  was  enacted,  that  no  such 
accumulation  should  be  allowed  for  a  longer  term  than 
the  life  of  the  grantor,  or  twenty-one  years  from  the 
death  of  the  grantor  or  testator,  or  during  the  minority 


(a)  Gadell  v.  Palmer  (1835)      [1891]  3  Ch.  197. 
10   Bing.   140 ;    In  re  Mervin         (6)  45  &  46  Viot.  o.  39,  s.  10. 
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of  any  person  living  or  en  ventre  sa  mere  at  the  death  of 
such  grantor  or  testator,  or  during  the  minority  only  of 
any  person  who,  under  the  Uses  or  trusts  of  the  instru- 
ment directing  such  accumulation,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  income  so  directed 
to  be  accumulated.  It  is  to  be  noted  that  these  periods 
are  not  cumulative,  but  alternative ;  that  is,  the  accumu- 
lation directed  must  be  for  only  one  of  them  (a).  The 
statute  further  enacted,  that,  where  any  accumulation  was 
directed  contrary  to  the  Act,  it  should  be  totally  void ;  and 
that  the  income  during  the  time  the  property  was  directed 
to  accumulate  contrary  to  the  Act,  should  go  to  such 
person  as  would  have  been  entitled  thereto,  if  no  such 
accumulation  had  been  directed  (6).  Where,  however, 
the  direction  to  accumulate  violates,  not  merely  the  pro- 
visions of  the  Act,  but  the  Eule  against  Perpetuities, 
then  it  is,  in  cases  to  which  the  Act  applies,  totally  void ; 
for  a  direction  to  accumulate  is,  in  effect,  a  postponement 
of  alienation  (c) .  The  Act  does  not  extend,  however,  to  any 
provision  for  payment  of  debts  of  the  settlor  or  any  other 
person  (d),  or  for  raising  portions  for  children  of  the 
settlor  or  of  any  person  taking  any  interest  under  the 
settlement  (e),  or  to  any  direction  touching  the  produce 
of  wood  or  timber  (/). 

By  the  Accumulations  Act,  1892  (g),  no  person  may 
now  settle  any  property  in  such  manner  that  the  rents 
or  income  thereof  (or  any  part  of  such  rents  or  income) 
shall  be  accumulated,  for  the  purchase  of  land  only,  for 
any  longer  period  than  during  the  minority  of  the  person 
entitled  to  the  land  to  be  purchased. 


(a)  Jogger  v.   Jogger  (1884)  1  Ch.  826. 

25  Ch.  D.  729.  (e)  In  re  Stephens  [1904]  1 

(6)  S.   1 ;   Jagger  v.    Jagger,  Ch.  322. 

ubi  swp.  (,/)  Matthews  v.  Keble  (1868) 

(c)  Morshall     v.     Hollowm)  L.  R.,  3  Ch.  App.  691. 
(1818)  2  Swanst.  432.  (g)  55  &  56  Vict.  c.  58. 

(d)  In   re  Heathcote   [1904] 
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Finally,  it  may,  perhaps,  be  noted,  that  any  attempt 
to  impose  a  direction  to  accumulate  upon  an  absolute 
owner  in  fee,  even  for  his  own  benefit,  would,  quite  apart 
from  the  Accumulation  Acts,  be  void  as  a  restriction  on 
the  disposition  of  a  fee  simple  (a). 

(a)  Re  Trevcmion  [1910]  2  Ch.  538.    (See  ante,  p.  196.) 
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CHAPTER  XXI. 

OP    CONVEYANCES    BY   TENANTS    IN    TAIL,    AND    BY 
MABEIED   WOMEN. 


Conveyances  by  tenants  in  tail  and  by  married 
women  may  properly  be  considered  by  themselves  as  a 
separate  class  of  conveyances.  For  although  a  tenant 
in  tail  has  an  estate  of  inheritance,  yet  by  none  of 
the  conveyances  hitherto  examined,  unaccompanied  by 
the  solemnities  to  be  presently  referred  to,  can  any 
indefeasible  interest  be  granted  by  him  beyond  the 
period  of  his  own  life ;  and,  as  regards  married  women, 
particular  solemnities  have  also  been  appointed  for  the 
alienation  by  them  of  their  lands  and  tenements,  other, 
of  course,  than  their  separate  estates. 

The  law  relative  to  the  conveyances  of  tenants  in  tail 
and  of  married  women  who  are  not  within  the  terms  of 
the  recent  Married  Women's  Property  Acts,  is  now 
principally  contained  in  the  Pines  and  Recoveries  Act, 
1833  (a).  By  this  statute  simpler  modes  of  assurance 
were  substituted  for  the  old  fines  and  recoveries  (b)  which 
were  in  use  by  tenants  in  tail,  and  for  the  old  fines 
which  were  in  use  by  married  women ;  and  fines  and 
recoveries  are,  for  the  future,  abolished. 

It  is  not,  therefore,  necessary  now  to  discuss  at  any 
length  the  old  processes  of  alienation  by  fine  and  re- 
covery. It  is  sufficient  to  say,  that  a  fine  was  a  collusive 
action  to  recover  the  land  to  be  alienated,  in  which  the 
defendant  acknowledged  the  plaintiff's  title;  while  in  a 
recovery  the  action  (though  collusive)  was  not  com- 
promised. The  importance  of  the  distinction  between 
them  lies  now  in  this.  In  the  first  place,  a  fine  could 
be  levied,  as  the  phrase  was,  by  a  tenant  in  tail  in 
(a)  3  &  4  Wm.  4,  0.  74.  (6)  See  anU,  pp.  155, 156. 
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remainder ;  while  a  recovery  could  be  suffered  only  by  a 
tenant  in  tail  in  possession,  or  by  a  tenant  in  tail  in 
remainder  with  the  consent  of  the  ttoant  for  life  in 
possession.  In  the  second  place,  a  fine  only  barred  the 
issue  in  tail ;  it  did  not  bar  the  reversion  or  the  re- 
mainders on  the  estate  tail;  while  a  recovery  barred 
both,  and  thus  transferred  a  fee  simple,  not,  as  a  fine 
did,  a  mere  base  fee  liable  to  determine  on  the  failure  of 
the  issue  of  the  former  tenant  in  taiil.  And  these  dis- 
tinctions are  material  to  be  known ;  because  the  effect, 
though  not  the  form,  of  them,  is  continued,  as  we  shall 
see,  by  the  Fines  and  Eecoveries  Act.  Two  points  further 
may  be  noted.  Both  a  fine  and  a  recovery,  when  the 
husband  concurred  therein,  bound  a  married  woman  (a) ; 
and  a  recovery  suffered  by  a  tenant  for  life  caused  a 
forfeiture  of  the  life  estate,  and  operated  to  convey  a 
tortious  fee  simple  (6). 

With  these  preliminary  observations,  we  now  proceed 
to  consider  the  simpler  assurances  which  have,  by  the 
Fines  and  Eecoveries  Act,  1833,  been  substituted  for 
fines  and  recoveries. 

And,  first,  with  reference  to  the  barring  of  estates  tail, 
the  statute  provides  in  substance  as  follows.  Every  actual 
tenant  in  tail  (c),  (other  than  a  tenant  in  tail  after  possi- 
bility of  issue  extinct)  {d) ,  whether  in  possession,  remainder, 
contingency,  or  otherwise,  has  full  power  to  dispose  of 
the  lands  entailed,  for  an  estate  in  fee  simple  absolute,  or 
for  any  less  estate,  as  against  all  persons  claiming  under 
the  estate  tail,  or  in  respect  of  any  ulterior  estate,  includ- 
ing the  Crown  (e).  And  such  disposition  may  be  made 
by  any  of  the  assurances  (a  will  only  excepted)  which 

(a)  5  Cruise,  Big.  392.  (d)  S.  18. 

(6)  Boe  d.  Bavies  v.  Gatacre  (e)  S.  15.     (There  is  an  ex- 

(1838)  5  Bing.  N.  C  609.  ception  where  the  estate  tail  was 

(c)  The '  actual  tenant  in  tail '  originally  granted  by  the  Crown 

is  "  the  tenant  of  an  estate  tail  for  services  rendered  (s.  18 ;  A.- 

whioh    shall    not    have    been  G.  v.  B.  of  Bichmond  (No.  2) 

barred."  [1907]  2  K.  B.  940).) 
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would  have  sufficed  for  the  purpose,  supposing  the  estate 
to  have  been  a  fee  simple  absolute ;  but  the  disposition 
must  be  an  actual  conveyance,  not  one  resting  in  contract 
only,  and  must  be  enrolled  in  Chancery  (now  the  Central 
Office)  within  six  calendar  months  after  its  execution  (a). 
An  estate  tail  in  lands  of  freehold  tenure  may  conse- 
quently now  be  barred  as  against  the  grantor  himself, 
the  issue  in  tail,  and  all  others  in  remainder,  reversion, 
or  other  expectancy,  by  any  of  the  conveyances  (whether 
at  common  law  or  under  the  Statute  of  Uses)  which  have 
been  discussed  in  former  chapters ;  always  supposing 
such  conveyance  to  be  by  deed,  and  that  the  deed  is 
duly  enrolled  within  the  time  limited  in  that  behalf.  If 
the  enrolment  be  made  in  due  time  (b),  the  deed  takes 
effect  from  the  execution  (c)  ;  but  a  subsequent  deed,  if 
first  enrolled,  will  be  entitled  to  priority  (d). 

But  it  will  be  recollected,  that  though,  by  a  fine,  the 
issue  might  always  be  barred  at  pleasure,  a  common 
recovery  (which  alone  barred  those  in  remainder  or 
reversion)  was  ineffectual  when  suffered  by  a  tenant 
in  tail  not  having  an  estate  of  freehold  in  possession ; 
unless  he  obtained  the  concurrence  of  the  person  in 
whom  the  freehold  in  possession  was  vested.  It  was 
thought  desirable  to  preserve  this  distinction  for  the 
purpose  of  affording  protection  to  family  settlements,  in 
which  it  is  usual  to  vest  in  the  parent  a  life  estate,  and 
to  limit  estates  in  remainder  to  the  sons  successively  in 
tail,  expectant  on  the  determination  of  such  life  estate. 
Accordingly,  it  is  provided  by  the  Pines  and  Becoveries 
Act  (e),  that  no  disposition,  by  a  person  who  is  tenant  in 
tail  under  a  settlement,  shall  be  effectual  to  bar  any 
person  but  those  claiming  by  force  of  the  entail  (that 
is  to  say,  the  issue  only) ;  unless  it  is  made  with  the  con- 
sent of  the  '  protector  of  the  settlement.'    The  *  protector 

(a)  3  &  4  "Wm.4  (1833),  o.  74,         (c)  S.  74. 

ss.  40,  73.  (d)  S.  74. 

(6)  S.  41.  (e)  S.  34. 
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of  the  settlement '  is,  in  the  absence  of  any  express  pro- 
vision in  the  settlement  appointing  another  person  to  the 
office  of  protector,  the  person  who  is,  by  virtue  of  the 
settlement,  tenant  of  the  first  beneficial  estate  of  freehold, 
legal  or  equitable  (a),  or  for  years  determinable  on  a  life 
or  lives  prior  to  the  estate  tail.  It  is  n^aterial  to  remark, 
that  this  provision  is  expressly  confined  to  the  case  where 
the  prior  estate  is  created  by  the  same  settlement  as  the 
entail ;  on  the  other  hand,  the  fact  that  the  person 
entitled  under  the  settlement  to  such  estate  has 
alienated  his  own  interest  therein,  does  not  deprive  him 
of  his  position  as  '  protector'  (b).  But  although,  in  the 
absence  of  express  provision,  the  tenant  of  the  first  free- 
hold or  quasi-freehold  interest  under  the  settlement  is 
the  protector,  yet  the  settlor  himself  may,  in  the  settle- 
ment creating  the  entail,  appoint  any  person  or  persons 
in  esse  (not  exceeding  three  in  number)  to  act  in  the 
capacity  of  protector  (the  tenant  of  the  prior  estate 
being  included  in  the  number  or  not,  at  the  pleasure  of 
the  settlor),  and  may  also  insert  in  the  settlement  a 
power  for  the  substitution  of  others,  in  the  event  of 
the  death  or  retirement  of  those  originally  nominated  (c). 

And  the  Act  provides  specifically,  that  a  lessee  at  a 
rent,  or  anyone  entitled  as  dowress,  bare  trustee,  heir, 
executor,  administrator,  or  assign  {d),  shall  not  be 
deemed  the  protector. 

When  the  person  who  would  otherwise  be  protector  is 
incompetent  by  reason  of  insanity,  the  Lord  Chancellor 
(or  other  person  deputed  to  exercise  the  royal  functions 
with  respect  to  idiots  and  lunatics)  is  to  become  protector 
in  his  stead;  and  where  he  who  would  otherwise  be 
protector  is  disabled  by  treason  or  felony,  the  office  is 
vested  in  the  Chancery  Division,  to  which  latter  juris- 
diction it  is  also  confided  in  some    other    particular 

(a)  In  re  Dudson's  Contract      1833,  s.  22. 
(1878)  8  Ch.  D.  628.  (c)  S.  32. 

(6)  Pines  and  Eeooveries  Act,         (d)  Ss.  26,  27,  28,  31. 
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cases  (a).  A  married  woman  is  competent  to  be  pro- 
tector ;  and  if  the  prior  estate,  in  respect  of  which  she 
becomes  so,  is  held  by  her  to-  her  separate  use,  she  is  to 
hold  the  office  independently  of  her  husband.  But  where 
the  estate  is  not  so  held,  she  acts  in  conjunction  with 
him  only  (6).  We  may  remark,  too,  that  the  office  of 
protector  is  in  every  case  of  a  purely  discretionary 
character;  so  that  the  protector  is  absolutely  free  from 
all  control  in  its  exercise,  and  cannot,  even  by  his  own 
previous  agreement,  fetter  his  free  agency  in  this 
respect  (c).  And  lastly,  with  regard  to  the  consent 
which  it  is  thus  absolutely  in  his  power  to  grant  or  to 
withhold,  that  consent  may  either  be  given  by  the  same 
instrument  which  makes  the  disposition,  or  by  a  separate 
one  to  be  executed  on  or  before  the  same  day  with  the 
other,  and  to  be  duly  enrolled.  When  once  given,  the 
consent  cannot  be  revoked  {d). 

Where  an  assurance  is  executed  by  a  tenant  in  tail,  in 
such  form  and  with  such  attendant  ceremonies  as  the 
statute  requires,  it  passes  an  indefeasible  estate  in  fee 
simple  absolute,  or  for  life,  or  years,  or  otherwise, 
according  to  the  nature  of  the  limitation,  and  destroys 
all  remainders  and  executory  interests  limited  after  or  in 
defeasance  of  the  estate  tail ;  though  not,  of  course,  any 
interests  prior  to  the  estate  tail(e).  If,  however,  it  be 
executed  without  the  consent  of  the  protector,  in  a  case 
where  a  protector  exists  (/),  its  effect  is  only  to  bar  the 
tenant  and  the  issue  in  tail,  or,  in  other  words,  to  create  a 
'  base  fee ' ;  and  the  rights  of  other  persons  claiming  in 
expectancy  on  the  estate  tail  are  in  that  case  not 
affected  (g).    It  is,  however,  in  the  power  of  the  tenant 

(a)  Fines  and  Recoveries  Act,  (d)  Ibid.  ss.  42,  44,  46. 
ss.  33, 48.  (e)  Ibid.  ss.  15, 19. 

(b)  Ibid.  ss.  24,  45,  79;  (f)  Bellv. Holtby  (ISISilL.U. 
Married    Women's     Property  15  Bq.  178. 

Act,  1907,  s.  3.  (g)  Fines  and  Recoveries  Act, 

(c)  Fines  and  Recoveries  Act,      1833,  ss.  15,  34. 
1833,  ss.  36,  37. 
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in  tail,  in  such  a  case,  by  afterwards  obtaining  the  consent 
of  the  protector,  and  ma^ng  a  new  disposition  thereon, 
or  by  confirming  his  former  disposition  when  the  pro- 
tectorship has  ceased,  to  enlarge  such  base  fee  into  a  fee 
simple  absolute  (a).  And  in  the  particular  case,  when, 
for  want  of  the  protector's  consent,  such  base  fee  is 
created,  and  the  immediate  remainder  or  reversion  in 
fee  happens  also  to  become  united  in  the  same  person 
with  the  base  fee,  the  latter  will,  without  any  such 
consent  or  new  disposition,  enlarge  into  a  fee  simple 
absolute  (6).  Finally,  by  the  Real  Property  Limitation 
Act,  1874  (c),  when  a  person  is  in  possession  of  a  base 
fee  for  twelve  years  after  the  original  tenant  in  tail  might 
have  barred  the  remainders  upon  it  without  the  consent 
of  anyone,  the  base  fee  becomes  a  fee  simple. 

It  is  a  curious  and,  perhaps,  not  very  practical  point, 
that  a  conveyance  without  enrolment  by  the  tenant  in 
tail,  e.g,,  an  ordinary  conveyance  by  deed,  gives  the 
grantee  not  (as  might  have  been  supposed)  an  estate 
pur  autre  vie,  but  a  fee  simple,  determinable,  immediately 
upon  the  death  of  the  tenant  in  tail,  by  entry  of  the  heir 
in  tail  (d).  Under  the  old  system,  a  feoffment  could  have 
worked  a  discontinuance,  which  deprived  the  issue  in  tail 
of  their  right  of  entry.  But,  of  course,  no  conveyance 
now  has  a  tortious  operation  (e). 

It  is  not  only  on  legal  estates  that  an  assurance  under 
the  statute  in  question  will  operate,  nor  in  respect  of 
these  only  that  its  operation  was  required.  It  is  indeed 
generally  true,  that  an  equitable  interest  will  pass  by 
any  instrument  sufficient  to  indicate  the  intention  of  the 
grantor ;  but  such  interests  when  entailed  are  exceptions 
to  this  rule,  and  cannot  be  transferred  except  by  the 
appropriate  methods.     It  was,  in  fact,  the  practice,  before 

(a)  Fines  and  Recoveries  Act,         (d)  Hankey  v.  Martin  (1883) 
1833,  ss.  19, 35.  49  L.  T.  560. 

(6)  S.  39.  (e)  See  ante,  pp.  404-405. 

(c)  37  &  38  Viet.  o.  57,  a.  6. 
S,C, — VOL,  I,  2  G 
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the  Fines  and  Eecoveries  Act  was  passed,  to  convey 
entailed  equitable  interests  through  the  medium  of  fines 
and  recoveries  (a) ;  which,  though  always  transacted  in  a 
common  law  court,  were  considered  in  equity  as  legitimate 
assurances  for  the  purpose.  Thus,  if  lands  were  given  to 
the  use  of  A.  in  fee,  in  trust  for  B.  in  tail,  with  remainder 
over,  a  fine  levied  or  recovery  suffered  by  B,  was  recognised 
in  the  courts  of  equity  as  a  bar  of  his  equitable  estate,, 
to  the  extent  to  which  the  same  assurance  would  have 
operated  on  a  legal  estate  of  the  same  description  (b). 
And  by  the  statute  of  1833,  a  similar  effect  now  belongs 
to  the  substituted  assurance  ;  -  the  word  '  estate '  being 
used  throughout  the  Act  to  express  an  interest  in  equity, 
as  well  as  at  law  (c). 

The  statute  is  also  framed  to  take  effect  not  only  on 
actual  entails,  but  upon  money  liable  to  be  converted 
into  land;  as  where  trustees  are  directed  to  invest 
money  in  land,  which,  when  purchased,  is  to  be  settled 
in  tail.  For,  with  respect  to  trusts  of  this  description, 
the  statute  enacts,  that  its  provisions  shall  be  applicable 
(so  far  as  circumstances  will  permit)  to  the  monies  so  to 
be  invested,  in  the  same  manner  as  they  would  apply  to 
the  lands  to  be  purchased,  supposing  the  same  to  be 
actually  purchased  and  settled  conformably  to  the  trust ; 
but  a  disposition  of  such  monies  by  the  tenant  in  tail 
must  be  made,  not  by  a  conveyance  appropriate  to  the 
passing  of  the  realty,  but  by  a  deed  of  assignment  in- 
rolled  in  Chancery  (now  the  Central  Office)  within  six 
calendar  months  after  its  execution  (d). 

Where  an  infant  is  tenant  in  tail  in  possession,  and 
the  Court  makes  a  vesting  order  under  the  Trustee  Act, 
1893  (e),  or  appoints  some  person  to  convey  the  estate 
of  the  infant,  the  effect  is  to  bar  the  estate  tail  and 

(a)  5  Cruise,  Big.  301,  461.  (d)  S.  71. 

(6)  Doe  d.  Cadogam  v.  EwaH         (e)  56  &  57  Vict.  o.  53,  ss.  31, 

(1838)  7  A.  &  E.  636.  32,  50. 
(c)  3  &  4  WiU.  4, 0.  74,  s.  1. 
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remainders  over;  for  the  order  vests  the  land  for  such 
estate  as  the  infant,  if  of  full  age,  could  convey  (a). 

The  Fines  and  Eecoveries  Act,  1833,  also,  as  we  have 
said,  deals  with  conveyances  by  married  women;  a 
subject  which  is  historically  connected  with  disentailing 
assurances  only  by  reason  of  the  fact,  that  a  fine  was 
also  the  appropriate  mode  of  binding  a  married  woman's 
interest.  For,  at  the  common  law,  as  we  have  seen  (b), 
a  married  woman  was  incapable  of  binding  herself  by  a 
conveyance  in  pais.  In  the  case  of  conveyance  by  fine, 
however,  where  the  Court  could  satisfy  itself  that  she 
was  acting  of  her  own  free  will,  the  same  objections  did 
not  exist.  And  although,  as  has  been  explained,  owing 
to  recent  changes  in  the  law,  a  married  woman  can 
now  generally  convey  as  a  feme  sole,  yet  there  are  a  few 
occasions  on  which  it  is  necessary  for  her  to  resort  to 
the  provisions  of  the  Fines  and  Becoveries  Act,  1833. 
Wherefore  it  is  important  to  know  that  the  statute 
provides,  generally,  that  a  married  woman  shall  be  as 
competent  as  if  she  were  a  feme  sole,  to  dispose  by  deed 
of  lands  of  any  tenure,  or  of  money  subject  to  be  invested 
in  the  purchase  of  lands,  and  also  to  extinguish  any 
estate  which  she,  (or  she  and  her  husband  in  her  right,) 
may  have,  or  any  power  which  may  be  vested  in  her, 
in  regard  to  lands  or  to  money  of  that  description ;  pro- 
vided that  her  husband  shall  concur  in  the  deed  (d),  and 
provided  also  that,  upon  the  execution  thereof,  or  at 
some  time  afterwards,  she  shall  produce  the  deed  and 
acknowledge  it  before  the  proper  authorities  (e). 

The  acknowledgment  may  be  taken  either  before  one 
of  the  Judges  of  the  High  Court  (/),  or  before  one  of  the 
commissioners  from  time  to  time  appointed  for  that 

(a)  Faber  v.  Montagu  [1896]  (d)  3  &  4  WiU.  4,  c.  74,  s. 

1   Ch.  549 ;   and  see  Powell  v.      77. 
Matthews  (1855)  1  Jur.  (N.  S.)         (e)  S.  79. 
973.  (/)  S.  80. 

(6)  See  ante,  p.  375. 

2  G  2 
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purpose  (a),  or  before  a  Judge  of  a  County  Court  (b).  It 
is  the  duty  of  such  authorities,  before  they  receive  her 
acknowledgment,  to  examine  the  woman  apart  from  her 
husband,  in  order  to  ascertain  her  free  and  voluntary 
consent ;  and,  in  the  absence  of  such  consent,  the 
acknowledgment  is  to  be  rejected,  and  the  deed  becomes 
void,  as  far  as  relates  to  her  execution  (c).  Supposing 
the  acknowledgment,  on  the  other  hand,  to  be  received, 
a  memorandum  of  the  fact  is  written  at  the  foot  or  in 
the  margin  of  the  deed ;  and  the  matter  is  therewith 
complete,  no  certificate  or  affidavit,  or  any  recording  of 
either,  being  required  (d). 

When  the  object  of  the  disposition  is  to  bar  the 
estate  tail  of  a  married  woman,  the  same  course  of  pro- 
ceeding is  to  be  observed  as  in  the  case  of  other  tenants 
in  tail ;  and  the  ceremony  of  acknowledgment  is  super- 
added (e).  By  the  provisions  of  a  later  enactment  (/), 
a  married  woman  is  now  empowered  to  disclaim,  or 
refuse,  an  estate,  by  deed  acknowledged,  in  cases  in 
which  she  cannot  do  so  as  a,  feme  sole. 

The  Court  is  also  empowered,  by  order  made  in  a 
summary  way  upon  the  application  of  the  wife,  and 
upon  such  evidence  as  to  the  Court  shall  seem  meet,  to 
dispense  (in  every  case  where  it  shall  appear  reasonable 
to  do  so)  with  the  concurrence  of  her  husband  in  her  acts, 
whether  in  barring  an  estate  tail,  or  in  executing  a  deed 
for  any  other  purpose  (g) ;  saving  nevertheless  such  rights 
as  the  husband  may  possess  independently  of  the  Act  (h). 

(a)  Conveyancing  Act,  1882,  s.  7.  It  seems  a  little  doubtful 
s.  7.  .  whether  a  married  woman  has 

(6)  County  Courts  Act,  1888,  power  to  disclaim  under  the 
s.  184  Married  "Women's  Property  Act, 

(c)  Pines  and  Recoveries  Act,      1882. 

1833,  s.  80.  (jr)  Goodchild      v.      Dmgal 

(d)  Conveyancing  Act,  1882,      (1877)3  Ch.  D.  650. 

s.  7.  (ft.)  Pines  and  Becoveries  Act, 

(e)  Pines  and  Beooveries  Act,  1833,  s.  91 ;  Fowlee  v.  Draycott 
1833,  ss.  40,  79.  (1885)  29  Ch.  D.  996. 

(/)  Real  Property  Act,  1845, 
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The  Fines  and  Eecoveries  Act  dealt  only  with  land ; 
but  a  statute  of  later  date,  viz.,  the  Eeversionary 
Interests  Act,  1857  (a),  enabled  a  married  woman  to  dis- 
pose (with  certain  exceptions)  of  her  future  interests  in 
personalty,  and  release  any  power  vested  in  her  with 
regard  to  personal  estate,  by  deed  acknowledged  under 
the  Fines  and  Eecoveries  Act,  1833 ;  and  this  Act  will 
still  apply  where  a  married  woman  has  not  power  to' 
alienate  as  a  feme  sole.  There  was  no  need  for  a  similar 
enactment  in  the  case  of  a  married  woman's  personalty 
in  possession,  which,  by  the  common  law,  passed  to 
her  husband  jure  mariti,  and  could  not,  therefore,  be 
alienated  by  her. 

(a)  20  &  21  Vict.  o.  57,  s.  1. 


(    454    ) 


CHAPTER  XXII. 

OF  THE  CONVEYANCE  BY  DEVISE  OB  WILL. 


A  WILL  may  be  defined  as  a  disposition  of  property, 
direct  or  indirect,  intended  to  take  effect  only  on  the 
death  of  the  maker,  and  to  speak  as  from  that  date. 
The  property  need  not  necessarily  be  that  of  the 
'  testator '  (as  the  maker  of  a  will  is  called) ;  for  a  will 
may  operate  as  the  exercise  of  a  power  of  appoint- 
ment (a)  over  property  belonging  to  another.  And  the 
disposition  may  be  indirect;  for  a  will  may  merely 
amount  to  an  appointment  of  executors,  which  now 
vests  all  the  testator's  property  in  them  (6),  and,  indeed, 
may  even  operate  as  the  exercise  of  a  power  of  appoint- 
ment (c).  On  the  other  hand,  no  disposition  which  pro- 
fesses to  affect  any  of  the  maker's  property  during  his 
lifetime,  or  to  be  irrevocable,  or  to  speak  otherwise  than 
as  from  his  death,  can  be  a  will ;  for  it  is  of  the  essence 
of  a  will  that  it  should  be  ambulatory  {d). 

The  right  to  make  a  will  is  merely  a  creature  of  the 
civil  state,  which  has  permitted  it  or  not  according  as 
pohtical  circumstances  have  appeared  to  dictate;  and 
even  where  it  is  permitted  by  law,  it  is  subjected  to 
different  formalities  and  restrictions  in  almost  every 
country.  In  our  own  country,  both  real  and  personal 
estate  have  long  been  capable  of  transmission  by  will ; 

(a)  As  to  powers  of  appoint-  bered  that  a  single   document 

ment,  see  ante,  pp.  436-438.  may  be  both  a  will  (in  one  or 

(6)  Land  Transfer  Act,  1897,  more  of  its  provisions)  and  a 

s.  1.  disposition  mfer'BiVos  (in  others). 

(c)  Be  Seabrook  [1911]  1  Ch.  (flross  v.  Cross  (1846)  8  Q.  B. 

151.  714). 

W)  But  it  should  be  remem- 
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but  for  the  present  we  shall  confine  ourselves  to  real 
estate  and  to  lands  of  freehold  tenure.  And  we  shall 
consider— I.  The  power  of  devise  itself ;  II.  The 
solemnities  which  attend  the  execution,  revocation,  and 
revival  of  wills;  III.  The  rules  of  construction  to 
which  devises  are  subject;  and  IV.  The  operation  of 
devises  in  conveying  or  hmiting  real  estate. 

[I.  As  to  the  power  of  devising.  It  seems  that,  at  a 
period  antecedent  to  the  Conquest,  lands  were  devisable 
in  this  country  (a).  Upon  the  introduction  of  the  mili- 
tary tenures,  however,  a  restraint  on  devising  lands 
naturally  followed ;  as  a  branch  of  the  feudal  doctrine  of 
non-alienability  without  the  consent  of  the  lord.  So  that 
after  the  Conquest,  no  estate  greater  than  a  term  of 
years  could  be  disposed  of  by  testament  (b) ;  except  only 
in  Kent  and  in  some  antient  boroughs,  and  in  a  few 
particular  manors,  where  the  old  Sa,xon  immunities  con- 
tinued, by  special  indulgence,  to  subsist  (c).  And  though 
the  feudal  restraint  on  alienation  by  conveyance  inter 
vivos  vanished  early,  yet  the  restraint  on  alienation  by 
will  continued  for  some  centuries  after. 

But  when  ecclesiastical  ingenuity  had  invented  the 
doctrine  of  Uses  (d),  as  a  thing  distinct  from  the  land,  Uses 
began  to  be  devised  very  frequently ;  and  the  devisee  of 
the  Use  could  in  Chancery  compel  its  execution  (e).  But 
when  the  Statute  of  Uses  (1535)  had  annexed  the  posses- 
sion to  the  Use,  these  Uses,  being  now  the  very  land 
itself,  became  no  longer  devisable ;  which  might  have 
occasioned  a  great  revolution  in  the  law  of  devises,  had 
not  the  Statute  of  Wills  (32  Hen.  8  (1540)  c.  1),  explained 
by  34  &  35  Hen.  8  (1543)  c.  5,  authorized  all  persons 
being  seised  in  fee  simple,  except  femes  covert,  infants, 

(a)  Wright,   Ten.    172.  Sed         (c)  Litt.    s.    167;   Co.    Litt. 

sqiMre.       (This    view    is  very      111. 
doubtful).  (d)  See  ante,  ch.  x. 

(6)  2  Inst.  7.  (e)Plow(i.414;Gilb.Devises,7. 
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[idiots,  and  persons  of  non-sane  memory,  by  will  in 
writing  to  devise  to  any  other  person,  except  to  bodies 
corporate,  two  thirds  of  their  lands,  tenements,  and 
hereditaments  held  in  chivalry,  and  the  whole  of  their 
lands  held  in  socage.  This  partial  power  of  devising 
lands  became,  of  course,  complete  upon  the  alteration  of 
tenures  effected  by  the  statute  of  Charles  the  Second, 
whereby  chivalry  was  converted  into  socage  (a).  And  a 
devise  under  these  statutes  took  effect,  not  only  upon 
equitable  interests,  but  also  upon  legal  estates ;  though  it 
long  remained  doubtful  whether  it  operated  under  the 
doctrine  of  Uses,  or  merely  by  virtue  of  the  Statute  of  Wills. 
But  the  devise  was  inoperative,  unless  the  land  belonged 
to  the  testator  at  the  time  of  making  his  will ;  and  so,  if 
the  testator  was  desirous  of  including  after-acquired 
lands  in  his  testamentary  dispositions,  a  new  will  or 
codicil,  or  a  re-execution  of  the  existing  will,  was  required 
for  the  purpose.] 

Various  other  statutes  were  passed  in  the  seventeenth 
and  eighteenth  centuries,  with  a  view  of  amending  the 
law  respecting  the  form  of  a  will  (6),  the  number  and 
qualifications  of  witnesses  required  (c),  the  nature  of  the 
interests  which  might  be  included  in  their  scope  (d),  and 
other  matters  of  detail.  But  all  these  were  superseded, 
if  not  actually  repealed,  by  the  important  Wills  Act 
passed  in  the  year  1837;  upon  which  nearly  all  of  the 
modern  law  of  the  subject  is  based. 

Under  that  Act,  any  person,  being  of  full  age  and  not 
under  any  legal  incapacity,  is  able  to  dispose  by  will  of 
all  real  and  personal  estate,  legal  or  equitable,  to  which 
he  or  she  shall  be  entitled  at  the  time  of  his  or  her  death, 
and  which,  but  for  such  disposition,  would  pass  to  his  or 
her  heir  at  law  (e).    The  width  of  this  provision  would 

(a)  12  Car.  2  (1660)  c.  24  (d)  55  Geo.  III.  (1816)  o.  192, 

(6)  Statute  of  Frauds  (1677)  s.  3. 

ss.  19,  20.  (e)  S.  3. 
(c)  25  Geo.  II.  (1752)  c.  6. 
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apparently  include  even  estates  tail ;  but  it  is  clear  from 
other  sources  that  estates  tail  were  not  intended  to  be 
included.  The  Act,  however,  expressly  extends  the 
power  of  disposition  to  an  estate  held  pur  autre  vie,  and 
to  any  contingent,  executory,  or  other  future  interest, 
and  even  to  a  right  of  entry  upon  land,  a  class  of  interest 
previously  regarded  as  incapable  of  being  devised  (a). 
The  power  is  also  expressly  extended  to  after-acquired 
property,  by  a  provision  that  all  real  estate,  to  which  the 
testator  is  entitled  at  the  time  of  his  death,  shall  pass  by 
his  will ;  notwithstanding  that  he  may  become  entitled  to 
the  same  subsequently  to  the  execution  of  the  will  (6). 
And,  there  being  no  exception  in  the  Act  with  regard  to 
corporations,  a  devise  even  to  a  body  corporate  is  now 
valid,  subject  to  the  Statutes  of  Mortmain,  by  which,  as 
we  have  seen  (c),  corporations  are  required  to  obtain  the 
Crown's  licence,  to  enable  them  to  become  the  holders 
of  land. 

On  the  other  hand,  the  Act  contains  an  express  excep- 
tion from  the  power  of  devising,  in  the  cases  of  married 
women  and  infants ;  the  first  being  only  allowed  to  make 
a  valid  disposition  in  cases  in  which  they  might  have 
donel  so  before  the  Act,  and  minors  being  made  wholly 
incompetent,  except  in  so  far  as  they  might  acquire  a 
right  to  make  a  will  of  personalty  under  the  existing 
provisions  of  the  law  relating  to  the  wills  of  soldiers  and 
sailors  on  service  {d).  To  these  exceptions  we  must  of 
course  understand  the  exceptions  to  be  taTjitly"  added 
which  would  be  introduced  by  the  general  rules  of  law, 
in  respect  of  idiots,  insane  persons,  and  others  labouring 

(a)  Good/right    v.     Forrester  ss.  7,  8,  16.    Under  the  excep- 

(1807)  8  !East,  552 ;  Pemberton  tion  contained  in  s.  11  of  the 

V.  Barnes  [1899]  1  Ch.  544.  Act,  it  has  been  held  that  a 

(6)  7  Will.  4   &  1  Vict.   c.  sailor    on    active    service    can 

26,  s.  3 ;  Marston  v.  Boe  (1838)  make  a  will  of  personalty  -while 

8  A.  &  E.  14.  he  is  under  age  (In  the  Goods 

(c)  See  cwiie,  ch.  xvi.  of  McMv/rdo    (1867)    L.    R.    1 

(d)  7  Wm.  4  &  1  Vict.  c.  26,  P.  &  D.  540). 
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under  personal  incapacity  to  convey  in  any  manner 
whatever  (a).  As  regards  married  women,  they  might, 
even  in  1837,  have  disposed  of  their  separate  real  estates 
by  will  (6).  They  might  too,  in  the  execution  of  a  power 
of  appointment,  have  disposed  of  real  estates  by  will  (c). 
And,  as  we  have  seen,  under  the  various  Acts  relating 
particularly  to  the  separate  estates  of  married  women  (d), 
they  now  have,  as  regards  their  separate  property,  the 
fullest  powers  of  devise,  as  indeed  of  alienation  generally, 
both  of  their  own  property  and  of  property  held  in  trust 
by  them  (e) . 

[II.  The  solemwities  which  attend  the  execution,  revocu' 
tion,  and  revival  of  a  will.  When  the  Statute  of  Wills  of 
1640  for  the  first  time  gave  legal  efficacy  to  devises  of 
realty,  innumerable  frauds  and  perjuries  were  introduced. 
This  need  occasion  no  surprise,  for  at  that  time  bare  notes, 
in  the  handwriting  of  the  party,  became  good  wills  within 
the  statute,  if  only  '  published '  by  him  as  such ;  that  is, 
if  only  declared  by  the  testator  to  be  intended  to  operate 
as  his  last  will  and  testament.  To  remove  all  which  oppor- 
tunities for  fraud,  therefore,  the  Statute  of  Frauds  (/) 
directed,  amongst  other  things,  that  devises  of  lands  and 
tenements  should  not  only  be  in  writing,  but  should  be 
signed  by  the  testator,  or  by  some  other  person  for  him 
in  his  presence  and  by  his  express  direction  (jr) ;  and 
should  also  be  subscribed,  in  his  presence,  by  three 
credible  witnesses  Qi). 

(a)  Smith  v.   Tebhitt  (1867)  Act,  1882,  and  ertending  s.  24 

L.  K.  1  P.  &  D.  398 ;  Bcmks  v.  of  the  Wills  Act  to  the  will  of  a 

Goodfellow    (1870)    L.    K    5  married  woman. 

Q.  B.  549.  (e)    Married  Women's   Pro- 

(6)  Sulme  v.  Tencmt  (1778)  perty  Act,  1907. 

Bro.  C.  C.  16.  (/)  29  Car.  2  (1677)  c.  3,  s.  5. 

(c)  Peacock  v.   Monk  (1751)  (jr)  Baker  v.  Benning  (1838) 

2  Ves.  Sen.  at  p.  191.  8  A.  &  E.  94. 

(a!)  Married  Women's    Pro-  Qi)  Roberts  v.  Phittips  (1855) 

perty     Act,     1893,    amending  4  El.  &  Bl.  450. 
Married     Women's     Property 
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[In  the  construction  of  the  Statute  of  Frauds,  it  was 
settled,  that  the  testator's  name,  written  with  his  own 
hand  at  the  beginning  of  a  will,  as,  "  I  John  Mills,  do 
make  this  my  last  will  and  testament,"  was  a  sufficient 
signing,  if  intended  as  such  by  the  testator.  It  was  also 
determined,  that,  though  the  witnesses  must  all  see  the 
testator  sign,  or  at  least  see  him  acknowledge  his  signa- 
ture, yet  they  need  not  all  be  present  at  the  same  time  (a), 
though  they  must  all  subscribe  their  names  in  his 
presence;  lest  by  any  possibility  they  should  mistake 
the  instrument  (6).  On  the  other  hand,  the  judges  were 
extremely  strict  in  regard  to  the  credibility,  or  rather  the 
competency,  of  the  witnesses ;  for  they  would  not  allow  any 
legatee,  nor  a  creditor  by  simple  contract,  where  the  legacies 
and  debts  were  charged  on  the  real  estate,  to  be  a  competent 
witness  to  the  devise  (c).  This  determination,  however, 
alarmed  many  purchasers  and  creditors,  and  threatened 
to  shake  most  of  the  titles  in  the  kingdom,  that  depended 
on  devises  by  will.  For  if  the  will  was  attested  by  a 
servant  to  whom  wages  were  due,  by  the  apothecary  or 
attorney  whose  very  attendance  made  them  creditors,  or 
by  the  minister  of  the  parish  who  had  any  demand  for 
tithes  or  ecclesiastical  dues  (and  these  are  the  persons 
most  likely  to  be  present  at  the  testator's  last  iHness), 
and  if,  in  such  case,  the  testator  had  charged  his  real 
estate  with  the  payment  of  his  debts,  every  disposition  in 
the  will,  so  far  as  it  related  to  real  property,  would  have 
been  utterly  void.  This  occasioned  the  statute  25  Geo.  2 
(1751)  c.  6,  which  restored  both  the  competency  and  the 
credibihty  of  such  legatees,  by  declaring  void  all  legacies 

(a)  Anon.  (1680)  Freem.  486 ;  contract  creditors  had  no  claim 
Cook  V.  Parsons  (1701)  Prec.  in  on  the  real  estate  of  a  deceased 
Ch.  185.  debtor ;    unless    there   was    a 

(b)  Longford  v.  Eyre  (1721)  charge  to  that  effect.  The  law 
1  P.  Wms.  740.  was    altered   in    1833,  by   the 

(c)  Holdfast  T.  Dowsing  Administration  of  Estates  Act 
(1749)  Stra.  1253.  (This  was  of  that  year  (3  &  4  WiH.  4,  c. 
because,  in  those  days,  simple  104).) 
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[given  to  witnesses,  and  thereby  removing  all  possibility 
of  their  interest  affecting  their  testimony.  The  same 
statute  likewise  established  the  competency  of  creditors, 
by  directing  the  testimony  of  all  such  creditors  to  be 
admitted,  but  leaving  their  credit,  like  that  of  all  other 
'Witnesses,  to  be  considered  on  a  view  of  all  the  circum- 
stances, by  the  Court  and  jury  before  whom  the  will 
should  be  contested.] 

It  is  thus  clear  that,  even  before  the  passing  of  the 
Wills  Act,  1837,  the  law  on  the  subject  of  wills  had 
assumed  much  of  its  modern  shape;  but  considerable 
blots  still  remained,  of  which,  perhaps,  the  most  con- 
spicuous was  the  difference,  in  the  matter  of  form, 
between  wills  of  real  estate  and  wills  of  personalty. 
Accordingly,  one  of  the  chief  objects  of  that  statute  was 
to  obliterate  the  difference  in  that  respect ;  and  it  is  now 
enacted  (a),  that  no  will,  whether  operating  on  real  or  on 
personal  estate,  shall  be  valid  (6),  unless  it  be  in  writing 
and  signed  at  the  foot  or  end  thereof  (c)  by  the  testator 
or  some  other  person,  in  his  presence,  and  by  his  direc- 
tion; such  signature  being  also  made  or  acknowledged 
by  him,  in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time,  and  attesting  and  subscribing  the  will 
in  his  presence  (d).  Where  these  requisites,  however, 
are  complied  with,  no  other  are  now  imposed  by  law; 
and  the  statute  expressly  enacts  that  no  publication, 
other  than  that  which  is  implied  in  the  execution  so 
attested,  shall  in  future  be  necessary  (e).     The  statute  has 

(a)  Wills   Act,   1837,  ss.   9,  1897 ;  In  the  Goods  of  Spratt 

11.  [1897]  P.  28. 

(&)  With  regard,  however,  to  (c)  Wills  Act,  1852  (15  &  16 

wills    of   personalty   made   by  Vict.  c.  24) ;  Be  Archer  (1871) 

soldiers  or    seamen  on    actual  2  P.  &  M.  252 ;  Be  Anstee  [1893] 

service,  and  the  distribution  of  P-  283. 

their  effects  when  intestate,  see  (d)  Sindmairsh    v.    Charlton 
Statute  of  Frauds  (29  Car.  2  ,   (1862)  8  H.  L.  G.  160 ;  Wyatt 

(1677)  c.  3,  s.  22) ;    Navy  and  v.  Berry  [1893]  P.  5. 

Marines  WiUs  Acts,  1865  and  (e)  S.  13. 
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also  expressly  enacted,  as  we  have  said  {a),  that  wills 
exercising  powers  of  appointment  shall  be  attested  in  the 
same  manner,  and,  being  so  attested,  shall  be  deemed 
,  sufficiently  attested  (6). 

The  former  provisions,  with  respect  to  the  competency 
and  credibility  of  witnesses,  are  repealed  as  to  wills  taking 
effect  under  the  new  law ;  and  the  new  enactments  on 
this  subject  provide,  first,  that  the  incompetency  of  any 
attesting  witness  shall  not  invalidate  the  will  (c) ;  second, 
that  any  beneficial  gift  or  appointment  in  the  will  to  an 
attesting  witness,  or  to  the  husband  or  wife  of  an  attest- 
ing witness,  (except  a  charge  for  payment  of  debts,)  shall 
be  void,  but  that  the  evidence  of  the  witness  shall  be 
admissible  to  prove  the  will  {d)  ;  third,  that  where  land 
is  charged  by  the  will  with  payment  of  debts,  and  the 
creditor  (or  husband  or  wife  of  the  creditor)  is  an 
attesting  witness,  such  witness  shall  nevertheless  be 
competent  (e)  ;  fourth,  that  no  person  shall  be  incom- 
petent as  a  witness  on  account  of  his  being  an  executor 
of  the  will  (/). 

One  of  the  most  beneficial  changes  in  the  matter  of 
testamentary  forms  introduced  by  the  WUls  Act  was  that 
which  defined  the  ways  in  which  a  will  could  be  revoked. 
Previously  to  the  passing  of  the  Act,  devises  might  be 
revoked  by  implic&.tion ;  arising  from  changes  in  the 
testator's  interest  or  manifestation  of  his  change  of 
intention  ig).  But,  as  the  result  of  the  provisions  of  the 
statute,  there  are  now  three,  and  only  three,  ways  by 
which  a  will  can  be  revoked;  and  all  of  these  are 
fairly  easy  to  prove.  Thus,  every  will  is  absolutely 
revoked  by  the  marriage,  either  of  a  testator  or  of  a  tes- 
tatrix ;  unless  such  will  was  made  in  exercise  of  a  power 

(a)  See  ante,  p.  437.  (c)  WUls  Act,  1837,  s.  14. 

(6)  Wills  Act,    1837,  s.   10 ;  (d)  S.  15. 

Be    Price    [1900]    1   Ch.  442;  (e)  S.  16. 

Bmretto  v.  Young  [1900]  2  Ch.  (/)  S.  17. 

339 ;  In  re  Scholefield  [1905]  2  (g)  Sparrow     v.    Sardcastle 

Ch.  408.  (1754)  3  Atk.  802. 
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of  appointment  vested  in  him  or  her,  and  the  estate 
would  not  have  passed,  in  default  of  appointment,  to  his 
or  her  representatives  (a).  On  the  other  hand,  no  will 
is  to  be  revoked  by  any  presumption  of  an  intention 
to  revoke,  raised  by  any  alteration  in  circumstances 
or  otherwise,  except  only  by  the  circumstance  of  mar- 
riage (6)  ;  and  no  alienation  of  the  property  devised  will 
prevent  the  devise  taking  effect  on  any  estate  which  the 
testator  is  entitled  to  dispose  of  at  his  death  (c).  A 
revocation  may  also  take  place  by  the  execution  of 
another  will  or  of  a  codicil  inconsistent  with  the  for- 
mer (d),  or  of  some  writing  of  revocation  executed  like  a 
will,  or  by  the  burning,  tearing,  or  other  destruction  of 
the  original  will,  or,  where  it  is  executed  in  duplicate, 
of  one  of  the  parts  (e),  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction,  with  the  intention, 
on  the  part  of  the  testator,  that  it  shall  be  revoked  (/). 
And,  when  a  will  is  once  revoked,  it  is  not  to  be  revived 
otherwise  than  by  re-execution  of  the  original,  or  by  a  codi- 
cil duly  executed  and  showing  an  intention  of  revival  (g). 

III.  The  tides  of  construction  to  tvhich  devises  are 
subject.  These  rules  are  in  great  measure  the  same  rules 
as  apply  to  conveyances  by  deed  (h) ;  but  as,  in  making 
a  will,  a  testator  is  supposed  to  be  mops  consilii,  there 
are  instances  in  which  the  law  will  carry  his  intended 

(a)  WiUs  Act,  1837,  s.  18.  P.  40. 

(6)  S.  19;  Be  Pmtesr.  Ken-  (/)  WiUs  Act,  1837,  s.  20; 

doll  (1862)  10  W.  R.  69.  Bell  v.  Fothergill  (1871)  L.  E.  2 

(c)  Wills  Act,  1837,  s.  23.  P.  &  M.  148;  Cheese  v.  Lovejoy 

(d)  Of  course  there  is  Botlmig  (1877)  2  P.  D.  251. 

to  prevent  several  wills  and  oodi-  (jf)  Wills  Act,  1837,  s.  22; 

oils  by  the  same  testator  being  In    the  Goods    of  Sodghinson 

proved  at  the  same  time.    But  [1893]  P.  339 ;  In  the  Goods  of 

they  all  constitute  one  wiU ;  in  Chilcott  [1897]  P.  223. 
which    the    later   dispositions         (fe)  Clayton  v.  Lord  Nugent 

override  the  earlier,  in  so  far  as  (1845)  13  M.  &  W.  200 ;  and  see 

effect  cannot  be  given  to  both.  ante,  pp.  396-399. 

(e)  Atkinson  v.  Morris  [1897] 
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limitations  into  effect,  though  the  words  used  would  in  a 
deed  be  insufficient  or  improper  for  the  purpose  (a). 
Indeed,  it  may  be  taken  as  a  general  principle,  that, 
whatever  disposition  may  be  made  by  a  deed  (with  the 
single  exception  of  barring  an  entail)  may  now  be 
effected  by  will,  without  the  use  of  any  technical 
words ;  provided  only  that  the  testator's  meaning  can  be 
discovered  from  the  words  of  his  will  (&).  Thus,  it  has 
always  been  held  that  a  fee  might  be  conveyed  by  devise 
without  legal  words  of  inheritance,  and  an  estate  tail 
without  words  of  procreation  (c),  provided  that  other 
words  are  used  sufficient  to  indicate  the  intention  (d) ; 
though  in  a  conveyance  by  deed,  the  case  is  otherwise. 
[Bo  an  estate  may  pass  under  a  will  by  mere  impUcation, 
without  any  express  words  to  direct  its  course;  e.g., 
where  a  man  devises  lands  to  his  heir-at-law,  after  the 
death  of  his  wife,  here,  though  no  estate  is  given  to  the 
wife  in  express  terms,  yet  she  shall  have  an  estate  for 
life  by  implication  (e).  For  the  intent  of  the  testator  is 
clear  to  postpone  the  heir  until  after  her  death ;  and  if 
she  does  not  take  it,  nobody  else  can.  So  also,  where  a 
single  devise  is  of  Blackacre  to  A.  in  tail,  and  of  White- 
acre  to  B.  in  tail,  and  if  they  both  die  without  issue, 
then  to  C.  in  fee,  here  A.  and  B.  have  cross  remainders 
by  implication ;  so  that,  on  the  failure  of  the  issue  of 
either,  the  other  or  his  issue  would  take  the  whole,  and 
C.'s  remainder  over  would  be  postponed  till  the  issue  of 
both  had  failed  (/).    But  where  such  implications  are 

(a)  Co.  Litt.  by  Butler,  272  a,  (d)  Llm/d  v.  Jackson  (1867) 

n.  (1) ;    Seale-Eayne  v.  Jodrell  L.  R.  2  Q.  B.  269. 

[1891]  A.  C.  304 ;  Hamilton  v.  (e)  Pybus   v.  Mitford  (1674) 

Bitchie  [1894]  A.  C.  310.  1  Vent.  376;  Ee  Willatts  [1905] 

(6)  Crwm/pe  v.  Crumpe  [1900]  2  Ch.  135. 

A.  C.  127.  (/)  Huntley's    Case    (1572) 

(c)  Crumpe  v.    Crumpe,   ubi  Dyer,  303  b.  A  similar  principle 

swp.    (Of  course  there  is  now  a  is  applied  to    devises  for   life 

presumption  in   favour  of   the  (Par^ft  v.  Bemfter  (1867)' L.  R. 

fee.     Seei)o«f,  p.  466.)  4  Eo[.  443). 
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[allowed,  they  must  be  such  as  are  necessary,  or  at  least 
highly  probable,  and  not  merely  possible  implica- 
tions (a).]  Thus,  to  take  one  of  the  examples  previously 
given,  a  devise  'to  A.,  after  the  death  of  B.'  does  not  give 
B.  a  life  estate  by  implication  ;  unless  A.  is  the  testator's 
heir  at  law  or  residuary  devisee.  For  there  is  (it  is  said) 
no  reason  why  such  person  should  not  take  the  estate 
during  the  Ufe  of  B.  There  is  also  this  difference 
between  deeds  and  wills  in  point  of  construction,  that, 
supposing  a  will  to  contain  two  inconsistent  clauses,  the 
one  which  comes  last  in  order  shall  prevail ;  while  in  a 
deed,  the  preference  is,  as  we  have  seen,  due  to  that 
which  comes  first  (b). 

A  devise  also  is  subject  to  a  less  strict  rule  than  a 
conveyance  by  deed,  in  respect  of  the  description  of 
the  thing  granted.  Thus,  if  I  convey  my  house  by  deed, 
describing  it  as  a  '  house '  and  not  as  '  land,'  we  have 
seen  that  no  land  can  pass,  except  the  orchard,  garden, 
and  curtilage ;  but  the  question  what  shall  pass  by  the 
devise  of  a  '  house '  (or  of  a  house  '  with  the  appur- 
tenances ')  is  purely  a  question  of  intention,  to  be  deter- 
mined, like  other  points  of  construction,  by  the  tenor  of 
the  whole  will.  And  a  devise  in  either  form  may,  under 
special  circumstances,  have  the  effect  of  passing  even 
adjacent  land  or  buildings  (c). 

There  are  also  some  particular  points  of  construction 
with  regard  to  devises,  which  have  been  established  by 
the  Wills  Act.  For  the  former  state  of  the  law  upon 
these  points,  as  settled  by  judicial  decisions,  having 
been  deemed  unsatisfactory,  it  was  thought  fit,  in 
that  statute,  to  regulate  them  for  the  future  upon 
different  principles.  The  following  are  the  chief  of  such 
points. 

(a)  Gwr&nerv.  Sheldon  (1671)  Bywater  (1881)  18  Ch.  D.  17. 

Vaugh.  259.  (o)  In  re  Portal  and  Lamb 

(6)  Doe  d.  Spencer  v.  Pedley  (1885)  30  Ch.  D.  50. 
(1836)  1  M,  &  W.   677;    Be 
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1.  As  the  dispositions  made  by  a  testator  cannot  take 
effect,  and  are  not  intended  to  take  effect,  till  after  his 
death,  it  had  often  been  a  g^uestion  whether,  in  his 
description  of  the  property  devised,  he  should  be  considered 
as  referring  to  the  state  of  things  which  existed  when  he 
executed  his  will,  or  to  that  which  existed  at  the  time 
of  his  death.  As  to  bequests  of  personal  estate,  the  rule 
had  always  been,  that  the  will  speaks  as  if  made  at 
the  time  of  death.  But  in  devises  of  the  realty,  the 
opposite  construction  formerly  obtained ;  the  will  being 
held  to  speak,  in  general,  as  from  the  time  of  its 
execution  (a).  The  Wills  Act,  1837,  has  now  assimilated 
the  construction  of  devises  upon  this  point  to  that  of 
personal  bequests ;  for  it  provides,  that  "  every  will 
"  shall  be  construed,  with  reference  to  the  real  estate 
"  and  personal  estate  comprised  in  it,  to  speak  and  take 
"  effect  as  if  it  had  been  executed  immediately  before 
"the  death  of  the  testator;  unliess  a  contrary  intention 
"shall  appear  by  the  will"  (&).  It  is  to  be  noted  that 
this  enactment  refers  only  to  the  property  comprised  in 
the  will ;  not  to  the  persons  who  take  such  property.  As 
to  these,  except  in  the  case  of  gifts  to  classes,  the  will 
speaks  from  the  date  of  execution  (c), 

2.  Though  an  estate  in  fee  was  always  allowed  to 
pass  by  devise,  without  apt'  words  of  inheritance, 
provided  there  were  other  expressions  to  show  the 
testator's  intention  to  confer  a  fee,  yet,  prior  to  the 
Wills  Act,  1837,  a  long  train  of  judicial  decisions  had 
established  that  a  mere  devise  of  a  house  or  land  would 
not  suffice  to  indicate  that  intention,  but  would  confer 
only  an  estate  for  life  (d).  Thus,  if  I  were  seised  in 
fee  of  land  at  A.,  and  devised  the  same  to  B.,  adding 
either  the  words  'and  his  heirs,'  or  equivalent  words, 

(a)  King  v.  Senneit  (1838)  4  122. 

M.  &  W.  36.  (c)  Amyot  v.  Bwwrris  [1904] 

>   (6)  S.    24;     Castle   v.    Fm  A.  C.  268. 

(1871)  L.  R.  11  Eq.  542 ;  Eve-  (d)  Piclewdl      v.       Spencer 

rett  V.  Everett  (1877)  6  Ch.  D.  (1871)  L.  R.  6  Exoh.  190. 

S.C. — VOL.  I.  2  H 
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expressive  of  an  intention  that  he  should  take  my  whole 
estate  therein,  the  land  would  pass  to  him,  in  either 
case,  in  fee.  But  if  I  devised  to  him  such  land,  without 
adding  '  and  his  heirs,'  or  using  such  other  equivalent 
words  as  above  mentioned,  he  would  take  an  estate  in  it 
for  his  life  only  (a).  This  rule  had  always  given  much 
dissatisfaction,  as  estabHshing  a  construction  contrary 
to  that  which  common  sense  presumes  to  be  the  real 
intention  of  the  party.  And  now  by  the  Wills  Act,  1837, 
it  has  been  provided,  that  "  where  any  real  estate  shall 
"  be  devised  to  any  person  without  any  words  of  limita- 
"tion,  such  devise  shall  be  construed  to  pass  the  fee 
"simple,  or  other  the  whole  estate  or  interest  which 
"  the  testator  had  power  to  dispose  of  by  will,  in  such 
"  real  estate ;  unless  a  contrary  intention  shall  appear 
"by  the  will"  (b). 

3.  In  devises  to  trustees,  it  had  been  a  general  rule, 
prior  to  the  Wills  Act,  1837,  that,  though  no  words  of 
inheritance  were  used  in  the  limitation  to  them,  yet 
they  should  take  such  an  estate,  even  to  the  extent  of 
the  whole  fee,  as  might  be  necessary  to  enable  them  to 
perform  the  trusts.  But  the  question  often  arose, 
whether  in  particular  instances  they  would  take  the 
fee,  or  a  less  estate;  and  if  the  fee,  whether  it  would 
be  determinable  or  not  when  the  trusts  were  satisfied. 
It  is  now,  therefore,  provided  by  that  Act,  that  "  where 
"  any  real  estate  (other  than  or  not  being  a  presentation 
"  to  a  church)  shall  be  devised  to  any  trustee  or  executor, 
"  such  devise  shall  be  construed  to  pass  the  fee  simple, 
"  or  other  the  whole  estate  or  interest  which  the  testator 
"  had  power  to  dispose  of  by  will,  in  such  real  estate ; 
"  unless  a  definite  term  of  years,  absolute  or  determinable, 
"  or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
"expressly,  or  by  implication"  (c).  And  further,  that 
"where  any  real  estate  shall  be  devised  to  a  trustee, 

(a)  Hill    V.    Brown    [1894]  (6)  S.  28. 

A.  C.125.  (c)S.  30. 
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"  without  any  express  limitation  of  the  estate  to  be 
"taken  by  such  trustee,  and  the  beneficial  interest  in 
"  such  real  estate,  or  in  the  surplus  rents  and  profits 
"  thereof,  shall  not  be  given  to  any  person  for  life,  or 
"  such  beneficial  interest  shall  be  given  to  any  person  far 
"  life,  but  the  purposes  of  the  trust  may  continue 
"  beyond  the  life  of  such  person — such  devise  shall  be 
"  construed  to  vest  in  such  trustee  the  fee  simple,  or 
"other  the  whole  legal  estate  which  the  testator  had 
"  power  to  dispose  of  by  will,  in  such  real  estate,  and  not 
"  an  estate  determinable  when  the  purposes  of  the  trust 
"  shall  be  satisfied  "  (a). 

4.  If,  in  the  interval  between  the  execution  of  a  will 
and  the  death  of  the  testator,  one  of  the  objects  of  his 
bounty  should  die,  the  devise  will,  by  the  general  rule 
of  law,  lapse,  that  is,  fail,  and  have  no  effect.  This  will 
be  the  case,  even  though  the  devise  should  be  to  the 
devisee  and  his  heirs,  or  to  him  and  the  heirs  of  his 
body ;  and,  when  a  devise  lapses,  the  subject-matter  of 
it  will  either  fall  into  the  residue,  when  the  will  contains 
a  residuary  devise,  or,  where  there  is  no  such  devise,  be 
undisposed  of  by  the  will  (&).  This  rule,  where  an 
estate  tail  had  been  given  to  one  who  died  and  left 
children,  was  attended  with  peculiar  hardship;  for  if 
there  were  a  devise  to  A.  and  the  heirs  of  his  body,  and 
A.  died  before  the  testator,  the  gift  was  void,  even 
though  A.  left  issue.  So  if  a  testator  gave  his  property 
among  his  own  children,  and  one  of  them  died  before 
him,  leaving  issue,  such  issue  would  take  nothing  under 
the  will ;  though  the  probability  was,  that  this  consequence 

(a)  Wills  Act,  1837,  s.  31;  circulation,  to  the  effect  that 

Freme  v.  Clement  (1881)  18  Ch.  they  were  submitted  as  alter- 

D.  514 ;  Be  Adam's  and  Perry's  natives  to  the  Upper    House, 

Gontract     [1899]    1    Ch.    554.  whose  members,  not  being  able 

(It  seems  a  little  difficult  to  see  to  understand  either,  inserted 

why  both  these  clauses  should  both.) 

have    been    deemed    necessary.  (?>)  Wills  Act,  1837,  s.  25. 
There  is  a  malicious  story  in 

2  H  2 
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would  not  have  been  intended.  It  is  true  that  a 
testator  had  it  always  in  his  power  to  make  a  new  dis- 
position in  favour  of  the  children  of  a  deceased  devisee ; 
•but,  either  from  negligence,  or  ignorance  of  the  law,  or 
from  other  accidental  causes,  this  was  often  omitted. 
An  alteration  of  the  law  itself,  as  applicable  to  cases  of 
this  description,  being  therefore  desirable,  the  Wills  Act, 
1837,  has  provided,  that  "where  any  person  to  whom 
"  any  real  estate  shall  be  devised  for  an  estate  tail,  or  an 
"  estate  in  quasi  entail,  shall  die  in  the  lifetime  of  the 
"  testator,  leaving  issue  who  would  be  inheritable  under 
"  such  entail,  and  any  such  issue  shall  be  living  at  the 
"  time  of  the  death  of  the  testator,  such  devise  shall  not 
"lapse,  but  shall  take  effect  as  if  the  death  of  such 
"  person  had  happened  immediately  after  the  death  of 
"  the  testator ;  unless  a  contrary  intention  shall  appear 
"  by  the  will "  (a) ;  and,  further,  that  "  where  any 
"  person,  being  a  child  or  other  issue  of  the  testator, 
"  to  whom  any  real  or  personal  estate  shall  be  devised 
"or  bequeathed  for  any  estate  or  interest  not  deter- 
"minable  at  or  before  the  death  of  such  person,  shall 
"  die  in  the  lifetime  of  the  testator,  leaving  issue, 
"  and  any  such  issue  of  such  person  shall  be  Uving  at  the 
"  time  of  the  death  of  the  testator,  such  devise  or  bequest 
"  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
"  such  person  had  happened  immediately  after  the  death 
"  of  the  testator ;  unless  a  contrary  intention  shall  appear 
"by  the  will"  (b). 

5.  Under  a  devise  by  a  testator,  having  leasehold 
estate  only,  of  '  all  my  lands  and  tenements,'  a  lease  for 
years  has  always  been  allowed  to  pass ;  for  there  would 
otherwise  be  nothing  for  the  will  to  operate  upon.  But 
if  a  testator,  using  such  words,  had  lands  in  fee,  as  well  as 
leaseholds,  at  the  time  of  making  his  will,  then,  prior  to 

(a)  S.  32.  V.  Furnivall  (1881)  17  Ch.  D. 

(6)  S.  33;  Stcmsfeld  v.  Stans-      115. 
feld  (1880)  15  CL.  D.  84,;  Eager 
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the  Wills  Act,  the  lands  in  fee  only  would  pass  (a).    It  is 
now,  however,  provided  by  that  Act,  that  "  a  devise  of 
"  the  land  of  the  testator,  or  of  the  land  of  the  testator 
"in   any  place,   or  in  the    occupation  of   any  person 
"mentioned  in  his  will,   or  otherwise  described   in  a 
"general  manner,  and  any  other  general  devise  which 
"would  describe  a  customary,   copyhold,  or  leasehold 
"  estate,   if  the  testator  had  no  freehold  estate  which 
"  coiild  be  described  by  it,  shall  be  construed  to  include 
"  the  customary,  copyhold,  and  leasehold  estates  of  the 
"testator,   or  his   customary,  copyhold,   and  leasehold 
"  estates,  or  any  of  them,  to  which  such  description  shall 
"  extend,  as  the  case  may  be,  as  well  as  freehold  estates  ; 
"  unless  a  contrary  intention  shall  appear  by  the  will  "(b). 
6.  In  like  manner,  where  a  party,  having  an  estate 
in  lands,  (being  lands  which  he  is  competent  to  devise,) 
was  also  entitled  by  virtue  of  a  power  conferred  on  him 
for  the  purpose,  to  appoint  other  lands  by  his  last  will 
and  testament,  it  was  the  rule,  prior  to  the  Wills  Act, 
1837,  that  a  general  devise  of  his  lands  would  operate 
only  on  those  in  which  he  had  the  estate,  and  would 
not  affect  those  subject  to  the  power  ;  though  it  was 
otherwise  if  he  expressly  referred  to  the  power,  or  if 
it  appeared  by  other  circumstances,  as,  for  example,  by 
his  having  no  estate  for  the  will  to  work  upon,  that  he 
intended  the  subject-matter  of  the  power  to  pass  (c). 
And  such  is  still  the  rule  where  the  power  is   special, 
i.e.,  to  be  exercised  only  in  favour  of  particular  indi- 
viduals or  classes  of  persons  (d).    But  where  the  power 

(a)  Rose  v.    Bartlett    (1631)  estate.'     There  is  a  disposition, 

Cro.  Car.  293.  however,  to  extend  its  operation 

(V)  S.  26 ;  Prescott  v.  Barker  to  the  phrase  '  real  estate.') 

(1874)  L.  R.  9  Ch.  App.  174;  (c)  Denn  v.  Boake  (1826)  5 

Butler  V.  Butler  (1884)  28  Ch.  B.  &  C.  731 ;  Be  Weston's  Set- 

T>.  66  ;  Be  Gayton's  and  Bosen-  tlement  [1906]  2  Ch.  620. 

berg's   Contract    [1901]    2    Ch.  (d)  Oadellv.  Willcocks  [1898] 

591.    (It  is  to  be  observed  that  P.  21 ;   Be  Mayhew    [1901]    1 

the  word  to  be  interpreted  by  Ch.  677. 
the  section  is  '  land,'  not  '  reaj 
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is  general,  i.e.,  enables  the  testator  to  appoint  to  any 
person  that  he  pleases,  which  amounts  in  substance  to 
ownership,  and  where  it  lays  down  no  special  regulations 
on  the  mode  of  its  exercise  (a),  the  law  is  now  altered  by 
the  Wills  Act,  1837,  which  provides  that  "a  general 
"devise  of  the  real  estate  of  the  testator,  or  of  the 
"real  estate  of  the  testator  in  any  place,  or  in  the 
"occupation  of  any  person  mentioned  in  his  will,  or 
"otherwise  described  in  a  general  manner,  shall  be 
"  construed  to  include  any  real  estate,  or  any  real  estate 
"  to  which  such  description  shall  extend,  as  the  case  may 
"  be,  which  he  may  have  power  to  appoint  in  any  manner 
"  he  may  think  proper,  and  shall  operate  as  an  execution 
"  of  such  power ;  unless  a  contrary  intention  shall  appear 
"  by  the  will "  (jb). 

7.  By  a  rule  of  legal  interpretation,  at  variance  with 
the  common  apprehension  of  mankind,  and  founded  upon 
reasons  of  a  purely  technical  character,  it  had  long 
been  settled  law,  that  the  words  '  dying  without  issue ' 
(as  where  an  estate  of  freehold  or  leasehold  was  devised 
to  A.,  and  '  upon  his  dying  without  issue,'  then  over  to 
B.),  imported  an  indefinite  failure  of  issue;  that  is,  a 
failure  not  merely  at  the  death  of  the  party  whose  issue 
were  referred  to,  but  at  any  subsequent  period,  however 
remote  (c).  But,  by  the  Wills  Act,  1837,  such  words 
were  directed,  for  the  future,  to  receive  a  more  natural 
exposition;  it  being  enacted  that  "in  any  devise  or 
"  bequest  of  real  or  personal  estate,  the  words  '  die  with- 
"  '  out  issue,'  or  '  die  without  leaving  issue,'  or  '  have  no 
"  '  issue,'  or  any  other  words  which  may  import  either  a 
"  want  or  failure  of  issue  of  any  person  in  his  lifetime  or 
"at  the  time  of  his  death,  or  an  indefinite  failure  of  his 

(a)  FMllips  V.  Cayley  (1889)  (1890)  43  Ch.  D.  222 ;   In  re 

43    Ch.    D.    222;    Be    Bavies  Hayes   [1901]   2  Cli.  529;    Be 

[1892]  3  Ch.  63.  Jacob  [1907]  1  Ch.  445. 

(6)  S.  27  ;  In  re  Marsh  (1889)  (c)  Fearne  by  Butler,  pp.  478, 

38  Ch,  D.  630;  Phillips  v.  Cayley  480. 
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"issue,  shall  be  construed  to  mean  a  want  or  failure 
"  of  issue  in  the  lifetime  or  at  the  death  of  such  person, 
"  and  not  an  indefinite  failure  of  his  issue ;  unless  a 
"  contrary  intention  shall  appear  by  the  will,  by  reason 
"  of  such  person  having  a  prior  estate  tail,  or  of  a  pre- 
"  ceding  gift  being,  without  any  implication  arising  from 
"  such  words,  a  limitation  of  an  estate  tail  to  such  person 
"  or  issue,  or  otherwise."  But  the  provision  does  "  not 
"  extend  to  cases  where  such  words  as  aforesaid  import  if 
"  no  issue  described  in  a  preceding  gift  shall  be  born,  or  if 
"  there  shall  be  no  issue  who  shall  live  to  attain  the  age,  or 
"  otherwise  answer  the  description  required  for  obtaining 
"  a  vested  estate  by  a  preceding  gift  to  such  issue  "  (a). 

IV.  [As  to  the  operation  of  a  devise  in  conveying  and 
limiting  real  estate.  A  will,  in  regard  to  its  operation  on 
real  estate,  is,  as  we  have  hinted,  considered  not  so  much 
in  the  nature  of  a  testament,  as  of  a  conveyance  declaring 
the  Uses  to  which  the  land  shall  be  subject  (b). 

By  a  devise,  therefore,  estates  ma,y  be  limited  with  the 
same  effect  as  by  a  conveyance  operating  under  the 
Statute  of  Uses.  Thus,  a  man  may  effectually  devise 
not  only  an  estate  in  possession,  (that  is,  in  possession 
immediately  on  the  death  of  the  testator,  when  the  will 
first  takes  effect,)  or  in  remainder,  but  also  a  freehold 
in  futuro,  or  a  fee  upon  a  fee,  either  defeasibly  or 
alternatively ;  for  all  such  limitations,  or  '  executory 
devises '  (as  they  are  called)  will  take,  effect  as  if  they 
had  been  made  by  way  of  '  springing '  or  '  shifting '  Use, 
even  though  no  express  limitation  to  Uses  be  contained  in 
the  will.  So  a  man  might  always,  when  he  could  devise 
at  all,  devise  to  his  wife,  as  he  might  convey  to  her  by  way 
of  Use ;  though  his  conveyance  to  her  was  inoperative 

(a)  S.  29 ;  Dawson  v.  Small  127. 

(1874)  L.  R.  9  Ch.  App.  651;  (6)  Wyndham    v.    Chetvyynd 

Be  Edwards  [1894]  3  Ch.  644;  (1757)  Burr.  429. 
Crumpe  v.  Crwm/pe  [1900]  A.  C. 
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at  common  law  (a).  Yet,  though  a  devise  is  considered 
to  be  in  the  nature  of  a  conveyance  declaring  Uses,  Uses 
are  often  expressly  introduced  into  wills.  But  it  has 
been  doubted  whether  the  statute  has  any  effect  in  the 
case  of  a  devise  (b).  For  though,  where  Uses  are  ex- 
pressly and  formally  declared  by  the  yyill,  it  may  often 
be  inferred  that  the  testator  had  the  statute  in  view,  and 
intended  the  conversion  of  the  Use  into  legal  estate, 
according  to  its  known  mode  of  operation ;  yet  it  is 
rather  by  force  of  his  intention,  than  of  the  statute  itself, 
that  the  legal  estate,  in  such  cases,  would  be  deemed  to 
pass'(c). 

A  devise  by  which  any  future  estate  is  thus  limited 
contrary  to  the  rules  of  the  common  law  is,  as  we  have 
said  above,  called  an  executory  devise  (cl) ;  but,  upon  the 
same  principle  to  which  we  had  before  occasion  to  advert, 
in  the  case  of  a  springing  or  shifting  use,  it  is  a  firm 
rule,  that  no  limitation,  capable  of  being  considered  as 
a  remainder,  shall  ever  be  construed  as  an  executory 
devise  (e).  And  although  now,  as  we  have  seen  (/), 
where  the  will  comes  into  operation  after  August,  1877, 
the  distinction  is  of  little  importance,  because,  by  the  Con- 
tingent Eemainders  Act  of  that  year,  it  will,  if  necessary, 
be  construed  as  an  executory  limitation ;  yet  in  respect 
of  limitation  occurring  in  wills  of  testators  who  died 
before  that  date,  the  rule  is  of  practical  importance  (g). 

All  executory  devises  are  subject,  like  springing  and 
shifting  Uses  created  by  deed,  to  the  Eule  against  Per- 
petuities (h).    And  therefore,  until  the  Wills  Act,  1837,  it 

(a)  Co.  Litt.  by  Butler,  272  a,  ChalUs  (1851)  20  L.  J.  (Q.  B.) 

n-  (!)•  113. 

(5)  1  Sand.  Uses,  p.  196.  (/)  See  ante,  p.  224. 

(c)  Doe  V.  Field  (1832)  2  B.  (g)  White  v.  Summers  [1908] 
&  Ad.  564.  2  Ch.  256. 

(d)  Pearne  by  Butl.  p.  386.  (A)  Pearne  by  Butl.  (9th  ed.) 

on^/^  ^«f ''^  ^^  ^''*^-  PP-  ^^^'     430;  Co.  Litt.  by  Butl.  271  b, 
394,    525 ;    Doe    d.    Evers    v.      n.  (1),  vii.  2. 


CHAP.   XXir. — OP   THE   CONVKYANCE   BY   DEVISE.       473 

was  held  that  if  a  chattel  (real  or  personal)  were  be- 
queathed to  A.,  and  'upon  his  dying  without  issue,' 
then  to  B.,  the  limitation  over  to  B.  was  void,  as  being 
too  remote  (a)  ;  for  such  words  imported,  as  we  have 
just  seen,  an  indefinite  failure  of  issue.  But  in  devises 
of  the  freehold,  similarly  worded,  the  objection  of  remote- 
ness did  not  usually  arise.  For,  in  general,  the  law  gave 
effect,  in  this  case,  to  the  limitation  over,  by  consider- 
ing the  case  of  the  first  taker  as  amounting,  by  impUea- 
tion,  to  an  estate  tail — a  construction  which  was  not 
admissible  in  the  former  case,  by  reason  of  there  being 
no  estate  tail  possible  in  a  chattel.  Now,  however,  since 
the  passing  of  the  Wills  Act,  1837,  it  would  seem  that 
such  a  bequest  would  be  good  ;  for  though  there  can  be 
no  true  estate  for  hfe  in  a  chattel,  yet  a  chattel  (other 
than  a  consumable)  can  be  given  by  will  to  one  person, 
with  an  executory  limitation  over,  after  his  death,  to 
another  (b). 

The  conveyance  by  devise  vested  in  the  devisee,  before 
and  without  entry  (subject,  however,  to  his  assenting 
to  the  devise)  a  seisin  of  the  freehold  by  construction 
of  law  (c) ;  a  devise  being  similar  in  this  respect  to  a 
conveyance  under  the  Statute  of  Uses,  but  different  from 
a  descent,  which  did  not  vest  in  the  heir  an  estate  com- 
plete for  all  purposes,  unless  and  until  he  had  made 
entry  on  the  lands  descended.  How  this  rule  is  affected 
by  the  Land  Transfer  Act,  1897,  by  which  (d),  on  the 
death  of  a  testator  his  fee  simple  estates  are  to  vest 
in  his  personal  representatives,  is  not  very  clear.  But  it 
is,  of  course,  of  the  utmost  importance  to  remember,  that 
a  devise  no  longer  operates,  in  the  case  of  wills  affected 
by  that  statute,  to  pass  the  estate  direct  to  the  devisee ; 
in  other  words,  the  operation  is  confined,  except  in  the 

(a)  Fearne  by  Butl.  p.  460.  (c)  Co.  Litt.  Ill  a ;  Garland 

(b)  Hyde  v.  ParraU  (1695)  1      v.  Mead  (1871)  L.  R.  6  Q.  B. 
P.  Wms.  1 ;  Foley  v.  Bumell      441. 

(1783)  1  Bro.  C.  C.  274.  (i)  S.  1. 
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case  of  copyholds,  to  the  beneficial  interest  of  the  testator, 
and  nothing  vests  in  the  devisee  until  the  personal 
representatives  have  assented  to  or  confirmed  the  devise. 
Unlike  an  heir,  a  devisee  was  always  entitled  to  disclaim 
the  land  devised  to  him  (a). 

(o)  Doe  d.  Winder  v.  Lawes  (1837)  7  A.  &  E.  212. 
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We  come  now  to  that  important  class  of  conveyances 
which,  though  they  primarily  derive  their  effect  from  the 
intention  of  the  parties,  are  yet  not  completely  effectual 
unless  they  have  been  in  some  way  recorded  in  a  public 
register.  These  conveyances  are  all  really  made,  or  at 
least  registered,  under  the  provisions  of  some  definite 
statute ;  and,  therefore,  as  has  been  suggested  above  (a), 
may  be  indifferently  classed  as  '  conveyances  by  statute ' 
or  'conveyances  by  record.'  And  among  such  convey- 
ances, it  will  obviously  be  convenient  to  treat  such 
incumbrances  on  land  as  are  similarly  registered  ;  though 
they  are  not  always,  strictly,  in  the  nature  of  conveyances. 
For  the  policy  which  has  inspired  all  registration  statutes 
is  the  same ;  and  is  forcibly  expressed  in  the  language 
itself  of  one  of  such  statutes. 

"Whereas  by  the  different  and  secret  ways  of  con- 
"  veying  land,  tenements,  and  hereditaments,  such  as  are 
"  ill  disposed  have  it  in  their  power  to  commit  frauds,  and 
"  frequently  do  so,  by  means  whereof  several  persons  (who 
"  through  many  years'  industry  in  their  trades  and  em- 
"  ployments,  and  by  great  frugality,  have  been  enabled  to 
"  purchase  lands  or  to  lend  money  on  land  security)  have 
"  been  undone  in  their  purchases  and  mortgages  by  prior 
"and  secret  conveyances  and  fraudulent  incumbrances, 
"  and  not  only  themselves,  but  their  whole  families  thereby 
"  utterly  ruined."  Such  is  the  preamble  to  the  Middlesex 
Registry  Act,  1708  (6),  which  was  among  the  first  of  a 
long  series  of  attempts,  culminating  in  the  existing  Land 

(a)  See  ante,  p.  400.  (6)  7  Ann.  c.  20. 
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Transfer  Acts,   to  remedy  the  evils    depicted   in  this 
picturesque  language. 

I.  Kbgistration  of  Deeds. 

The  object  of  registration  of  assurances,  which  must 
be  carefully  distinguished  from  registration  of  title,  is 
to  give  notice  to  persons  dealing  with  land  of  the  exist- 
ence of  documents  affecting  it  which  might  otherwise  be 
suppressed. 

The  Middlesex  Eegistry  Act,  1708  (a),  is  still  in  force^ 
and  has  been  recently  amended  by  the  Land  Eegistry 
(Middlesex  Deeds)  Act,  1891  (6),  by  which  the  Middlesex 
Eegistry  has  been  amalgamated  with  the  Land  Eegistry 
hereinafter  mentioned.  These  Acts  provide  that  any 
deed,  conveyance,  will,  or  devise,  which  shall  affect  any 
interest  in  land,  other  than  copyhold  estates  (c),  situate 
in  Middlesex,  but  not  including  leases  at  rack  rent,  or  for 
twenty-one  years  or  under  where  the  actual  possession 
goes  along  with  them,  shall  be  deemed  to  be  fraudulent 
and  void  against  a  subsequent  purchaser  or  mortgagee  ; 
unless  a  memorial  thereof  shall  have  been  registered  in 
such  manner  and  within  such  period  as  the  Acts  direct. 
But  unregistered  dealings  are  not  so  deemed  to  be  void, 
if  the  subsequent  purchaser  or  mortgagee  had  notice 
of  them  (d). 

The  Yorkshire  Eegistries  Adt,  1884  (e),  which  repealed 
and  replaced  some  earlier  Acts,  provides  that  all 
assurances  of  land  in  Yorkshire  are  to  have  priority 
according  to  date  of  registration,  and  that  all  wills 
entitled  to  be  registered  are  to  have  priority  according 
to  the  date  of  the  death,  if  registered  within  six  months, 

(a)  7  Ann.  c.  20.  Trwppes    (1830)    3    Sim.    301 ; 

(6)  54  &  65  Vict.  c.  64.  Bradley    v.    Biches    (1878)    9 

(c)  A  deed  of  enfranchisement  Ch.  D.  212. 

requires  registration  (B.  v.  Mid-  (e)  47    &    48     Vict.    c.    54, 

dlesex  Begistrwr  (1888)  21  Q.  B.  amended  by  the  48  &  49  Vict. 

D.  555),  also  leases  of  copyholds.  (1884)  c.  4,  and  the  48  &  49 

{d)  Le  Neve  v.  Le  Neve  (1747)  Vict.  (1884)  c.  26. 
1    Ves.    sen.    64 ;    Tunstall    v. 
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or,  if  not,  according  to  date  of  registration.  Except  in 
cases  of  actual  fraud,  notice  of  prior  transactions  is 
immaterial  (a).  The  Act  does  not  apply  to  copyholds, 
nor  to  leases  not  exceeding  twenty-one  years  accompanied 
by  actual  possession.  There  are  also  provisions  for 
registering  titles  which  are  not  evidenced  by  any  docu- 
ment, e.g.,  intestacies,  liens,  and  equitable  mortgages 
by  deposit  of  title-deeds.  By  the  Vendor  and  Pur- 
chaser Act,  1874  (Jb),  unregistered  wills  devising  land  in 
Middlesex  or  Yorkshire  were  made  good  in  favour  of  a 
purchaser  from  the  devisee,  provided  that  he  registered 
his  purchase  deed  before  any  purchaser  from  the  heir-at- 
law  had  registered  his  purchase  deed. 

In  the  case  of  leases  or  conveyances  of  certain  of  the 
levels  in  the  Bedford  Level  a  lessee  or  grantee  is  not 
entitled  to  the  privileges  conferred  by  the  Bedford  Level 
Act  (e),  unless  his  lease  or  conveyance  is  registered. 

Except  as  appears  above,  the  policy  of  the  registra- 
tion of  assurances  has  never  been  adopted  in  England ; 
opinions  having  been  very  divided  as  to  its  utility. 
Moreover,  land  which  is  registered  under  the  Land 
Transfer  Acts  is  thereby  removed  from  the  jurisdiction 
of  the  Middlesex  and  Yorkshire  Kegistry  Acts  {d) ;  and  so 
the  importance  of  these  Acts  tends  to  diminish. 

II.  Registration  op  Land  Charges. 

But,  although  the  system  of  registering  assurances 
generally  has  never  become  universal  in  England,  yet 
the  Land  Charges  Eegistration  and  Searches  Act,  1888(e), 
has  enacted  that,  as  regards '  writs  and  orders  affecting 
land,'  there  shall  be  established  and  kept  at  the  office  of 
Land  Registry  a  special  register,  called  The  Register  of 

(a)  47  &  48  Vict.  (1884)  c.  54,  127. 

s.  14 ;  Baitism  v.  Hohscm  [1896]  (d)  -  Land  Transfer  Act,  1875, 

2  Ch.  403.  s.  127.    (See  L.  T.  Rtdes,  1908, 

(6)  37  &  38  Vict.  c.  78,  s.  8.  K.  48.) 

(c)  15  Car.  2  (1663)  o.  17,  s.  8 ;  (e)  51  &  52  Vict.  c.  51,  s.  5. 
WilUa  V.  Brown  (1839)  10  Sim. 
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Writs  and  Orders  affecting  Land;  and  that  in  such 
register  there  may  be  registered  any  writ  or  order 
affecting  land  issued  or  made  by  any  Court  for  the 
purpose  of  enforcing  a  judgment,  statute,  or  recognizance, 
or  any  order  appointing  a  receiver  or  sequestrator  of 
land.  The  entry  is  made  in  the  name  of  the  person 
whose  land  is  affected;  and  the  registration  endures  for 
five  years,  but  may  be  renewed  from  time  to  time,  its 
effect  continuing  for  five  years  from  the  date  of  such 
renewal.  It  is  in  lieu  of  the  registration  of  such  writ  or 
order  in  the  Central  Office  of  the  Courts  of  Justice ;  and, 
as  regards  judgments,  takes  the  place  of  the  earlier 
system  of  registering  the  judgment  itself  or  any  execu- 
tion under  the  Judgments  Acts.  Any  such  writ  or  order, 
unless  registered,  is  void  against  a  purchaser  for  value, 
mortgagee,  or  lessee  of  the  land  (a) ;  registrations  exist- 
ing, at  the  passing  of  the  Act,  in  the  Central  Office,  and 
lites  pendentes  duly  registered  at  the  Central  Office,  being 
excepted.  Under  the  Settled  Land  Act,  1890  (b),  the  regis- 
tration of  any  such  writ  or  order  may  be  vacated  under 
an  order  of  the  Court  to  be  obtained  for  the  purpose. 

The  Act  of  1888  has  also  provided,  as  regards  '  deeds 
of  arrangement '  (c),  that  there  shall  be  kept  at  the  office 
of  the  Land  Registry  a  special  register,  called  The 
Register  of  Deeds  of  Arrangement;  and  that  deeds  of 
arrangement  may  be  registered  therein  in  the  name  of 
the  debtor,  on  the  appUcation  either  of  the  trustee  of  the 
deed,  or  of  any  creditor  taking  the  benefit  of  the  deed  (d). 
Any  such  deed,  unless  registered,  is  void  against  a 
purchaser  for  value,  mortgagee,  or  lessee  of  the  land. 
And  registration  is  additional  to  the  registration  in  the 
Bills  of  Sale  Department  of  the  Central  Office,  required 
by  the  Deeds  of  Arrangement  Act,  1887  (e). 

(a)  51  &  52  Viot.  c.  51,  s.  6.         bk.  ii.  pt.  ii.  chap.  vi.  (vol.  ii.  pp. 

(b)  53  &  54  Viot.  c.  69,  s.  19.       299-304). 

(c)  As  to   the   nature   of   a         (d)  Ss.  7,  8. 

'  deed  of  arrangement,'  see  post,         (a)  50  &  51  Viot.  c.  57. 
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Thirdly  and  lastly,  the  Land  Charges  Act  of  1888  has 
enacted  that  there  shall  be  kept  at  the  office  of  the  Land 
Kegistry  a  special  register,  called  the  Eegister  of  Land 
Charges  (a) ;  and  that  land  charges  may  be  registered 
therein.  The  registration,  in  the  case  of  freehold  lands, 
is  made  in  the  name  of  the  person  beneficially  entitled 
to  the  first  estate  of  freehold  at  the  time  of  the  creation 
of  the  land  charge,  and,  in  the  case  of  copyhold  lands,  in 
the  name  of  the  tenant  on  the  court  rolls  at  that  time, 
and  also  (if  it  should  so  happen)  in  the  name  of  the  ' 
person  who,  being  entitled  only  to  a  lease  for  lite  or 
lives,  at  a  rent,  or  for  a  term  of  years,  has  procured  the 
rentcharge  to  be  created  (&).  The  Act  expressly  pro- 
vides (c),  that  every  land  charge  created  after  the  81st 
December,  1888,  which  shall  not  have  been  duly 
registered  under  the  Act,  shall  be  void  against  a  pur- 
chaser for  value,  mortgagee,  or  lessee  of  the  land.  And 
a  land  charge  created  before  that  day  is  required  to  be 
registered  within  a  year  after  the  first  assignment  thereof 
which  shall  be  executed  after  the  81st  December,  1888  (d). 

A  considerable  change  in  the  form  of  registration  of 
incumbrances  was  made  by  the  Land  Charges  Act, 
1900  (e) ;    by  which  the    business   of    the  registry  of 

(a)  '  Land  ctarge '  is  defined  under  s.  35  of  the  Land  Drainage 

by  the  Aot  (s.  4)  as  meaning-  Act,  1861,  or  under  s.  20  of  the 

"  a  rent  or  annuity,  or  principal  Agricultural      Holdings     Act, 

moneys  payable  by  instalments  1908,  is  a  land  charge;  but  a 

or  otjierwise,  with  or  without  '  rate '  or '  scot '  is  not.  A  charge 

interest,  charged  (otherwise  than  under  s.  257  of  the  Public  Health 

by  deed)  upon  land,  under  the  Act,  1875,  has  been  held  not  to 

provisions  of  any  Act  of  Parlia-  reg^uire  registration  under  the 

ment  for  securing  to  any  person  Act    (Reg.    v.     Vtce-Begistrar 

either    the    moneys    spent    by  of   Land    Registry    (1889)    24 

him,  or  the  costs,  charges,  and  Q.  B.  D.  178.) 
expenses  incurred  by  Mm,  under  (b)  S.  10. 

such     Aot ;    or    the     moneys         (c)  S.  12. 
advanced  by  him  for  repaying  (d)  S.  13. 

such   moneys,    or    such    costs,  (e)  63  &  64  Vict.  c.  26. 

oharges,and  expenses."  Acharge 
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judgments,  previously  carried  on  in  the  Central  Office  of 
the  Supreme  Court,  was  transferred  to  the  office  of  the 
Land  Eegistry.  The  Kegisters  of  Judgments,  Crown 
Debts,  and  Executions,  registered  under  the  Judgments 
Act,  1864,  were  closed:  and  no  judgment  or  recognizance, 
whether  obtained  or  entered  into  on  behalf  of  the  Crown 
or  otherwise,  or  before  or  after  the  commencement  of  the 
Act,  can  now  operate  as  a  charge  on  land,  untU  a  writ  or 
order  for  the  purpose  of  enforcing  it  is  registered  under 
the  provisions  of  the  Land  Charges  Eegistration  and 
Searches  Act,  1888  (a)  ;  and  the  provisions  of  the  latter  Act 
which  invalidate  unregistered  executions  against  pur- 
chasers for  value  are  to  apply  to  every  writ  and  order 
affecting  land  issued  by  any  court  for  the  purpose  of 
enforcing  a  judgment,  whether  obtained  on  behalf  of 
the  Crown  or  otherwise,  or  before  or  after  the  commence- 
ment of  the  Act,  and  to  every  delivery  in  execution  or 
other  proceeding  taken  in  pursuance  of  such  writ  or 
order  (&).  Finally,  every  instrument  made  after  the 
passing  of  the  Act  of  1900,  which  could  be  registered 
under  it,  or  under  the  Land  Charges,  &c.,  Act  of  1888,  is 
to  be  registered  under  the  Act  of  1900,  and  not  under  the 
Middlesex  Eegistry  Act,  1708. 

Official  certificates  of  search  are  issued  under  the  Land 
Charges  Eegistration  and  Searches  Act,  1888,  and  the 
Land  Charges  Act,  1900 ;  and  to  these  the  provisions  of 
the  Conveyancing  Act,  1882  (c),  exonerating  solicitors 
and  trustees  from  liability  in  respect  of  loss  caused  by 
errors  in  such  certificates,  apply. 

III.  Eegistration  of  Title. 

Before  entering  upon  the  subject  of  registration  of 
title,  it  will  be  convenient  to  consider  what  is  meant  by 
the  phrase,  and  to  distinguish  it  from  registration  of 
assurances. 

(a)  63  &  64  Vict.  c.  26,  s.  2.  (c)  S.  2. 

(6)  Ibid.  s.  3. 
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Eegistration  of  title  is  a  system  of  property  law  -which 
provides  for  the  formation  of  a  register  of  lands,  and  for 
the  registration  of  persons  as  proprietors  of  interests  in 
those  lands ;  changes  in  the  proprietorship  and  other 
dealings  with  the  land  being  evidenced  and  validated 
by  corresponding  changes  in  the  register.  An  instru- 
ment of  transfer  of  registered  land,  for  instance,  does 
not,  in  itself,  complete  the  purchaser's  title  to  the  land 
transferred  to  him ;  but  that  title  has  to  be  completed  hy 
registration  (a),  i.e.,  the  vendor's  name  must  be  removed 
from  the  register,  and  the  purchaser's  substituted  there- 
for. The  instrument  is,  in  fact,  little  more  than  an 
authority  to  the  registrar  to  make  the  necessary  altera- 
tion in  the  register ;  which  alteration,  when  made,  will 
have  the  effect  of  vesting  the  land  in  the  new  proprietor. 
The  object  of  the  system  is  to  simplify  and  cheapen  the 
transfer  of  land,  and  to  do  away  with  the  elaborate 
investigation  of  title  which  is  necessary  in  most  cases 
apart  from  such  a  system. 

A  system  of  registration  of  assurances,  on  the  other 
hand, ,  effects  no  change  in  the  method  of  dealing  with 
land,  or  in  the  way  in  which  title  to  land  is  evidenced ; 
but  is  designed  merely  to  protect  purchasers  from  secret 
dispositions,  by  enacting  that  such  dispositions,  unless 
registered,  shall  not  be  good  against  third  parties.  The 
assurance  is  effectual  for  its  purpose,  from  the  moment 
of  its  execution ;  and  the  registration  gives  to  the  trans- 
action which  the  assurance  purports  to  effect  no  additional 
validity.  The  registration  is  in  the  nature  of  a  safeguard 
only,  to  prevent  subsequent  purchasers  or  mortgagees 
from  being  defrauded. 

The  first  practical  attempt  to  introduce  registration  of 
title  into  England  was  made  by  the  Land  Eegistry  Act, 
1862  Q)),  which  was  accompanied  by  the  Declaration  of 


(a)  Land  Transfer  Act,  1875,  (b)  25  &  26  Vict.  c.  53. 

s.  29. 

S.C. — VOL.    I.  2    I 
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Title  Act  of  the  same  year  (a),  passed  for  the  purpose  of 
obtaining  judicial  declarations  as  to  the  validity  of  titles 
without  litigation.  But  these  two  Acts  proved  to  be 
melancholy  failures;  only  one  application  under  the 
latter  being  recorded,  and  only  507  in  the  course  of  seven 
years  under  the  former.  The  reason  officially  given 
for  the  failure  of  the  scheme  of  1862  was,  the  severity 
of  the  requirements  imposed  by  the  Acts  (6),  which,  as 
registration  was  not  compulsory  under  them,  frightened 
away  intending  applicants.  The  Land  Eegistry  Act  of 
1862,  though  still  nominally  in  force,  is  now  confined  in 
its  operation  to  titles  registered  under  it  before  1876  ;  at 
the  beginning  of  which  year  it  was  superseded  by  the 
Land  Transfer  Act,  1875  (c).  Moreover,  by  an  Order 
made  under  the  provisions  of  the  latter  statute  {d),  provi- 
sion has  been  made  for  the  compulsory  transfer  of  titles, 
on  registration  of  future  changes  of  ownership,  from  the 
register  of  1862  to  the  registers  established  under  the 
Acts  of  1875  and  1897  (e).  So  that  the  Act  of  1862  is 
likely  to  have  a  still  more  restricted  operation  in  the 
future. 

But  even  the  Act  of  1875  did  not,  for  many  years, 
make  much  impression;  though  it  greatly  relaxed  the 
rigour  of  the  conditions  imposed  upon  registration.  For 
its  requirements  were  not  compulsory ;  and  the  Act  con- 
tained no  provision  for  compensation  to  innocent  sufferers 
for  mistakes  and  errors  on  the  register.  It  was  not  until 
both  these  omissions  were  remedied  by  the  amending  Act 
of  1897,  that  substantial  progress  with  the  work  of  regis- 
tration was  made.  These  two  last  Acts,  of  1875  and 
1897,  upon  which  the  existing  system  is  based,  have 
been  the  subject  of  acute  and  certainly  not  altogether 

(a)  25  &  26  Vict.  c.  67.  (e)  Orders    dated   1st    Jan., 

(6)  B/eport  of  Commission  on  1876,  and  29th  Dec,  1897,  given 

Land  Transfer,  1870,  p.  rviii,  in  Brickdale  and  Sheldon,  Land 

par.  26.  Transfer    Acts    (2nd    ed.),  pp. 

(c)  Act  of  1875,  s.  125.  537-9. 

(d)  S.  126. 
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undeserved  criticism,  with  which  we  are  here  in  no  way 
concerned.  Our  purpose  is  simply  to  describe,  as  briefly 
and  clearly  as  possible,  the  working  of  the  existing 
system. 

The  Land  Transfer  Acts,  1875  and  1897. 

The  first  of  these  Acts  is  the  basis  of  the  existing 
system  of  registration  of  title.  The  second  introduced 
various  amendments,  and  provided  a  machinery  for  mak- 
ing the  system  compulsory.  But  compulsion  must  not 
be  regarded  as  of  the  essence  of  the  system ;  it  is  only 
an  incident,  and  the  provisions  for  its  apphcation  can  be 
separately  considered.  Besides  the  two  Acts  above 
mentioned,  the  Eules  (a)  made  in  pursuance  of  those 
Acts  have  to  be  taken  into  consideration. 

The  Objects  of  Eegistration  of  Title. 

The  objects  of  the  Land  Transfer  Acts,  1875  and  1897, 
as  stated  in  the  preamble  to  the  former  Act,  are  to 
simplify  titles  and  facilitate  the  transfer  of  land.  These 
objects  are  effected  mainly  in  four  ways,  viz. : — 

1.  By  conferring  upon  the  registered  owner  of  land 
three  inalienable  statutory  powers  : 
(i)  to  transfer  the  land  (h) ; 
(ii)  to  mortgage  or,  as  it  is  called  in  the  Acts,  to 

'  charge '  the  land  (c)  ; 

(iii)  to  create  a  lien  by  deposit  of  the  certificates  (d) 

which  are  issued  to   every  registered   owner  of 

land  or  proprietor  of  a  registered  charge. 

The  Act  thus  removes   (either  wholly  or  partially, 

according  to  the   nature  of  the  title  registered,)  the 

necessity  for  purchasers  or  mortgagees,  who   comply 

(ft)  Land     Transfer     Eules,      has  been  revoked. 
1903, 1907,  and  1908.     The  fees  (6)  Aet  of  1875,  s.  29. 

payable    are    governed   by  the  (c)  Ibid.  s.  22. 

Land  Transfer  Fee  Order,  1908.  {d)  Act  of  1897,  s.  8  (6). 

The  previous  Fee  Order  of  1903 

2  I  2 
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with  its  provisions  and  rely  upon  the  statutory  powers  of 
the  registered  owner,  to  enquire  into  the  past  transac- 
tions, which,  under  the  old  system  of  conveyancing,  may 
affect  the  validity  of  a  title ;  it  being  apparent  that  if  the 
estate  which  the  purchaser  acquires  in  registered  land  (a), 
or  the  powers  of  a  mortgagee  thereof,  are  derived  direct 
from  the  statute,  enquiry  into  title  in  the  old  sense  must 
be  superfluous. 

2.  By  providing  for  the  restriction  of  the  statutory 
powers  of  the  registered  owner,  by  entries  upon  the 
register  on  the  part  of  persons  having  rights  over  or 
interests  in  the  land  by  virtue  of  trusts,  settlements,  or 
equities,  which  the  registered  owner  is  free  to  create  in 
the  same  way  as  if  the  land  was  not  registered  (6).  The 
object  of  such  entries  is,  to  secure  that  the  interests  of 
the  parties  making  them  shall  not  be  overridden  by  regis- 
tered dispositions.  All  direct  reference  to  the  nature  of 
such  rights  or  interests  is,  however,  excluded  from  the 
register  (c) ;  and  purchasers  and  mortgagees  are  thus 
relieved  from  the  obligation  of  enquiry  as  to  their  details. 

3.  By  providing  short  and  simple  forms  for  carrying 
out  transactions  in  registered  land  {d). 

4.  By  guaranteeing  the  titles  of  purchasers  and  mort- 
gagees who  comply  with  the  provisions  of  the  Acts  (e). 
This  last  is  the  distinguishing  feature  of  all  systems  of 
registration  of  title,  as  contrasted  with  systems  of  mere 
registration  of  deeds. 

It  now  remains  to  consider  the  provisions  of  the  Acts 
in  detail. 

(a)  The  ddcta  of  Cozens  there  is  nothing  inconsistent 
Hardy,  L.  J.,  in   Capital  and      with  them    in   the  view    here 


CovMUes  Bank  y.  Bhodes  [1903] 

1  Ch.  631,  quoted  with  approval  (6)  Act  of  1875,  s.  49  (see  post, 

by  Vaughan  Williams,  L.  J.,  in  pp.  507-609). 

A.-G.  V.  Odell  [1906]  2  Ch.  47,  (c)  Act  of  1897,  Sched.  I. 

as  to  the  estate  of  the  registered  (cJ)  L.  T.  Biiles,1903,  Sched.I. 

proprietor,  have  not  been  over-  (e)  Act  of  1897,  s.  7. 

looked ;  but  it  is  submitted  that 


chap,  xxm. — of  eegisteation  of  deeds,  etc.      485 

What  Land  can  be  Eegisteebd. 

All  '  land '   (-which  probably  means  all  interests  in 
land)  (a)  in  England  and  Wales  can  be  registered  (b),  with 
the  following  exceptions : 
(i)  copyholds; 

(ii)  customary  freeholds,  in  any  case  in  which  an 

admission  or  any  act  by  the  lord  of  the  manor  is 

necessary  to  perfect  the  title  of  a  purchaser  from 

the  customary  tenant ; 

(iii)  leaseholds   derived   out  of  copyholds  or  such 

customary  freeholds ; 
(iv)  leaseholds  held  under  terms  created  for  mort- 
gage purposes  (c) ; 
(v)  leaseholds  held  under  leases  having  only  twenty- 
one  years  or  less  to  run  (d) ; 
(vi)  leaseholds  held  under  leases  containing  absolute 
prohibitions  against  alienation  (d). 
It  is  necessary  to  distinguish  carefully  between  these 
interests,  which  cannot  be  registered  at  all,  and  interests 
which  cannot  be  required  to  be  registered,  even  in  areas 
to  which  the  compulsory  provisions  of  the  Acts  apply  (e). 

Who  may  Apply  foe  Eegisteation. 

Any  person  who  has  contracted  to  buy  for  his  own 
benefit,  and  any  person  entitled  for  his  own  benefit  at  law 
or  in  equity  to,  and  every  person  capable  of  disposing  for 
his  own  benefit  by  way  of  sale  of,  an  estate  in  fee  simple 
in  land,  or  a  leasehold  interest  capable  of  registration 
under  the  Act,  can  apply  to  be  registered,  or  may  apply 
to  have  registered  in  his  stead  any  nominee  or  nominees; 
but,  in  the  case  of  land  contracted  to  be  bought,  of  which 
no  conveyance  has  been  executed,  the  registration  cannot 
be  effected  without  the  vendor's  consent  (/). 

(a)  Act  of  1897,  s.  24  (1).  (d)  Act  of  1875,  s.  11. 

(6)  Act  of  1875,  s.  2.  (e)  See  post,  pp.  516-517,. 

(c)  Act  of  1897,  Sched.  I.  (/)  Act  of  1875,  ss.  5,  11. 
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Trustees,  mortgagees,  and  other  persons  having  a  trust 
for  or  power  of  sale  may  apply  for  registration,  with  the 
consent  of  the  persons,  if  any,  whose  consent  is  required 
to  the  exercise  of  the  trust  or  power  {a). 

Any  two  or  more  persons  entitled  for  their  own  benefit, 
concurrently  or  successively,  or  partly  in  one  mode  and 
partly  in  another,  to  such  estates,  rights,  or  interests  in 
land  as  together  make  up  such  an  interest  as  would,  if 
vested  in  one  person,  entitle  him  to  be  registered,  may 
apply  to  be  registered  as  joint  proprietors  or  tenants  in 
common  (&). 

The  principle  underlying  these  provisions  would 
appear  to  be :  that,  in  fixing  the  qualifications  necessary 
to  become  a  first  registered  proprietor,  regard  is  had,  not 
so  much  to  the  beneficial  ownership,  as  to  the  right  of 
the  person  or  persons  applying  to  exercise,  in  favour  of  a 
purchaser  or  mortgagee,  the  statutory  powers  conferred 
upon  registered  proprietors  by  the  Act,  or,  in  other 
words,  to  make  a  good  title. 

What  Title  may  be  Applied  foe. 

It  is  open  to  the  applicant  to  apply  for  registration 
with  an  '  absolute,'  '  possessory,'  or  '  good  leasehold  ' 
title  (c).  A  fourth  title,  known  as  a  '  qualified '  title, 
may  be  granted  by  the  Eegistrar  (d) ;  but  cannot,  appa- 
rently, be  applied  for.  It  is  intended  to  provide  for 
cases  where  the  evidence  of  title  produced  does  not 
justify  the  Eegistrar  in  granting  an  absolute  title.  It  is, 
in  fact,  an  absolute  title  subject  to  specific  qualifications. 

The  legal  effects  of  these  different  kinds  of  titles  are 
themselves  very  different ;  and  it  is  most  important  that 
the  student  should  early  distinguish  between  them.  We 
will,  therefore,  give  a  somewhat  full  explanation  of 
each. 

(a)  Act  of  1875,  s.  68.  (c)  Act  of  1875,  ss.  5,   11 ; 

(&)  IMd.  s.  69,  as  amended  by      L.  T.  Bules,  1903,  E.  52. 
s.  14  (1)  of  the  Act  of  1897.  (d)  Act  of  1875,  s.  9. 
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A.  Absolute  Title. 

It  is  only  by  registration  with  absolute  title  that  the 
full  benefits  of  the  system  of  registration  are  immediately 
secured.  The  scheme  of  the  Acts  is,  therefore,  best 
grasped  by  a  careful  study  of  the  nature  and  incidents  of 
an  absolute  title ;  the  other  titles  being  merely  modifica- 
tions of  it. 

The  applicant  is  not  registered  with  absolute  title  until 
and  unless  his  title  is  approved  by  the  Eegistrar  (a).  In 
the  case  of  a  leasehold  interest,  registration  with  absolute 
title  will  not  be  granted,  unless  the  titles  to  the  leasehold 
and  to  the  freehold,  and  to  any  intermediate  leasehold 
which  may  exist,  have  been  approved  (b).  In  examining 
a  title,  the  Eegistrar  is  to  be  guided  by  the  usual  con- 
veyancing practice  (c) ;  and  the  application  must  (unless 
the  Eegistrar  otherwise  directs)  be  accompanied  by  all 
original  documents  relating  to  the  title  under  the  appli- 
cant's control,  including  any  abstracts  of  title,  conditions 
of  sale,  etc.,  and  a  copy  or  abstract  of  the,  latest  docu- 
ment of  title  not  being  a-  document  of  record,  and  suffi- 
cient particulars  of  the  property  to  enable  the  land  to  be 
identified  on  the  Ordnance  or  Land  Eegistry  maps  (d). 
Considerable  discretion  is  allowed  to  the  Eegistrar  by  the 
Eules  to  modify  the  examination,  when  the  land  has 
been  sold  under  order  of  the  Court,  or  has  been  registered 
with  possessory  or  qualified  title  for  six  years  prior  to  the 
application  for  absolute  title,  the  first  proprietor  having 
been  a  purchaser  on  sale,  or  when  the  title  has  been 
investigated  shortly  before  the  date  of  the  application  (<?). 

Provision  is  made  for  public  advertisement  of  applica- 
tions for  absolute  title,  which  however  may  be  dispensed 
with  in  certain  cases;  and  objections  may  be  lodged 
by  any  one  who  objects  to  the  registration,  within  one 

(a)  Act  of  1875,  s.  6.     L.  T.  (c)  Ibid.  E.  24 

Rules,  1908,  R.  35.  (d)  Ibid.  R.  19. 

(6)  L.  T.  Rules,  1908,  R.  53.  (c)  Ibid.  R.  27. 
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month  of  the  appearance  of  the  advertisement  in  the 
London  Gazette  (a).  The  objections  are  heard  by  the 
Eegistrar,  subject  to  an  appeal  to  the  Court  (6). 

The  Eegistrar  is  given  power  to  compel  production  of 
deeds,  instruments,  or  evidences  of  title  relating  to  the 
application  (c) ;  and,  before  completing  the  registration, 
he  is  to  require  a  statutory  declaration  by  the  applicant 
and  his  solicitor,  to  the  effect  that  all  documents  and 
facts  material  to  the  title  under  examination  have  been 
disclosed  (d).  Such  documents  of  title  as  the  Eegistrar 
thinks  necessary  to  be  marked,  to  prevent  concealment 
of  the  registration  from  persons  dealing  with  the  land, 
are  to  be  marked  accordingly  (e).  Any  restraint  on 
alienation  that  may  affect  the  property  is  protected  by  a 
restriction  entered  on  the  register  (/) ;  and  any  incum- 
brances, conditions,  or  other  burdens,  to  which  the  land 
may  be  subject,  are  also  entered  on  the  register  (g),, 
which  therefore,  at  the  moment  of  registration,  presents 
a  complete  picture  of  the  title,  so  far  as  a  purchaser  or 
mortgagee  need  know  it. 

Where  an  absolute  title  is  applied  for,  and,  on  the 
examination  of  the  title,  it  appears  to  the  Eegistrar  that 
it  can  be  established  only  for  a  limited  period,  or  subject 
to  reservations,  the  Eegistrar  may,  if  desired,  by  enter- 
ing these  reservations  on  the  register,  complete  the 
registration  with  a  qualified  title  Qi). 

When  the  applicant  has  no  documents  of  title  under 
his  control,  a  statutory  declaration  by  the  applicant,  to 
the  effect  that  he  and  his  predecessors  in  title  have  been 
in  possession  of  the  property  over  a  period  of  years,  and 

(a)  L.  T.  Rules,  1908,  Rr.  28,  e.g.  prohibition  against  assign- 

29,  30.  ing  lease  without  licence.  (L.  T. 

(6)  Ibid.  Rr.  31-33.  Act,  1875,  s.    11.     See  L.  T. 

(c)  Act  of  1875,  s.  71.  Rules,  1903,  R.  62.) 

(d)  Act  of  1875,  s.  70;  and  (g)  L.  T.  Rules,  1908,  R.  43. 
L.  T.  Rules,  1908,  R.  44.  (7i)  Act  of  1875,  s.  9 ;  L.  T. 

(e)  Act  of  1875,  s.  72.  Rules,  1908,  Rr.  36,  58. 
(/)  L.  T.  Rules,  1908,  R.  41 ; 
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that  the  applicant  is  entitled  for  his  own  benefit  and  is  not 
aware  of  any  defect  in  his  title  (a)  may  be  taken  as  prima, 
facie  evidence  of  the  applicant's  right  to  apply  for 
registration  as  first  proprietor,  with  an  absolute  or 
possessory  title,  as  the  Kegistrar  may  determine  (b). 

On  an  application  for  registration  with  a  possessory 
title,  the  Registrar  may,  after  such  registration,  if  the 
documents  produced  warrant  it  and  the  applicant  does 
not  object,  convert  the  title  into  an  absolute  one  (c).  The 
Registrar  may  also  enter  a  note  that  the  title  may  be 
registered  as  absolute  at  the  expiration  of  a  particular 
period,  or  on  the  occurrence  of  a  particular  event ;  and 
may  subsequently  register  the  same  accordingly  (d). 

B.  Possessory  Title. 

Application  for  registration  with  possessory  title  must 
be  accompanied  by  the  same  documents  as  in  the  case  of 
an  application  for  an  absolute  title  (e) ;  and  if  the  docu- 
ments afford  prima  facie  evidence  of  the  right  to  apply  for 
registration  as  first  proprietor,  registration  with  possessory 
title  will  be  completed  (/).  As  in  the  case  of  an  absolute 
title,  documents  will  be  marked,  unless  marking  is  dis- 
pensed with,  either  in  the  case  of  documents  which  cannot 
be  produced,  or,  where  the  documents  are  numerous  (g), 
and  restrictions,  incumbrances,  etc.,  are  entered  on  the 
register  (h) . 

C.  Good  Leasehold  Title. 

A  good  leasehold  title  can  be  registered,  when  the 
title  to  a  lease  is  proved  to  the  satisfaction  of  the 
Registrar,  or  when  the  applicant  for  registration  is 
the  original  lessee  and  can  satisfy  the  Registrar  that 
he  has  not  incumbered  or  dealt  with  the  land   in  any 

(a)  L.  T.  Rules,  1908,  Sched.  (e)  See  ante,  p.  487. 

rorm  IV.  (/)  L-  T.  Rules,  1908,  R.  37. 

(6)  L.  T.  Rules,  1908,  R.  38.  (?)  Ihid.  Rr.  45,  46. 

(c)  lUd.  R.  39.  (h)  Ihid.  Rr.  41,  43. 

(d)  Ihid.  R.  42. 
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way  except  as  disclosed  (a).    But  such  registration  does 
not  include  or  guarantee  the  title  of  the  lessor. 

D.  Qualified  Title. 

This,  as  we  have  said,  is  a  kind  of  title  which  cannot 
be  applied  for,  but  which  is  directed  by  the  Eegistrar  on 
an  application  for  registration  with  an  absolute  title.  It 
is,  in  effect,  an  absolute  title  subject  to  certain  specific 
qualifications  or  imperfections  enumerated  on  the 
register  (b). 

The  Estate  of  the  First  Ebgisteeed  Pbopbietok. 

The  difference  between  the  four  kinds  of  title  consists 
in  the  degree  of  warranty  or  security  given  to  a  purchaser 
or  mortgagee  of  each  by  the  Acts  and  Eules. 

To  deal  first  with  freehold  interests.  Eegistration  as 
first  proprietor  with  an  absolute  title  (c)  vests  in  t^e 
person  so  registered  an  estate  in  fee  simple  in  the  land, 
together  with  all  rights,  privileges,  and  appurtenances 
belonging  or  appurtenant  thereto  (d),  subject  only  to — 
(i)  the  incumbrances  entered  on  the  register ; 
(ii)  the  liabilities,  rights,  and  interests  declared  by 

the  Acts  of  1875  not  to  be  '  incumbrances  '  (e) ; 
(iii)  any  unregistered  estates,  rights,  interests,  or 
equities,  to  which  any  person  claiming  under  a 
person  not  entitled  for  his  own  benefit   (e.g.,  a 
trustee)  may  be  entitled  (/) ; 
but  free  from  all  other  estate  and  interests  whatsoever, 
including  estates  and  interests  of  the  Crown. 

If  the  title  be  qualified,  the  registration  will  not  affect 

(a)  L.  T.  Rules,  1908,  R.  53,  Riiles,  1903,  R.  254) 

L.  T.  Rules,  1903,  R.  54  (e)  See  post,  p.  492.  (But  even 

(J)  See  awfe,  p.  488f  these  may  be  excluded  by  ex- 

(c)  Act  of  1875,  s.  7.  press  provision  on  the  register.) 

(d)  Such  as  easements,  rights  (/)  Act  of  1875,  s.  7  (3). 
of  common,  etc.   (See  also  L.  T. 
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or  prejudice  the  enforcement  of  any  estate,  right,  or 
interest  appearing  by  the  register  to  be  excepted ;  but 
in  other  respects  the  title  will  be  absolute  (a).  If  the 
registration  be  with  a  possessory  title  only,  it  does  not 
affect  or  prejudice  the  enforcement  of  any  estate,  right, 
or  interest  adverse  to  or  in  derogation  of  the  title  of  the 
first  registered  proprietor,  and  subsisting  or  capable  of 
arising  at  the  time  of  the  registration  of  such  proprietor ; 
but  in  other  respects  it  has  the  same  effect  as  registration 
with  absolute  title  (b). 

In  the  case  of  leasehold  interests,  the  registration  of 
any  person  as  first  proprietor  with  absolute  title  vests 
in  such  person  the  possession  of  the  land  comprised  in 
the  registered  lease,  for  all  the  leasehold  estate  therein 
described,  with  all  implied  or  expressed  rights,  privileges, 
and  appurtenances  attached  to  such  estate ;  but  subject, 
in  addition  to  the  incidents  to  which  freeholds  so 
registered  are  subject  (c),  to  all  implied  and  express 
covenants,  obligations,  and  liabilities  incident  to  such 
leasehold  estate. 

When  the  first  proprietor  of  a  leasehold  interest  is 
not  entitled  for  his  own  benefit,  the  registration  is  subject 
to  the  same  qualifications  as  in  the  similar  case  of  free- 
hold land(ci).  When  the  registration  of  such  an  interest 
is  with  possessory  title  only,  the  estate  of  the  registered 
proprietor  is  subject  to  the  same  qualifications  as  in 
the  case  of  freehold  land  registered  with  a  possessory 
title  (e). 

When  the  registration  is  with  good  leasehold  title  (/), 
it  does  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right,  or  interest  affecting  or  in  derogation  of  the 
title  of  the  lessor  to  grant  the  lease ;  and  if  with  qualified 

(a)  Act  of  1875,  s.  9.  (e)  L.  T.  Rules,  1903,  r.  57. 

(6)  Ibid.  s.  8.  As  to  these,  see  above.    ' 

(c)  See  post,  p.  492.  (/)  L.  T.  Rides,  1903,  R.  56. 

(d)  See  ante,  p.  490. 
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title  (a),  it  does  not  affect  or  prejudice  the  enforcement 
of  any  estate,  right,  or  interest,  appearing  by  the  register 
to  be  excepted.  The  only  difference  between  an  absolute 
and  a  good  leasehold  title  to  leasehold  land  would  thus 
seem  to  be :  that,  in  the  former  case,  the  validity  of  the 
lease  itself  is  guaranteed,  in  the  latter  case  it  is  not^ 
Since,  under  an  open  contract  to  assign  a  term  of  years, 
the  purchaser  is  not  entitled  to  call  for  the  title  of  the 
grantor  of  the  lease  (b),  this  difference  is  practically 
very  slight. 

The  liabilities,  rights,  and  interests  declared  by  the 
Acts  (c)  not  to  be  '  incumbrances,'  and,  therefore,  not  to 
require  mention  on  the  register,  even  in  the  case  of 
absolute  title,  are  certain  minor  matters,  which,  with  the 
exception  of  leases  for  twenty-one  years  or  under,  and 
succession  or  estate  duty,  are  not  usually  disclosed  in  an 
abstract  of  title.  The  Acts  should  be  referred  to  for  the 
complete  list;  but,  by  way  of  illustration,  tithe  rent- 
charge,  rights  of  common,  rights  of  way  and  other  ease- 
ments, fishing  and  sporting  rights,  may  be  mentioned. 
Where  the  existence  of  any  of  these  is  proved,  the 
Eegistrar  may  enter  notice  of  them  on  the  register ; 
and,  on  the  other  hand,  if  the  land  is  proved  to  be 
exempt  from  them,  a  note  of  such  exemption  may  be 
made  in  certain  specified  cases  {d). 

The  first  registered  proprietor  of  land  would  seem  to 
be  piimd  facie  entitled  to  the  mines  and  minerals ;  but 
where  it  is  proved  that  the  right  to  any  mines  and 
minerals  is  vested  in  the  proprietor  of  registered  land, 
or,  on  the  contrary,  that  the  mines  and  minerals  have 
been    severed     from    such    land,    a     note    specifically 

(a)  L.  T.  Eules,  1903,  R.  58.  (c)  Act  of  1875,  s.  18 ;  Act  of 

(6)  Vendor    and    Purchaser  1897,  Soied.  I. 

Act,  1874,  s.  2  ;  Conveyancing  (d)  Act  of  1875,  s.  18.    L.  T. 

Act,  1881,  s.  3  (1).     See  ante,  Rules,  1903,  Rr.  208-215. 
p.  361. 
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including  or  excepting  them  from  the  registration, 
as  the  ease  may  be,  is  made  in  the  register.  In  the 
absence  of  any  such  note,  registere'd  land  is  always 
to  be  deemed  subject  to  possible  adverse  rights  to 
mines  and  minerals,  and  rights  of  entry,  search,  and 
user,  incidental  thereto,  created  prior  to  the  registra- 
tion of  the  land  or  the  1st  of  January,  1898.  Where 
rights  to  mines  and  minerals  are  created  after  those 
dates,  they  must  be  protected  by  notice  on  the 
register  (a). 

It  appears  that  the  estate  of  the  first  registered 
proprietor  entitled  for  his  own  benefit  may  be  either  an 
equitable  or  a  legal  fee  simple  (&).  That  is  to  say,  the 
legal  estate  may  be  outstanding  in  an  incumbrancer 
whose  incumbrance  existed  at  the  time  of  the  registra- 
tion of  the  land ;  and  this  incumbrance  will  appear  on 
the  register  (c).  It  is  submitted,  however,  that  the 
fee  simple  estate  of  the  first  registered  proprietor, 
being  subject  only,  in  the  case  of  absolute  title,  to  such 
incumbrances  as  are  entered  on  the  register,  a  bare 
outstanding  legal  estate,  protecting  no  incumbrance, 
would  vest  in  the  registered  proprietor ;  as  being  one  of 
the  estates,  'free  from'  which  he  is  to  take  his  title  (d). 
Another  interpretation  of  these  sections  is  to  regard 
the  fee  simple  vested  by  them  in  the  registered 
proprietor  as  a  new  statutory  estate ;  being  neither 
the  old  legal  or  equitable  estate,  but  inclusive  of  and 
superior  to  both.  The  effect  of  this  interpretation  is  to 
put  the  value  of  the  legal  estate  one  degree  lower  in 
the  case  of  registered  land,  and  to  create  a  third  estate 
bearing  a  somewhat  similar  relation  to  the  legal  estate 
to  that  borne  by  the  legal  estate  to  the  equitable 
interest.  Though  this  interpretation  is  ingenious,  and 
removes  some  difiSculties  attendant  in  the  view  adopted 

(a)  Act  of  1875,  s.  18 ;  Act  of         (6)  Act  of  1875,  s.  5  (2). 
1897,   Sched.  I. ;   L.  T.  Rules,  (c)  L.  T.  Utiles,  1908,  E.  43. 

1903,  Rr.  213,  214  (d)  Act  of  1875,  s.  7. 
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above,  it  does  so,  it  is  submitted,  by  creating  others  of 
equal  magnitude  (a). 

Incumbbancbs  Prior  to  Eegisteation. 

As  already  stated,  it  is  the  duty  of  the  Eegistrar,  on 
registering  a  title,  to  enter  on  the  register  notice  of  any 
incumbrances,  conditions,  or  other  burdens,  which  are 
disclosed  by  the  examination  of  the  title  (5).  It  is, 
however,  also  provided  (c),  that  any  person  who  is 
entitled  to  an  incumbrance  created  prior  to  the  first 
registration  of  the  land  may,  on  due  proof  of  his  title, 
and  after  notice  to  the  registered  proprietor  of  the  land, 
himself  apply  to  be  registered  as  proprietor  of  sueh 
incumbrance.  When  so  registered,  he  receives  a  certifi- 
cate of  incumbrance,  and  has  the  same  statutory  powers 
of  dealing  with  his  incumbrance,  and  creating  a  lien 
upon  it  by  deposit  of  his  certificate,  as  the  registered 
proprietor  of  a  charge  (,d). 

Title  by  Adverse  Possession  to  Ebgistered 
Land. 

AH  registered  land  is,  unless  the  contrary  is  expressed 
on  the  register,  deemed  to  be  subject  to  rights  acquired, 
or  in  course  of  being  acquired,  under  the  Limitation 
Acts  (e).  But  a  title  to  registered  land  adverse  to  or 
in  derogation  of  the  title  of  the  registered  proprietor 
cannot  be  obtained  by  any  length  of  possession 
merely  (/).  Where,  but  for  registration,  such  a 
title  would  have  been  acquired  to  any  registered  land, 
rectification  of  the  register  may  be  obtained  by  the 
person  claiming  it,  subject  to  any  estates  acquired  by 

(a)  Hogg,  Ownership  cmd  In-  (e)  Act  of  1875,  s.  18(7);  as 

cumbra/nce   of  Registered  Land  amended  by  Aot  of  1897,  Seh.  I. 

(1906),  oh.  3.  See  as  to  the  Limitation  Acts 

(6)  L.  T.  Eules,  1908,  R.  43.  post,  bk.  v.  oh.  ix.                       ' 

(c)  Ibid.  Er.  175-181.  (/)  Act  of  1897,  s.  12. 

(d)  See  joog<,  pp.  500-503. 
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registration  for  valuable  consideration.  But,  until 
rectification  is  obtained,  the  registered  proprietor  can 
always  enter  on  the  land,  or  bring  an  action  to  recover 
possession  of  it,  or  exercise  his  statutory  power  of 
disposition.  The  claim,  however,  of  a  person  in  adverse 
possession  of  land  at  the  time  of,  its  registration,  if  that 
registration  is  with  possessory  title  only,  is  not  prejudiced 
by  such  registration  (a). 

The  provisions  of  the  Act,  of  which  the  foregoing 
interpretation  has  been  adopted,  are  somewhat  involved ; 
but,  assuming  the  interpretation  to  be  correct,  it  would 
seem  that  rights  which,  but  for  the  Land  Transfer  Acts, 
would  have  been  acquired  under  the  Limitation'Acts,  can 
be  made  effective  by  rectification,  except  as  against  a 
transferee  for  value  from  a  person  registered  with 
an  absolute  title.  Even  as  against  such  a  transferee, 
possession  for  the  statutory  period  subsequent  to  the 
transfer  could  also,  it  seems,  be  made  effective  by 
rectification. 

Eemoval  op  Land  from  the  Eegistee. 

'  Land '  can  be  removed  from  the  register  by  the 
registered  proprietor,  with  the  consent  of  the  other 
persons,  if  any,  appearing  by  the  register  to  be  interested 
therein ;  unless  it  is  situate  in  an  area  where  registration 
of  land  is  compulsory,  when,  apparently,  removal  is 
impossible  (b).  Land  situate  within  the  jurisdiction 
of  the  Yorkshire  or  Middlesex  Eegistries  becomes  again 
subject  to  that  jurisdiction  if  removed  from  the  Land 
Kegister ;  but,  from  the  moment  of  its  registration  under 
the  Land  Transfer  Acts,  it  is,  as  has  been  said,  exempt 
from  the  local  jurisdiction  (c). 

(a)  Act  of  1897,  s.  12.  (c)  Act  of  1875,  s.  127;  Act 

(6)  Ibid.  s.  17.  of  1897,  Sched.  I. 
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Unebgisteeed  Dealings  with  Ebgistbeed  Land. 

Before  describing  the  registered  dispositions  which 
a  proprietor  of  registered  land  is  empowered  to  make, 
and  to  which  special  statutory  effect  is  given,  it  is 
convenient  to  consider  to  what  extent  registered  land  can 
be  dealt  with  outside  the  register. 

Subject  to  the  maintenance  of  the  estate  and  right 
of  the  registered  proprietor,  any  person  (whether  the 
registered  proprietor  or  not  of  any  registered  land), 
having  a  sufficient  estate  or  interest  in  such  land,  may 
create  estates,  rights,  interests,  and-  equities,  in  the 
.same  manner  as  he  might,  do  if  the  land  were  not 
registered;  and  any  person  entitled  to  or  interested  in 
any  unregistered  estates,  rights,  interests,  or  equities 
in  registered  land,  may  protect  the  same  from  being 
impaired  by  any  act  of  the  registered  proprietor,  by 
entering  on  the  register  such  notices,  cautions, 
inhibitions,  or  restrictions,  as  are  provided  for  that 
purpose  (a). 

But,  although  dispositions  made  under  this  provision 
can  be  more  or  less  effectually  protected  by  one  of  the 
prescribed  ways  mentioned,  they  are  always  liable  to  be 
defeated  by  the  statutory  effect  given  to  registered  dis- 
pdsitions  by  .the  registered  proprietor  (b).  It  would  seem, 
therefore,  from  the  scheme  of  the  Acts,  that  this  provision 
was  not  intended  to  enable  transactions  such  as  transfer 
and  mortgage,  which  can  be  effected  by  statutory  disposi- 
tions, to  be  carried  put  off  the  register ;  but  to  enable 
leases,  settlements,  and  equitable  interests  to  be  created 
by  the  registered  proprietor,  which  it  is  possible  he  would 
not  be  able  to  create  apart  from  some  provision  of  this 
kind. 

It  has,  however,  been  held  in  a  recent  case  (c),  that  a 

(a)  Act  of  1875,  s.  49 ;  Act  of         (5)  See  post,  p.  499. 
1897,  Sohed.  I. ;  see  post,  pp.         (c)  CapitaZ  and  Cownties  Bank 
507-508.  V.  Bhodes  [1903]  14  Ch.  654. 
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good  conveyance  of  the  legal  estate  can  be  made  under 
the  above  provision  by  the  registered  proprietor,  and  that, 
notwithstanding  that  the  land  has  become  registered 
land,  it  may  still  be  dealt  with  by  deeds  having  the  same 
operation  and  effect  as  they  would  have  if  the  land  were 
unregistered  ;  subject  only  to  the  risk  of  the  title  being 
defeated,  or,  in  the  language  of  the  Act  of  1875  (a),  the 
'  estate  being  impaired,'  by  the  exercise  of  the  statutory 
powers  of  disposition  given  to  the  registered  proprietor. 
Against  such  powers,  a  person  interested  in  an  estate  so 
created  can  only  protect  himself  by  notice  or  entry  on 
the  register.  In  other  respects,  the  legal  operation  and 
effect  of  ordinary  assurances  will  remain  untouched  by 
the  want  of  registration. 

It  would  therefore  appear,  on  more  than  one  ground, 
that  it  is  unsafe  to  assume  that  the  registered  proprietor 
has  the  legal  estate ;  though  he  always  retains  the  power 
of  executing  a  transfer  for  value,  which,  when  completed 
by  registration,  vests,  by  virtue  of  the  statute,  the  entire 
fee  simple,  including,  it  is  submitted,  the  legal  estate,  in 
the  purchaser  (b).  For  the  purpose  therefore  of  trans- 
actions off  the  register  under  section  49,  the  register 
alone  is  not  a  sufl&cient  evidence  of  the  registered  pro- 
prietor's title ;  and,  if  it  is  important  to  ascertain 
whether  the  legal  estate  is  vested  in  him,  it  will  be 
necessary,  even  for  a  purchaser  by  registered  disposi- 
tion, to  inquire,  first,  whether  it  was  outstanding  at 
the  date  of  first  registration,  and,  second,  what  trans- 
actions, if  any,  have  taken  place,  other  than  those 
appearing  on  the  register,  since  the  date  of  the  last 
transfer  for  value. 

Unregistered  dealings  with  registered  land  will,  how- 
ever, always  be  attended  by  some  risk ;  on  accotint  of  the 
provision  that  where  the  vendor  of  registered  land  is  not 
himself  registered  as  proprietor  of  the  land,  or  of  a  charge 

(a)  S.  49.  (6)  See  ante,  p.  493, 

S.C. — VOL.    I.  2   K 
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giving  a  power  of  sale  over  the  land,  he  must,  at  the 
request  of  the  purchaser,  and  at  his  own  expense,  and 
notwithstanding  any  stipulation  to  the  contrary,  either 
procure  the  registration  of  himself  as  proprietor  of  the 
land  or  of  the  charge  as  the  case  may  be^  or  procure  a 
transfer  from  the  registered  proprietor  of  the  land  or 
charge  (a).  The  possible  effect  of  this  provision  may  be 
seen  from  the  following  example.  A,,  being  registered 
proprietor,  conveys  by  an  unregistered  assurance  to  B. ; ' 
and  B.  contracts  to  sell  to  C,  who  demands  to  be  put  in 
a  position  to  be  registered  as  proprietor.  A.,  the  only 
person  who  can  execute  a  transfer,  is  dead  or  declines  to 
act ;  and  B.  must  go  to  the  Court  for  rectification  of  the 
register,  C.  refusing  to  complete  till  this  is  done.  It 
appears,  however,  that  this  provision  does  not  apply  so 
as  to  compel  a  mortgagee  by  sub-demise,  who  sells  under 
his  power  of  sale,  to  register  his  title  at  the  request  of  the 
purchaser  (b).  For,  as  we  have  seen  (c),  a  mortgage 
term  cannot  itself  be  registered ;  and,  in  the  absence  of 
an  express  provision,  there  is  nothing  to  compel  a  vendor, 
in  such  circumstances,  to  get  in  the  nominal  reversion. 

Eegisteebd  Dealings  with  Kegisterbd  Land. 

The  registered  proprietor  (d),  or  a  person  who  has  a 
right  to  be  so  registered  (e),  can  transfer  the  land  com- 
prised in  his  title  or  in  respect  of  which  he  is  entitled  to 
be  registered,  or  any  part  thereof,  by  an  instrument  in 
the  form  prescribed  by  the  Eules  (/).  The  transfer  is 
completed  by  the  Eegistrar  entering  on  the  register  the 

(a)  Act  of  1897,  s.  16  (2).  prietor  (Act  of  1897,  s.  9  (6)), 

(6)  Voss' and  Saunders' Con-  orasflrstproprietor(L.T.Kiiles, 

tract  [1911]  1  Ch.  42.  1903,  K.  96). 

(c)  See  ante,  p.  485.  (/)  L.  T.  Exdes,  1903,  Sohed. 

(d)  Act  of  1875,  s.  29.  I.,  Forma  20  to  37.     See  post, 

(e)  Wiether  by  devolution  or  p.  513. 
transfer  from  a  registered  pro- 
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transferee  as  proprietor  of  the  land  transferred;  and, 
until  such  entry,  the  transferor  is  deemed  (at  any  rate 
for  the  purposes  of  the  Acts)  to  remain  proprietor  of 
the  land.  Transfers  of  part  of  a  registered  title  are 
usually  made  by  reference  to  a  plan  (a).  A  new  title  is 
opened  in  the  name  of  the  purchaser  of  the  land 
transferred. 

Where  a  land  certificate  has  been  issued,  the  vendor 
must  deliver  it  to  the  purchaser  on  completion,  or,  if  only 
part  of  the  land  comprised  in  a  certificate  is  sold,  new 
certificates  may  be  issued  to  the  purchaser  and  to  the 
vendor  (&). 

The  estate  acquired  by  a  purchaser  of  registered  land 
for  valuable  consideration  is  practically  (though  not 
quite  completely)  the  same  as  that  acquired  by  the  first 
registered  proprietor,  entitled  for  his  own  benefit,  in 
corresponding  circumstances  (c) ;  except,  of  course,  that 
he  is  bound  by  all  incumbrances  and  dispositions  appear- 
ing on  the  register  (d). 

In  the  absence  of  anything  to  the  contrary  in  the 
register  (c)  or  transfer,  or,  in  the  case  of  leaseholds,  in 
the  lease,  a  transfer  includes  the  mines  and  minerals  if 
not  severed  from  the  land  (/). 

In  the  case  of  a  transfer  of  leasehold  land,  the  usual 
mutual  covenants  as  to  payment  of  rents  and  observing 
the  covenants  of  the  lease  are  implied  (g). 

A  transferee  without  valuable  consideration  of  free- 
hold or  leasehold  registered  land  is  subject  to  any 
unregistered  estates,  rights,  interests,  or  equities  subject 
to  which  his  predecessor  in  title  held  the  land ;  but  in 
other  respects,  and  especially  as  regards  the  statutory 


(a)  L.  T.  Knles,  1903,  Er.  127  L.  T.  Eules,  1903,  Kr.  140-142. 
and  101.  (e)  See  ante,  pp.  492-493. 

(b)  Act  of  1897,  B.  8  (2) ;  Act  (/)  Act  of  1897,  Sohed.  I.  ss. 
of  1875,  s.  29.  30-33. 

(c)  See  ante,  pp.  490-497.  (g)  Act  of  1875,  s.  39 ;  L.  T. 

(d)  Act  of  1875,  ss.  30-32,  35.  Rules,  1903,  R.  139. 

2  K  2 
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powers  of  a  registered  proprietor,  he  is  in  the  same 
position  as  a  purchaser  for  value  (a). 

Subject  to  the  provisions  with  regard  to  registered 
dispositions  for  value,  a  disposition  which  if  unregistered 
would  be  fraudulent  and  void  will  not  be  made  less  so  by 
registration  (6). 

Chaege  on  Eegistbbed  Land. 

Every  registered  proprietor  of  any  freehold  or  lease- 
hold land  may,  in  the  prescribed  manner  (c),  charge  such 
land.  The  charge  may  include  a  power  of  sale,  and  is 
completed  by  the  Kegistrar  entering  on  the  register  the 
person  in  whose  favour  the  charge  is  made  as  proprietor 
thereof,  and  the  particulars  of  the  charge,  The  creditor 
also  receives  a  certificate  of  charge  (d). 

The  covenants  implied  by  the  debtor  in  a  registered 
charge  are — (1)  to  pay  the  principal  and  interest ;  (2) 
if  the  land  is  leasehold,  to  pay  the  rent  and  observe  the 
covenants  of  the  lease  and  indemnify  the  creditor  (e). 

The  express  powers  given  to  the  registered  proprietor 
of  a  charge  for  the  purpose  of  enforcing  his  security  are 
—to  enter  (/),  foreclose  (g),  and  transfer  on  a  sale  under 
a  power  of  sale,  if  any,  given  by  the  charge  (/*) ;  and,  in 
addition,  all  the  provisions  of  the  Conveyancing  Act, 
1881  (i),  relating  to  mortgages  by  deed,  apply  to  registered 
charges  (/c),  which,  as  they  are  now,  in  fact,  always  made 
by  deed  (Z),  confer  upon  the  creditor  the  statutory  powers 
of  a  mortgagee.  But  all  or  any  of  these  implied  covenants 
or  powers  may  be  negatived  by  a  stipulation  in  the 

(a)  Act  of  1875,  ss.  33,  38.  (/)  Ibid.  s.  25. 

(6)  Ibid.  s.  98.  (g)  Ibid.  s.  26. 

(c)  L.  T.  Rules,  1903,  Br.  158         (h)  Ibid.  s.  27. 

and  160 ;  and  Sohed.  I.,  Forms  (i)  44  &  45  Vict.  c.  41,  ss. 

44, 45,  46,  19-24. 

(d)  Act  of  1875,  s.  22 ;  Act  of  (h)  Act  of  1897,  s.  9  (2). 
1897,  Sohed.  I.  (I)  L.  T.  Kules,  1903,  R.  107. 

(e)  Act  .of  1875,  ss.  23,  24. 
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instrument  of  charge  (a)  ;  and  charges  of  registered 
land  in  favour  of  Building,  Friendly,  Industrial,  and 
Provident  Societies  may  be  effected  by  means  of  mort- 
gages made  in  pursuance  of  and  consistent  with  the  rules 
of  the  society,  and  are  then  to  be  deemed  charges  made  in 
the  prescribed  manner  (b). 

Eegistered  charges  on  the^same  title  rank,  as  between 
themselves,  according  to  the  order  in  which  they  are 
entered  on  the  register,  not  according  to  the  order  of 
their  creation  (c). 

The  Registrar,  on  the  requisition  of  the  registered 
proprietor  of  a  charge,  or  on  due  proof  of  the  satisfac- 
tion thereof,  notifies  on  the  register  the  cessation  there- 
of, by  cancelling  the  original  entry  in  the  register  (d). 

Provision  is  made  for  creating  a  registered  charge  to 
secure  an  annuity  or  future  advances  (e),  and  for  trans- 
ferring (/)  or  sub-charging  (g)  a  registered  charge.  Un- 
registered interests  in  a  registered  charge  may  be  created, 
in  the  same  manner  and  with  the  same  incidents,  so  far 
as  the  difference  of  the  subject-matter  admits,  in  or  with 
which  unregistered  estates  and  interests  may  be  created 
in  registered  land  (/»). 

No  estate  in  the  land  is  conferred  on  the  creditor  by 
the  charge ;  he  only  acquires  powers  over  it  (i).  It 
would  appear,  therefore,  that,  in  the  case  of  leasehold 
land,  no  privity  will  arise  between  the  proprietor  of  the 


(a)  L.  T.  Rules,  1903,  E.  159.  (g)  L.  T.    Rules,   1903,    Rr. 

(6)  Act  of  1897,  s.  9  (3) ;  L.  T.  178-181. 

Rules,  1903,  Rr.  121  and  122.  Qi)  Act  of  1875,  s.  49. 

(c)  Act  of  1875,  s.  28.  (i)  The  Acts  contain  no  defi- 

(d)  Ibid. :  and  L.  T.  Rules,  nition  of  the  estate  of  a  pro- 
1903,  Rr.  166  and  167.  prietor  of  the  registered  charge, 

(e)  Act  of  1897,  s.  9  (3);  nor  does  the  prescribed  form 
L.  T.  Rules,  1903,  R.  160.  Forms  contain  any  words  of  limitation. 
45  and  46.  (See  also  the  dicta  of  Cozens 

(/)  Act  of  1875,  s.  40;  Act  Hardy,  L.  J.,  in  Capital  and 

of  1897,  Sohed.  I. ;  L.  T.  Rules,  Counties  Bank  v.  Modes  [1903] 

1903,  R.  168.     Form  49.  1  Gh.  658.) 
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charge  and  the  proprietor  of  the  land — a  result  which  in 
the  ordinary  mortgage  of  leaseholds  is  attained  by  the 
device  of  vesting  a  sub-term  only  in  the  mortgagee. 

The  proprietor  of  a  registered  charge,  and  persons 
deriving  title  under  him,  cannot,  of  course,  obtain  a 
better  title  against  the  land  than  the  registered  pro- 
prietor had  to  it  (a).  Thus,  if  the  proprietor  of  the 
land  is  registered  only  with  a  qualified  or  possessory 
title,  the  proprietor  of  the  charge  will  acquire  only  a 
similar  title.  But,  subject  to  this  reservation,  it  is  con- 
ceived that  all  unregistered  estates  and  equities,  not  duly 
protected,  are  postponed  to  a  registered  charge. 

It  would  seem  that  the  proprietor  of  a  registered 
charge  who  goes  into  possession  never  acquires  a  title  by 
adverse  occupation  against  the  registered  proprietor  of 
the  land ;  unless  he  applies  to  the  Court  for  rectification 
in  his  favour  (&). 

It  has  been  held  that  a  valid  conveyance  of  the  legal 
estate  can  be  added  to  the  prescribed  instrument  of 
charge  (c) ;  and  this  is  a  practice  largely  resorted  to.  It 
must,  however,  be  remembered,  that  the  proprietor  of  a 
second  charge  has,  equally  with  the  proprietor  of  a  first 
charge,  power  to  transfer  on  sale,  as  if  he  were  the 
registered  proprietor  of  the  land  (d).  But,  presumably, 
such  a  transfer  by  the  proprietor  of  a  second  charge 
would  be  subject  to  the  rights  of  the  proprietor  of  a  prior 
registered  charge. 

Lien  by  Deposit  op  Certipicate. 

The  registered  proprietor  of  land  or  of  a  charge  may, 

subject  to  any  registered  estates,  charges,  or  rights,  and 

subject  to  any  unregistered  estates,  rights,  or  interests 

protected  on  the  register,  or,  in  the  case  of  qualified  or 

(a)  Act  of  1875,  s.  22 ;  Act  of  (c)  Capital     and      Counties 

1897,  Sohed.  I.  Bank  v.  Bhodes   [19031   1  Ch 

(6)  Act  of  1897,  s.  12.    See  631. 

ante,  pp.  494-495.  (d)  Act  of  1875,  s.  27. 


CHAP.  XXni. — OF  BKGISTRATION  OF  DEEDS,  ETC.   503 

possessory  title,  excepted  from  the  effect  of  registration, 
create  a  lien  on  the  land  or  charge  by  deposit  of  the 
land  certificate  or  certificate  of  charge  (a)  ;  and  such  lien, 
subject  as  aforesaid,  is  equivalent  to  a  lien  created  by  de- 
posit of  title-deeds  or  of  a  mortgage  deed  of  unregistered 
land,  by  an  owner  entitled  in  fee  simple,  or  for  the  term 
or  interest  created  by  the  lease,  for  his  own  benefit,  or  by 
a  mortgagee  beneficially  entitled  to  the  mortgage.  The 
person  with  whom  the  certificate  is  deposited  may  give 
notice  in  writing  of  the  deposit  to  the  Eegistrar,  who 
thereupon  enters  the  notice  in  the  register  (b) ;  and  the 
entry  of  the  notice  operates  as  a  '  caution '  (c)  upon  appli- 
cation for  registration.  A  lien  can  be  created  by  notice  of 
an  intended  deposit  of  the  certificate,  when  issued,  as  a 
security  for  money  (d).  Any  notice  of  deposit  can  be 
withdrawn  from  the  register  by  the  person  who  gave 
it  (e), 

Evidence  op  Title  on  Sale  op  Registered 
Land. 

For  the  guidance  of  purchasers  of  registered  land,  the 
Land  Transfer  Act  of  1897  defines  the  evidence  of  title  to 
be  required  on  a  sale  (/).  There  can  be  no  doubt  that 
the  abolition  of  the  necessity  for  examination  into  title, 
and  the  consequent  necessity  of  preparing  abstracts  of 
title,  would  be  one  of  the  principal  means  of  simplifying 
titles  and  facilitating  the  transfer  of  land.  This  result  is 
achieved  in  varying  degrees,  according  as  the  title  dealt 
with  is  absolute,  qualified,  or  possessory,  by  the  Land 
Transfer  Acts. 

In  the  case  of  a  sale  of  land  registered  with  an  absolute 
title,  a  purchaser  may  not  require  any  evidence  of  title, 
except : — 

(a)  Act    of    1897,    s.    8  (6)  ;  (d)  Ibid.  R.  244. 

L.  T.  Enles,  1903,  R.  241.  (e)  Ibid.  R.  250. 

(fe).  L.  T.  Rules,  1903,  R.  243.  (/)  Act  of  1897,  s.  16. 
(c)  Ibid.  R.  246. 
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(i.)  the  evidence  to  be  obtained  from  an  inspection 
of  the  register  or  certified  copy  of  or  extract  from 
the  register ; 
(ii.)  a  statutory  declaration  as  to  the  existence  or 
otherwise  of  matters  declared  by  the  Acts  not  to 
be  incumbrances ; 
(iii.)  evidence  of  title  to  any  incumbrances  entered 
on  the  register  as  subsisting  at  the  first  registra- 
tion of  the  land,  or  evidence  of  their  discharge 
from  the  register. 
If  the  title  is  qualified,  the  purchaser  may  also  require 
evidence,  in  addition  to  the  above,  of  the  title  to  any 
estate,  right,  or  interest  appearing  by  the  register  to  be 
excepted  from  the  effect  of  registration,  such  as  a  pur- 
chaser would  be  entitled  to  if  the  land  were  unregistered. 
When  the  title  is  possessory  only,  the  purchaser  may 
require,  in  addition  to  the  evidence  to  be  furnished  in  the 
case  of  absolute  title,  such  evidence  of  the  title  down  to 
the  first  registration  of  the  land  as  he  would  be  entitled 
to  if  the  land  were  unregistered. 

In  the  absence  of  special  stipulations,  a  vendor  of  land 
registered  with  absolute  title  need  not  enter  into  any 
covenant  for  title ;  and  a  vendor  of  land  registered  with 
qualified  or  possessory  title  need  only  covenant  against 
estates  and  interests  excluded  from  the  effect  of  registra- 
tion. In  the  case  of  conveyances  of  registered  land,  the 
covenants  implied  by  the  Conveyancing  Act,  1881  (a), 
are  to  be  construed  accordingly  (6). 

It  is  conceived  that,  in  the  case  of  a  good  leasehold 
■  title,  the  evidence  to  be  required  is  the  same  as  that  in 
the  case  of  an  absolute  title ;  the  only  estate  excepted 
from  the  effect  of  registration  being  the  title  of  the  lessor, 
which  a  purchaser,  in  the  absence  of  express  stipulation, 
has  no  right  to  ask  for. 
It  is  submitted  also,  that  a  person  intending  to  take 

(o)  S.  7.    (As  to  these,  see         (6)  Act  of  1897,  s.  16  (3). 
ante,  pp.  388-391.) 
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a  statutory  charge  of  registered  land  can  with  safety 
accept  the  same  evidence  of  title  as  is  prescribed  for  a 
purchaser  on  sale. 

It  would  appear  also  that,  except  in  regard  to  incum- 
brances prior  to  registration,  and  the  excepted  estates 
and  interests  in  the  case  of  possessory  and  qualified  titles, 
no  searches  need  be  made  under  the  Land  'Charges  Acts, 
in  bankruptcy,  or  in  the  Middlesex  or  Yorkshire  Eegis- 
tries,  by  a  purchaser  of  registered  land. 

Eestrictive  Conditions. 

Eestrictive  conditions  capable  of  affecting  assigns  even 
of  freehold  estates  who  acquire  with  notice  of  them  (a) 
may  be  annexed  to  registered  land  at  any  time  by  or  with 
the  consent  of  the  registered  proprietor  (6).  If  any  such 
conditions  are  found,  on  examination  of  the  title  by  the 
Kegistrar,  to  affect  the  land,  they  are,  on  registration  of 
an  absolute  or  qualified  title,  entered  on  the  register  (c). 
Any  such  condition  may  be  modified  or  discharged  by 
order  of  the  Court,  on  proof  that  the  modification  will  be 
beneficial  to  the  persons  principally  interested  (rf),  and 
(possibly)  withdrawn  by  the  Eegistrar  (e).  But  the  student 
should  carefully  observe  that  the  mere  fact  that  condi- 
tions restrictive  of  building  are  entered  on  the  register 
does  not  enable  a  purchaser  of  part  of  the  land  to  enforce 
those  conditions  against  another  purchaser ;  unless  there 
is,  in  fact,  a  building  scheme,  or  other  facts  which  affect 
such  purchaser  with  notice  (/). 

(a)  As  to  the  nature  of  these  who    are    persons    '  principally 

conditions    (or,    more    usually,  interested,'    see    Ch'oimd    Bent 

covenants)  see  Tulk  v.  Moxhay  Bevelopment  Co.  Ltd.  v.   West 

(1848)  2  Ph.  744.  [1902]  1  Ch.  674. 

(6)  Act  of  1875,  s.  84 ;  Act  of  (e)  L.  T.  Rules,  1908,  R.  17. 

1897,  Sohed.  I.  (/)  Wilis  v.  St.  John  [1910] 

(c)  L.  T.  Rules,  1908,  R.  43.  1  Ch.  325. 

(d)  Act  of  1875,  s.  84.    As  to 
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Teansmission  op  Eegisteebd  Land  on  Death  oe 
Bankeuptoy. 

On  the  production  of  the  probate  or  letters  of  adminis- 
tration of  a  sole  registered  proprietor  of  land  or  of  a 
charge,  dying  after  1897,  the  personal  representative 
named  in  such  probate  or  letters  is  registered  as  pro- 
prietor, in  place  of  the  deceased  proprietor,  -with  the 
addition  of  the  words,  "Executor"  or  "Administrator"  (a) ; 
but,  on  production  of  an  instrument  of  assent  or  appro- 
priation in  the  prescribed  form,  or  a  transfer  by  the  per- 
sonal representative,  the  devisee,  legatee,  or  -transferee,  as 
the  case  may  be,  can  be  registered  forthwith  in  place  of 
the  registered  proprietor  (6).  When  a  devisee,  legatee,  or 
a  transferee  not  for  value,  is  registered,  the  Registrar  is 
to  be  satisfied  that  all  Death  Duties  have  been  paid ;  and, 
if  not  so  satisfied,  to  enter  notice  of  the  liability  in  the 
register  (c). 

If  one  of  several  joint  proprietors  of  land  or  of  a 
charge  dies,  his  name  is  withdrawn  from  the  register  on 
due  proof  of  death  (_d). 

Upon  the  bankruptcy  of  any  registered  proprietor  of 
land  or  of  a  charge,  or  on  liquidation  of  his  affairs  by 
arrangement,  the  official  receiver,  pending  the  appoint- 
ment of  a  trustee,  and,  when  appointed,  the  trustee,  is 
entitled  to  be  registered  in  his  place ;  on  production  of 
an  office  copy  of  the  bankruptcy  order,  and  a  certificate 
by  the  official  receiver  that  the  land  or  charge  is  part 
of  the  property  of  the  bankrupt  divisible  among  his 
creditors  (e). 


(a)  Act  of  1875,  ss.  41  and  (c)  Ihid.  R.  210. 

42 ;  L.  T.  Rules,  1903,  Rr.  183  (d)  Ibid.  R.  191. 

and  184.  (e)  Act  of  1875,  s.  43 ;  Act  of 

(6)  L.  T.  Rides,  1903, R.  185;  1897,  Sched.  I.;  L.  T.    Rules, 

and  Forms  51  and  52.  1903,  Rr.  193,  ei  seq. 
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Trusts  and  Protective  Entries. 
Neither  the  Kegistrar  nor  any  person  dealing  with 
registered  land  or  a  charge  is  affected  with  notice  of  a 
trust — express,  implied,  or  constructive ;  and  references 
to  trusts  are  to  be,  so  far  as  possible,  excluded  from  the 
register  (a).  But  equitable  and  other  interests,  whether 
arising  under  settlements  or  otherwise  created,  can  be 
protected  by  means  of  notices,  inhibitions,  restrictions, 
and  cautions  (6). 

1.  Notice  is  an  entry  in  the  register  calling  attention 
to  the  existence  of  an  interest  or  anticipated  interest 
derogatory  of  the  registered  title,  and  is  applicable  to 
the  following  incidents : — viz.  (i)  an  estate  in  dower  or 
by  curtesy  (c) ;  (ii)  a  lease  or  agreement  for  a  lease  when 
the  term  granted  is  for  a  life  or  lives,  or  is  determinable 
on  a  life  or  lives,  or  exceeds  twenty-one  years,  or  where 
the  occupation  is  not  in  accordance  with  the  lease  or 
agreement  (d) ;  (iii)  a  lien  created  by  the  deposit  of  a 
certificate  (e) ;  (iv)  a  claim  for  priority  of  a  transaction 
about  to  be  completed  (/).  Notice  may  also  be  entered 
in  regard  to  the  liabilities  and  rights  which,  by  the  Act 
of  1875,  are  '  deemed  not  to  be  incumbrances  '  (g). 

2.  Inhibition  is  an  entry  in  the  register  founded  on 
an  order  of  the  Court  or,  subject  to  an  appeal  thereto, 
of  the  Eegistrar,  upon  the  application  of  some  person 
interested  in  the  land  or  a  charge  thereon,  restraining 
for  a  time,  or  until  the  occurrence  of  an  event  named 
therein,  or  generally  until  further  order,  any  or  some 
specified  dealing  with  the  land,  or  a  registered  charge  (7(). 

8.  Bestriction  is  an  entry  in  the  register  founded  upon 

(a)  Act  of  1897,  Sched.   I. ;  seq. 
s.  83  (1).  (e)  See  ante,  pp.  502-503. 

(6)  Act  of  1875,  s.  49.  (/)  L.  T.  Rules,  1903,  E.  117. 

(c)  Ibid.  s.  52;  L.  T.  Rules,  (gr)  Act  of  1875,  s.  18;  L.  T. 
1903,  R.  207.  Rules,  1903,  Er.  3,  7,  215. 

(d)  Act  of  1875,  ss.  50,  51 ;  (h)  Act  of  1875,  s.  57 ;  L.  T. 
L.  T.  Rules,  1903,  Rr.  201,  et  Rules,  1903,  Rr.  234-236,  241. 
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an  application  of  the  registered  proprietor,  which  restricts 
in  some  way  his  power  of  dealing  with  the  land,  or  with 
a  charge  thereon.  The  Kegistrar  must  be  satisfied  of 
the  right  of  the  registered  proprietor  to  impose  the  con- 
ditions contained  in  the  restriction  before  making  the 
entry ;  and,  if  he  considers  the  terms  of  the  restriction 
unreasonable,  or  likely  to  cause  inconvenience,  he  may 
refuse  to  enter  it.  The  restriction  can  be  withdrawn  or 
modified  at  the  instance  of  all  persons  for  the  time  being 
interested  in  it ;  or  it  may  be  set  aside  by  the  Court  (a). 
Entries  may  be  made  restraining  dealings  by  survivors  of 
joint  owners  (b),  or  by  proprietors  whose  estate  is  subject 
to  a  restraint  on  alienation  (c). 

4.  Cautions  are  of  two  kinds  : — 

(a)  Against  entry  of  land  on  the  register. 

(ft)  Against  dealings  with  registered  land  or  charges. 

A  caution  against  entry  of  land  on  the  register  may  be 
lodged  by  any  person  having  or  claiming  any  interest  in 
any  land  (not  already  registered)  which  entitles  him  to 
object  to  a  disposition  thereof  being  made  without  his 
consent  (cl).  The  caution  must  be  supported  by  a  declara- 
tion stating  the  nature  of  the  cautioner's  interest  (e). 
The  effect  of  a  caution  is  to  entitle  the  cautioner  to 
notice  of  any  application  to  register  the  land;  and, 
within  the  time  limited  by  the  notice,  he  may  appear 
and  oppose  the  registration.  If  he  does  not  appear,  the 
caution  ceases  to  have  effect  on  the  expiration  of  the 
limited  period  (/).  A  person  lodging  a  caution  without 
reasonable  cause,  is  liable  to  compensate  any  person  who 
may  have  sustained  damage  thereby  (g).  These  cautions 
do  not  prejudice  the  claim  or  title  of  any  person ;  and 

(a)  Act  of  1875,  ss.  58  and  (c)  L.  T.  Rules,  1908,  R.  41. 

69 ;  Act  of  1897,  Sched.  I. ;  L.  (d)  Act  of  1875,  s.  60. 

T.  Rules,  1903,  Rr.  240,  241.  (e)  Ibid.  s.  61. 

(6)  Act  of    1875,  s.  83(3);  (/)  Ibid.  s.  62. 

Act  of  1897,  Sched.  I. ;  L.  T.  (g)  Ibid.  s.  63. 
Rules,  1903,  Rr.  224,  225. 
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have  no  effect  whatever  except  as  mentioned  in  the 
Acts  (a). 

A  caution  against  dealings  with  registered  land  (b)  may 
be  lodged  by  any  persons  interested  in  any  land  or 
charge  registered  in  the  name  of  any  other  person. 
The  caution  must  be  supported  by  a  statutory  declaration 
as  to  the  nature  of  the  cautioner's  interest ;  and  its  effect 
is  in  other  respects  similar  to  that  of  a  caution  against 
entry. 

The  priority  of  the  equitable  rights  protected  by  one 
of  the  foregoing  methods  is  not,  apparently,  affected  by 
the  order  in  which  the  protecting  notice,  caution,  inhibi- 
tion, or  restriction  is  entered  on  the  register. 

Settled  Land. 

Settled  land  (c)  may,  at  the  option  of  the  tenant  for 
life,  be  registered  either  in  the  name  of  the  tenant  for 
life,  or,  when  there  are  trustees  with  powers  of  sale,  in 
the  names  of  those  trustees,  or,  where  there  is  an  over- 
riding power  of  appointment  of  the  fee  simple,  in  the 
names  of  the  persons  in  whom  that  power  is  vested  (d). 
But,  subject  to  the  maintenance  of  the  statutory  powers 
of  the  persons  registered  as  proprietors  of  settled  land, 
the  estates,  rights,  and  interests  of  the  persons  for  the 
time  being  entitled  under  the  settlement  are  unaffected 
by  the  registration  (e) ;  and  the  rights  of .  persons  bene- 
ficially interested  are  protected  by  restrictions  and  inhibi- 
tions (/). 

Provision  is  also  made  (^f)  for  land  already  registered 
being  assured  to  the  uses  of  a  settlement,  and  for  a 
settlement  arising  in  consequence  of  the  death,  or  created 

(a)  Act  of  1875,  s.  64    See      539. 

also  L.T.  Bides,  1903,  Kr.  88-94  (d)  Act   of    1897,    s.    6(1). 

(b)  Act   of    1875,  ss.  53-66.  L.  T.  Rides,  1903,  Rr.  78-82. 
L.  T.  Rules,  1903,  Rr.  226-233.  (c)  Act  of  1897,  s.  6  (8). 

(c)  As    to    the    nature     of         (/)  Ibid.  s.  6  (2). 

'  settled  land,'  see  post,  ppi  538-  (?)  Ibid.  a.  6  (3)  (5). 
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by  the  -will,  of  a  registered  proprietor.  In  both  these 
cases  it  is  the  duty  of  the  trustees  of  the  settlement,  or, 
if  none,  the  Begistrar,  or  the  personal  representatives, 
to  see  that  the  proper  restrictions  are  entered  on  the 
register.  On  the  death  of  the  tenant  for  life  registered 
as  proprietor,  it  is  the  duty  of  the  trustees  of  the  settle- 
ment (if  any)  to  apply  for  the  registration  of  his  successor 
with  the  proper  restrictions.  If  they  neglect  to  do  so, 
the  Begistrar  may  take  the  proper  steps,  at  the  request 
of  any  person  interested  in  the  land  (a). 

The  settlement  or  a  copy  of  it  may  be  filed  in  the 
Eegistry  for  reference ;  but  no  purchaser  or  mortgagee 
for  value  of  settled  land,  dealing  with  the  registered 
proprietor:,  is  affected  by  notice  of  its  provisions,  or  may 
call  for  its  production  (b). 

The  Land  Bbgistee. 

There  are  three  parts  of  the  register,  called  the 
Property  Begister,  the  Proprietorship  Begister,  and  the 
Charges  Begister  (c).  Each  registered  property  or  title 
is  distinguished  by  a  number  (c) ;  and  a  plan  of  the  land 
is  filed  in  the  Begistry  (c).  The  plan  is  prepared  from 
the  Ofdnance  map  on  the  largest  scale  published  (d). 
The  Property  Begister  contains  both  a  description  of  the 
land  by  reference  to  the  filed  plan,  and  also  such  notices 
as  have  to  be  entered  relating  to  the  ownership  of  mines 
and  minerals,  to  exemption  from  any  of  the  liabilities, 
rights,  and  interests  declared  by  the  Acts  not  to  be 
incumbrances,  to  easements,  conditions,  and  covenants 
'for  the  benefit  of  the  land,  and  like  matters  (e). 

Notes  of  any  portions  of  land  added  to  or  removed 
from  the  title  from  time  to  time  are  made  in  the 
Property  Begister,  and  shown  on  the  plan  (/).    In  the 

(a)  Act  of  1897,  s.  6  (4).  (d)  Ibid.  B.  269. 

(6)  Ibid.  s.  6  (6).  (e)  Ibid.  R.  3. 

■    (c)  L.  T.  Eules,  1903,  R.  2.  (/)  Ibid.  R.  4. 
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case  of  leasehold  land,  short  particulars  of  the  lease  are 
entered  (a.) 

If  it  is  desired  to  indicate  on  the  plan  the  precise 
position  of  the  boundaries  of  the  land  described  in  the 
Property  Kegister,  notice  is  given  to  the  owners  and 
occupiers  of  adjoining  land  (6).  Otherwise  the  exact  line 
of  the  boundary  is  left  undetermined ;  as,  for  instance, 
whether  it  runs  along  the  centre  of  a  wall  or  fence,  or  an 
inner  or  outer  fence,  or  how  far  it  runs  within  or  beyond 
it,  or  whether  or  not  the  land  registered  includes  the 
whole  or  any  portion  of  an  adjoining  road  or  stream  (c). 
As  the  Eegistrar  would  presumably  have  to  be  satisfied 
as  to  the  titles  of  adjoining  owners  before  fixing 
boundaries,  applications  for  fixed  boundaries  will  not 
often  be  made  until  most  titles  are  absolute. 

The  Proprietorship  Eegister  states  the  nature  of  the 
title,  and  contains  the  name,  address,  and  description  of 
the  registered  owner,  together  with  cautions,  inhibitions, 
or  restrictions  affecting  his  right  to  dispose  of  the 
land  (d). 

The  Charges  Register  records  all  charges,  with  their 
proprietors,  and  other  incumbrances  (including  notices 
of  leases  and  of  estates  in  dower  or  by  curtesy),  and 
notes  relating  to  covenants,  conditions,  and  other  rights 
adversely  affecting  the  land  (e). 

The  register  is  kept  up  by  making  entries  recording 
each  transaction  as  it  occurs,  and  ruling  through  in  red 
ink  all  entries  which  have  ceased  to  affect  the  title  or 
been  superseded  by  others.  First  registrations  and  sub- 
sequent dealings  with  registered  land  are  completed  and 
bear  date  in  the  register  as  of  the  day  on  which,  and  of 
the  priority  in  which,  the  applications  for  their  registra- 
tion are  delivered  at  the  Registry  (/). 

(a)  L.  T.  Rules,  5.  (e)  Ibid.  E.  7. 

(6)  Ibid.  E.  272.  (/)  L.  T.  Eules,  1908,  Rr.  23, 

(c)  Ibid.  E.  274.  47 ;  L.  T.  Rules,  1903,  R.  111. 

(d)  Ibid.  R.  6. 
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Inspection  of  the  Eegister,  and  Official 
Searches. 

The  register  is  private ;  and  no  title  can,  normally,  be 
inspected  except  by,  or  under  the  authority  of,  the 
registered  proprietor  of  the  land  or  of  a  charge,  or  after 
notice  to  him  (a).  But,  where  such  authority  cannot  be 
obtained  by  reason  of  the  death  of  the  proprietor  or  other 
sufficient  cause,  the  Eegistrar  has  a  discretion  to  allow 
or  withhold  inspection.  Any  document  referred  to  in  a 
subsisting  entry  in  the  register  may  be  inspected  by  any 
person  entitled  to  inspect  the  register ;  but  no  other 
document  can  be  inspected  without  the  Eegistrar's 
order  (b).  Any  person  authorized  to  inspect  the  register 
may  apply  for  an  official  search,  and  obtain  a  certificate 
of  the  result,  which  exonerates  the  person  obtaining  it 
from  responsibility  for  any  loss  which,  may  arise  from 
any  error  therein.  When  the  certificate  is  obtained  by  a 
solicitor  acting  for  trustees,  executors,  or  other  persons 
in  a  fiduciary  position,  those  persons  are  similarly 
exonerated  (c). 

Land  Certificates  and  Certificates  of  Charge. 

On  the  registration  of  any  person  as  proprietor  of  land 
or  of  a  charge,  the  Registrar  is  required  to  prepare  a 
land  certificate  or  certificate  of  charge,  which  may  either 
be  issued  to  the  proprietor,  or  deposited  in  the  Registry, 
at  the  proprietor's  option  (d).  A  land  certificate  contains 
copies  of  the  entries  in  the  register  and  of  the  filed  plan  ; 
and  a  certificate  of  charge  contains  a  copy  of  the 
instrument  of  charge,  a  description  of  the  land  affected 
(if  no  description  is  contained  in  the  charge),  the  name 

(a)  Act  of  1875,  s.  104  ;  Act  (c)  Ibid.  Rr.  289  and  293. 

of  1897,  s.  22  (6)  (d)  and  (7);  L.  (,d)  Act  of  1897,  s.  8  (5)  (i)  ; 

T.  Rules,  1903,  Er.  284  and  285.  L.  T.  Rules,  1903,  R.  65 ;  L.  T. 

(6)  L.  T.  Rules,  1903,  Rr.  248  Rules,  1908,  R.  47. 
and  287. 
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and  address  of  the  proprietor  of  the  charge,  and  a  list  of 
the  prior  incumbrances  appearing  on  the  register  (a). 

The  land  or  charge  certificate  must  be  produced  at  the 
Kegistry  on  every  entry  in  the  register  of  a  disposition 
by  the  registered  •  proprietor  of  the  land  or  charge  re- 
spectively, and  on  every  transmission  or  rectification 
of  the  register ;  and  it  is  endorsed  with  a  note  of  every 
entry  (6).  The  registered  proprietor  of  a  charge  can 
exercise  all  the  powers  given  him  by  the  charge,  in- 
cluding his  power  of  sale,  on  production  of  the  certificate 
of  charge ;  and  it  is  provided  by  the  Act  that,  subject  to 
any  stipulation  to  the  contrary,  the  proprietor  of  a 
registered  charge  is  not  entitled  to  hold  the  land  certi- 
ficate (c).  The  practice,  which,  it  is  understood,  largely 
obtains,  of  requiring  the  debtor  to  deposit  his  land  certi- 
ficate with  the  creditbr  is,  it  is  submitted,  unnecessary 
when  a  charge  has  been  registered,  and  productive  of 
much  inconvenience.  ■      ' 

Provision  is  made  for  the  issue,  under  stringent 
conditions,  of  a  new  certificate,  upon  the  loss  or  destruc- 
tion of  the  original  (d).  And  the  Eegistrar  is  empowered 
to  compel  production  of  certificates,  when  required  to 
enable  transactions  to  be  registered  (e). 

POBM   OF    RbGISTEEED    DISPOSITIONS. 

The  forms,  seventy-two  in  number,  in  the  First  Schedule 
to  the  Rules,  must  be  used  in  all  matters  to  which  they 
refer  or  are  capable  of  being  applied  or  adapted,  with 
such  alterations  as  the  Registrar  allows  (/) .  Words  may, 
however,  be  added  (g)  for  the  purpose  of  introducing  the 
covenants  implied  under  the  Conveyancing  Act,  1881  (/i). 

(a)  L.  T.  Rules,  1903,  Rr.  258,  (e)  Ibid.  s.  8  (1). 

259.  (/)  L.  T.  Rules,  1903,  R.  97. 

"  (6)  Act  of  1897,  s.  8  (1).  (g)  Ibid.  R.  99. 

(c)  Ibid.  s.  8  (4).  (.h)  44  &  45  Vipt.  c.  41,  s.  7. 


(d)  Ibid.  s.  8  (3).  (See  aw<e,p.  504). 


S.C. — VOL.   I. 
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Lands  included  in  more  than  one  title  may  be  dealt  -with 
in  one  disposition  (a). 

If  a  disposition  requires  the  consent  of  some  person  to 
its  registration,  such  consent  may  be  given  in  the  instru- 
ment, which,  in  that  case,  must  be  executed  by  the 
person  giving  the  consent  (fc). 

Every  instrument  of  transfer,  charge,  exchange,  or 
partition  of  land,  or  of  a  charge,  must  be,  and  every  other 
instrument  in  writing  may  be,  if  desired  by  the  parties, 
executed  as  a  deed  in  the  presence  of  a  witness,  who 
must  sign  his  name  and  add  his  address  and  descrip- 
tion (c). 

The  Registrar  has  a  very  full  discretion  as  to  the  form 
of  instruments  for  registration  (d) ;  and  it  is  the  practice 
to  allow  almost  any  addition  to  the  prescribed  form  which 
is  not  inconsistent  with  the  prificiples  on  which  the 
register  is  kept. 

Rectification  of  the  Rbgistek,  and  Indemnity. 

Subject  to  any  estates  and  rights  acquired  by  registra- 
tion, the  Court  may  order  the  register  to  be  rectified, 
when  it  has  decided  that  such  rectification  is  required  to 
give  effect  to  any  estates,  rights,  or  interests  in  registered 
land,  or  to  remedy  any  injustice  caused  by  any  entry  in, 
or  by  delay  or  default  in  making  any  entry  in,  or  by 
any  omission  from,  the  register  (e).  When  errors 
or  omissions  are  made  in  the  register,  or  entries  are 
made  or  procured  by  fraud  or  mistake,  and  are  incapable 
of  rectification  under  the  foregoing  provisions,  by  reason 
of  estates  and  interests  acquired  by  registration,  the 
persons  suffering  loss  are  to  be  indemnified  out  of  an 

(a)  L.  T.  Riiles,  1903,  R.102.  of  a  mortgage  off  the  register, 

(6)  Ibid.  K.  106.  whicli  was  also   secured    by  a 

(c)  Ibid.  Er.  107-109.  registered  charge  {Weymouth  \. 

(d)  Ibid.  Rr.  97,  98. ,  Davis  [1908]  2  Ch.  169).    See 

(e)  Act  of  1875,  ss.  95,  96.  also  Pantlin  v.  Euans  [1911] 
The  register  has  been  rectified  W.  N.  80). 

to  give  effect  to  the  foreclosure 
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insurance  fund  established  for  the  purpose  by  the  Act  of 
1897  (a). 

If,  however,  the  entry,  the  rectification  of  which  is 
sought,  was  founded  upon  a  registered  disposition,  which, 
if  unregistered,  would  be  absolutely  void,  or  if  the  effect 
of  non-rectification  would  be  to  deprive  a  person  of  lands 
of  which  he  is  in  possession,  the  register  is  to  be  rectified 
and  the  person  suffering  loss  by  the  rectification  to  be 
indemnified  (b).  A  person  is  disqualified  from  obtaining 
indemnity  if  he  has  contributed  to  the  loss  by  his  act, 
neglect,  or  default ;  and  the  omission  to  register  a 
caution  or  other  protective  entry  to  protect  an  equitable 
interest,  is  deemed  to  be  neglect  for  this  purpose  (c). 

When  the  register  is  rectified  by  reason  of  fraud  or 
mistake  in  a  registered  disposition  for  value,  which  the 
grantor  was  not  aware  of,  and  could  not  by  reasonable 
care  have  discovered,  the  person  suffering  loss  is  also 
to  receive  an  indemnity  (d).  This  last  provision  has 
been  held,  in  a  recent  case  (e),  not  to  cover  an  award  of 
indemnity  in  the  following  circumstances. 

A.  B.  was  registered  proprietor  of  a  charge.  A  transfer 
to  C.  D.  of  the  charge  was  forged  by  X. ;  and  C.  D.  was 
registered  as  proprietor  of  the  charge.  On  discovery  of 
the  forgery,  the  register  was  rectified  by  order  of  the 
Court ;  C.  D.'s  name  as  proprietor  of  the  charge  being 
removed.  C.  T>.  claimed  indemnity;  but  the  Court  of 
Appeal  disallowed  the  claim.  The  decision  turned  to  a 
considerable  extent  on  the  point  that  the  person  claiming 
the  indemnity  was  the  immediate  grantee  under  the 
forged  instrument.  Had  C.  D.  transferred  to  E.  F., 
without  notice  of  the  forgery,  there  would,  apparently, 
have  been  no  question  but  that  E.  F.  would  have  been 
entitled  to  indemnity  on  rectification  of  the  register  (/). 

(a)  Act  oi  1897,  s.  7  (1).  (e)  A.  -  G.    v.    Odell    [1906] 

(6)  Ibid.  s.  7  (2).  2  Ch.  47. 

(c)  Ibid.  g.  7  (4).  (/  )  Ibid,  at  pp.  72,  73,  82. 

Id)  Ibid. 

2  L  2 
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The  Eegistrar  is  entitled  to  recover  the  amount  of 
indemnity  from  any  person  who  has  caused  or  contributed 
to  the  loss  by  his  act,  neglect,  or  default  (a),;  and,  from 
certain  judicial  dicta  in  the  case  just  referred  to,  it 
appears  possible  that  the  mere  tendering  of  an  instrument 
.for  registration  would  be  an  '  act '  within  the  meaning  of 
these  words,  such  as  would  enable  the  Eegistrar  to- 
recover  any  indemnity  paid,  from  the  person  tendering 
the  instrument.   ■ 

COMPULSOEY    EeGISTRATION. 

The  Land  Transfer  Act,  1897,  provides  (b)  that  the 
Crown  may,  by  Order  in  Council,  declare  that  registra- 
tion of  title  shall,  after  a  specified  date  and  in  a  specified 
area,  be  compulsory  on  stile,  and  that  thereafter  a  person 
shall  not,  under  any  conveyance  on  sale  executed  after 
the  date  specified,  acquire  the  legal  estate  in  any  freehold 
land  in  the  area  to  which  the  Order  applies ;  unless  and 
until  he  is  registered  as  proprietor  thereof. 

Compulsory  registration  is  now  in  operation  through- 
out the  administrative  county  of  London,  including  the 
City  (c).  It  was  gradually  applied;  commencing  with  a 
group  of  parishes  in  London  north  of  the  Thames  on 
1st  January,  1899,  and  ending  with  the  City,  which  came 
under  the  compulsory  provisions  on  the  1st  July,  1902. 
No  Order  can  be  made  affecting  any  other  county ;  unless 
its  County  Council  expresses  its  desire  that  registration 
shall  be  compulsorily  applied  {d). 

By  Eules,  made  in  pursuance  of  a  power  contained 
in  the  Act  of  1897  (e),  the  above  provisions,  which  (it  will 
have  been  noticed)  only  apply  to  freeholds,  were  applied  to 
leaseholds  (/) ;  and,  in  the  prescribed  area,  an  assignment 

(a)  Act  of  189V,  Si  7  (5).  6tli  March,  1902. 

(6)  Ihid.  s.  20  (1).  (d)  Aot  of  1897,  s.  20  (y). 

(c)  Orders  in  Council  of  the  (e)  Ibid.  s.  22  (6)  (</). 

18th  July,  1898,  20th  October,  (/)  L.  T.  Rules,  1903,  Er.  68, 

1898,  28th  November,  1899,  and  70. 
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on  sale  of  a  lease  or  underlease  having  forty  years  to 
run  or  two  lives  to  fall  in,  and  a  grant  of  a  lease  or  under- 
lease for  like  terms,  if  capable  of  registration  (a),  operate 
only  as  agreements,  and  do  not  pass  any  legal  estate 
to  the  assignees  or  lessees,  unless  or  until  they  are. 
registered  as  proprietors  of  the  lease  or  underlease. 

The  expressions  '  conveyance  on  sale,'  and  '  assign- 
ment' (b),  however,  apply  only  to  instruments  executed 
on  sale,  by  virtue  whereof  there  is  conferred  or  completed 
a  title  under  which  application  for  registration  as  first 
proprietor  of  freehold  or  leasehold  land  might  be  made 
under  the  Act  of  1875  (c).  Any  lease  or  underlease 
which  would  have  a  similar  effect  comes  within  the  com- 
pulsory provisions  (d).  It  is  not  compulsory  upon  any 
one  to  register  more  than  a  possessory  title;  but  any 
other  title  may  be  registered  ((). 

Exemptions  from  Compulsory  Eegistration. 

It  is,  however,  to  be  noticed  that,  even  in  compulsory 
areas,  a  purchaser  or  grantee  is  not  compelled  to  register, 
though  he  may  do  so  if  he  pleases,  on  the  acquisition  of 
any  of  the  fbllowing  interests  : — 

(a)  an  incorporeal  hereditament  (/)  ; 

(b)  mines  and  minerals  apart  from  the  surface  (/) ; 

(c)  a  lease  having  at  the  date  of  the  purchase  or  grant 
less  than  forty  years  to  run,  or  two  lives  to  fall  in  (/) ; 

(d)  an  undivided  share  in  land  (/) ; 

(e)  freehold  intermixed  (with)  and  undistinguishable 
from  lands  of  other  tenure  (/) ; 

(/)  corporeal   hereditaments  parcel  of   a  manor  and 
included  in  a  sale  of  the  manor  as  such  (/)  ; 
((/)'  equitable  interests  (g). 

(a)  See  ante,  p.  485.  (d)  L.  T.  Rules,  1903,  E.  69. 

(6)  Act  of    1897,  s.  20  (2)  ;  (e)  Act  of  1897,  s.  20  (3). 

L    T.  Rules,  1903,   B.  70,  as  (/)  Ibid.  s.  24  (1). 

amended  by  L.  T.  Rules,  1908.  (g)  This  is  an  inference  from 

(c)  Ss.  5,  et  seq.  the  wording  of  the  compulsory 
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A  reversionary  term,  if  it  is  to  take  effect  in  posses- 
sion upon  or  within  one  month  after  the  expiration  of  the 
original  term,  forms  one  continuous  term  with  such 
original  term  for  the  purposes  of  registration,  though  not 
for  other  purposes  (a) ;  and  therefore  must  be  registered 
on  sale  if  the  terms  together  amount  to  forty  years  (6). 
It  will  be  remembered  that  a  term  created  for  mortgage 
purposes  is  not  registrable  (c).  But  when  a  mortgage 
creating  a  sub-term  contains  a  itrust  of  the  leasehold 
reversion  in  favour  of  a  purchaser,  it  is  the  practice  of 
the  Registry  to  accept  an  application  "for  registration  by 
the  purchaser  of  the  sub-term,  even  where  such  reversion 
has  not  been  conveyed  to  him ;  on  the  ground  that,  by 
virtue  of  the  trust,  he  is  entitled  in  equity  to  the  whole 
term  granted  by  the  lease.  Whether  such  a  term  is 
compulsorily  registrable  is  doubtful ;  but,  on  the  whole, 
it  is  submitted  that  a  purchaser  of  such  a  term  would  be 
well  advised  to  register. 

Seeing  that  the  penalty  for  non-registration  is  that  a 
purchaser  does  not  acquire  the  legal  estate,  it  does  not 
appear  certain  that  a  purchaser  of  an  equity  of  redemp- 
tion would  incur  any  penalty  by  not  registering ;  unless 
his  purchase  were  a  lease  subject  to  a  mortgage  by 
sub-demise.  In  these  circumstances  the  legal  estate, 
subject  to  the  mortgage  term,  remains  in  the  mortgagor ; 
and  therefore  would  not  pass  to  the  purchaser  without 
registration. 

It  would  appear  that,  until  registration,  the  legal  estate 
remains  in  the  vendor,  who  holds  it  as  trustee  for  the 
purchaser  (d). 

section  (20)  of  the  Act  of  1897,  (a)  Lewis    v.   Balcer    [1905] 

which  prescribes  the  loss  of  the  1  Ch,  46. 

legal  estate  as  the  sole  penalty  (6)  L.  T.  Rules,  1903,  E.  66. 

for    non-compliance.     As    the  (c)  Sep  antej  p.  485. 

purchaser      of      an      equitable  (d)  Capital     and      Counties 

interest  does  not  expect  to  get  Banh  v,  Rhodes  [1903]  1  Ch. 

the  legal  estate,  the  section  is,  654  (^er;  Cozens  Hardy,  L.  J.), 
for  him,  inoperative. 
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It  remains  to  consider  what  is  a  '  sale '  for  the  pur- 
poses of  compulsory  registration.  "It  is  conceived  that 
it  means  only  a  sale  by  a  vendor  to  a  purchaser  in  the 
popular  and  commercial  sense,  for  money  or  money's 
worth,  and  does  not  include  an  exchange  or  partition, 
even  (though  this  may  perhaps  be  doubted)  where  money 
is  paid  for  equality  of  exchange  or  partition  "  (a).  It 
does  not,  of  course,  include  a  mortgage. 

Registration  under  the  Small  Holdings 
Act,  1892. 

The  Small  Holdings  Act,  1892  (b),  provides  that,  when 
a  County  Council  has  purchased  land  under  that  Act,  it 
must  apply  for  registration  as  proprietor  thereof  with  an 
absolute  title  under  the  Land  Transfer  Act,  1875 ;  but, 
under  the  Land  Transfer  Act,  1897  (c),  the  registration 
may  be  with  qualified  or  possessory  'title  only.  On  a 
transfer  to  a  purchaser  of  a  small  holding,  the  pur- 
chaser is  registered  as  proprietor  with  an  absolute 
title,  irrespective  of  the  title  with  which  the  County 
Council  may  have  been  registered ;  subject  only  to  the 
incumbrances  created  under  the  Small  Holdings  Act. 
Any  person  claiming  by  title  paramount  to  the  County 
Council,  in  respect  either  of  title  or  incumbrances,  has  a 
remedy  in  damages  only  against  the  County  Council. 

Special  Eules  (d),  with  a  schedule  of  forms  and  a  Pee 
Order  (rf),  are  in  existence  for  carrying  out  these  pro- 
visions ;  but  the  Small  Holdings  Act  has  not  been 
extensively  adopted,  and  the  registrations  under  it  are 
not  numerous. 

(a)  Briokdale    and    Sheldon,  (c)  S.  19. 

Land  Transfer  Acts  (2nd  edn.),  (d)  Small    Holdings    KuTes 

p.  61.  1892,  and  Fee  Order,  1892. 

(fc)  56  &  56  Vict,  c,  31,  s.  10. 
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CHAPTER  XXIV. 

OF    TITLE    TO    COPYHOLDS. 


We  come  now,  thirdly  and  lastly,  to  the  class  of 
conveyances  which  depend  for  their  operation  upon  local 
custom,  as  distinguished  from  the  common  law  and  from 
statute.  And  of  these  practically  the  only  examples  of 
any  importance  are  conveyances  by  which  copyhold 
interests  are  created  or  transferred.  For,  as  we  have 
seen,  copyholds  were  expressly  excepted  from  those  great 
statutes  by  which  common  law  conveyances  have  been 
modified  and  reduced  to  their  present  shape  (a) ;  and, 
indeed,  it  is  a  rule  of  our  law,  that  copyholds  are  not 
affected  by  general  expressions  in  an  Act  of  Parliament, 
even  though  they  are  not  expressly  excepted.  At  least 
this  is  so,  in  all  matters  touching  the  mutual  rights  and 
liabilities  of  lord  and  tenant  (6). 

This  chapter  will,  therefore,  really  be  concerned  with 
title  to  copyholds ;  including  title  by  that  very  important 
process  of  enfranchisement,  which  recent  legislation  has 
striven  so  much,  not  with  complete  success,  to  encourage. 

Any  attempt  to  transfer  the  legal  interest  in  a  copy- 
hold, either  for  an  estate  of  inheritance  or  for  life,  by 
any  freehold  assurance,  is  in  general  attended  with  no 
other  effect  but  to  occasion  a  forfeiture  to  the  lord.  [Yet 
by  the  lord's  licence,  the  copyholder  may  by  a  common 
law  deed  demise  for  a  term  of  years  (c),  and,  even  with- 
out his  licence,  for  a  single  year.  And  custom  and  the 
indulgence  of  the  law,  which  favours  liberty,  also  allow 

(a)  ^/.jr.  tlieAotofl660whioli  (b)  Hey  don's      Case     (1584) 

abolished  military  tenvires,  the  3  Rep.  7  a. 

Statute  of    Frauds,    the    Real  (c)  Melwich  v.  Luter  (1588) 

Property  Act,  1845,  &o.  4  Rep.  26  a. 
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[him  to  exercise  a  substantial,  though  indirect,  right  of 
alienation  to  any  extent  whatever,  whether  in  fee,  for 
life,  or  for  years,  under  colour  of  a  surrender  of  his 
interest  to  the  lord,  and  an  admittance  or  grant  by  the 
latter,  de  novo,  to  the  tenant's  nominee  ;  such  admittance 
being  attended  with  those  ceremonies  of  investiture 
which  marked  in  former  days  the  original  donation  of  a 
nef.]  And,  under  the  express  provisions  of  particular 
statutes,  he  may,  even  by  a  common  law  deed,  convey 
the  whole  estate  in  the  copyhold  tenement,  e.g.,  by  deed 
poll  under  the  Lands  Clauses  Act,  1845  {a),  or  by  an 
ordinary  deed  under  the  Settled  Land  Act,  1882  {b).  But, 
save  as  so  enabled  by  statute,  he  cannot  by  any  common 
law  mode  of  assurance,  other  than  by  his  will,  convey 
the  copyhold  estate  (c). 

The  nature  of  a  surrender  and  admittance,  inde- 
pendently of  recent  legislation,  was,  according  to  the 
custom  of  most  manors,  as  follows.  [The  tenant  came 
to  the  steward  of  the  manor,  either  in  court,  or  (if  the 
custom  permitted)  out  of  court,  and  then,  by  delivering 
up  a  rod,  a  glove,  or  other  symbol,  as  the  custom  directed, 
resigned  into  the  hands  of  the  lord,  by  the  hands  and 
acceptance  of  his  steward,  or  to  the  other  person  or 
persons  authorized  by  the  custom  to  receive  it,  all  his 
interest  in  and  title  to  the  estate  ;  in  order  that  the  same 
might  be  again  granted  out  by  the  lord,  to  such  persons 
and  for  such  uses  as  were  named  in  the  surrender,  and 
as  the  custom  of  the  manor  would  warrant.  And  upon 
such  surrender,  the  lord,  by  his  steward,  granted  the 
same  land  again  to  the  surrenderor's  nominee  (the 
'  surrenderee '),  to  hold  by  the  antient  rents  and  cus- 
tomary services  ;  and  thereupon  admitted  the  surrenderee 
as  tenant  to  the  copyhold,  according  to  the  form  and 

(a)  8  &  9  Vict.  c.'lS,  s.  95.  the  rolls  of  the  manor.) 

(6)  45  &  46  Vict.  c.  38,  s.  20.  (c)  Dimes  v.  Ch-and  Junction 

(In  both  these  cases  the  deed  Canal  (1846)  9  Q.  B.  469;   3 

must,  however,  be  entered  on  H.  L.  C.  794. 
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eifeet  of  the  surrender,  by  delivering  up  to  him  the  rod, 
or  glove,  or  other  article,  as  the  symbol  of  corporeal 
seisin  of  the  lands  and  tenements.  Upon  this  admission 
the  surrenderee  paid  a  fine  to  the  lord,  according  to  the 
custom  of  the  manor.] 

In  order  the  more  clearly  to  apprehend  the  nature  of 
this  peculiar  assurance,  let  us  take  a  separate  view  of  its 
several  parts,  the  surrender  and  the  admittance. 

1.  [A  surrender  is  rather  a  manifestation  of  the 
alienor's  intention,  than  a  transfer  of  any  interest  in 
possession.  For,  until  admittance  of  the  surrenderee, 
the  lord  taketh  notice  of  the  surrenderor,  as  his  tenant ; 
and  he  shall  receive  the  profits  of  the  land  to  his  own 
use,  and  shall  discharge  all  services  due  to  the  lord. 
And  the  lord  cannot  take  notice  of  the  surrenderee  for 
any  purpose  (a).  Yet  the  interest  remains  in  the  sur- 
renderor, not  absolutely,  but  sub  modo ;  for  he  cannot 
pass  away  the  land  to  any  other,  or  make  it  subject  to 
any  other  incumbrance  than  it  was  subject  to  at  the  time 
of  the  surrender.]  And  he  is  considered  as  a  trustee  for 
the  surrenderee,  who  has  an  equitable  interest  capable 
of  being  devised  or  otherwise  assigned  (6)  ;  and  the  sur- 
renderee has  a  right  to  call  upon  the  lord  to  admit  him, 
and  in  the  event  of  his  refusal  may  compel  him  to  do 
so,  by  mandamus  or  other  appropriate  proceeding  in 
the  High  Court  of  Justice  (c).  [But  no  estate  whatever 
is  vested  in  the  surrenderee  as  copyhold  tenant,  before 
admittance;  and  if  he  enters  he  is,  strictly  speaking, 
a  trespasser.  And  if,  on  such  entry,  he  surrenders  to 
the  use  of  another,  such  surrender  is  merely  void,  and  by 
no  matter  ex  post  facto  cau  be  confirmed,  as  if  by  re- 
lation (ci).  For,  though  the  first  surrenderee  be  after- 
wards admitted  in  pursuance  of  the  original  surrender, 

(a)  Boe  V.  Tofield  (1809)  11  (c)  B.  r.  Brewers'  Co.  (1824) 

East,  246.  3  B.  &  C.  172. 

(6)  Dimes  v.  Grand,  Junction  {d)  Boe  v.  Tofield,  uhi  sup.,  at 

Canal  (1846)  9  Q.  B.  469.  p.  251. 
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[and  thereby  acquire  a  sufficient  and  plenary  interest  as 
absolute  owner,  yet  his  surrender  to  another  previous  to 
his  own  admittance  is  absolutely  void  ab  initio ;  because, 
at  the  time  of  such  surrender,  he  had  but  a  possibility  of 
an  interest,  and  could  therefore  transfer  nothing  by  the 
purported  surrender.  And  no  subsequent  admittance 
can  make  an  act  good  which  was  ab  initio  void.]  But  an 
unadmitted  devisee  may  now  (a)  make  an  effectual  devise ; 
his  devisee  paying  a  double  fine,  together  with  double 
fees  and  double  stamps. 

Surrenders  were  formerly  presented  by  the  homage,  or 
general  body  of  the  freehold  tenants  of  the  manor,  for 
the  instruction  of  the  lord  and  the  other  tenants  (b),  and 
were  not  fully  operative  until  such  presentation  had 
taken  place.  With  this  object,  they  were  always  made 
in  court,  i.e.  the  court  of  the  manor,  in  the  presence  of 
the  homage,  who  afterwards  presented  them.  But  pre- 
sentment is  now  unnecessary ;  the  Copyhold  Act,  1894, 
providing  (c)  that  a  valid  admittance  of  copyholds  may 
be  made  without  presentment  by  the  homage  of  the 
surrender  or  other  instrument  or  fact  on  which  it  is 
based. 

2.  [Admittance  is  the  last  stage  or  perfection  of  the 
copyhold  assurance;  and  it  may  be  either  an  admit- 
tance upon  a  surrender  or  devise  by  the  former  tenant, 
or  an  admittance  upon  a  descent  from  the  ancestor,  or 
upon  a  voluntary  grant  from  the  lord.  In  the  first  two 
cases,  the  lord  is  a  mere  instrument,  that  is  to  say,  no 
manner  of  interest  passes  into  him  by  the  surrender  or 
devise,  or  by  the  death  of  the  tenant,  and  no  interest 
passes  out  of  him  by  the  act  of  admittance;  but  the 
claim  of  the  tenant  who  is  admitted  is  solely  under 
him  that  made  the  surrender,  or  under  the  ancestor  (d). 
And,  therefore,  neither  in  the  one  case  nor  in  the  other, 

(a)  WiUs.  Act,  1837,  ss.  3,  4.  (c)  S.  84. 

(b)  Elton,     Copyholds     (2aA         (d)  Co.  Litt.  59  b. 
ed.),  p.  65. 
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[is  any  respect  had  to  thequality.br  quantity  of  the  lord's 
estate  in  the  manor.  For  whether  he  be  tenant  in  fee  or 
for  years,  or  whether  he  be  in  possession  by  right  or  by 
wrong,  is  not  material;  and  the  admittances  made  by 
him  shall  not  be  impeached  on  account  of  his  title, 
because  they  are  mere  ministerial  acts,  which  every  lord 
in  possession  is  bound  to  perform  (a). 

Admittances  upon  surrender  differ,  however,  from 
admittances  upon  descent,  in  this,  that,  by  surrender, 
nothing  is  vested  in  the  surrenderee  until  admittance ; 
but,  upon  descent,  the  heir  is  tenant  by  copy  imme- 
diately upon  the  death  of  his  ancestor.  Not  indeed  to 
all  intents  and  purposes,  for  he  cannot  be  sworn  on  the 
homage,  nor  maintain  an  action  in  the  lord's  court  as 
tenant;  but  to  most  intents  the  law  taketh  notice  of 
him  as  a  perfect  tenant  of  the  land,  instantly  upon  the 
death  of  his  ancestor.  For  example,  he  may,  before 
a,dmittance,  enter  into  the  lands,  take  the  profits,  and 
punish  trespassers;  nay,  upon  satisfying  the  lord  for 
his  fine  due  upon  the  descent,  may  surrender  into  the 
hands  of  the  lord  to  whatever  use  he  pleases.  For 
which  reasons  we  may  conclude,  that  the  admittance 
of  an  heir  is  principally  for  the  benefit  of  the  lord,  to 
entitle  him  to  his  fine ;  and  not  so  much  necessary  for 
the  strengthening  and  completing  of  the  heir's  title. 
Hence,  indeed,  an  observation  might  arise,  that,  if  the 
benefit  which  the  heir  is  to  receive  by  the  admittance 
is  not  equal  to  the  charge  of  the  fine,  he  will  never  come 
in  and  be  admitted  to  his  copyhold ;  and  so  the  lord  may 
be  deprived  of  his  fine.  But  to  this  we  may  reply,  in 
the  words  of  Sir  E.  Coke  (b)—"  I  assure  myself,  if  it 
"  were  in  the  election  of  the  heir  to  be  admitted,  or  not 
"  to  be  admitted,  he  would  be  best  contented  without 
"  admittance ;  but  the  custom  in  every  manor  is  com- 
"pulsory  in  this  point.  For  either  upon  pain  of  for- 
"  feiture  of  copyhold,  or  of  incurring  some  great  penalty, 

(a)  Co.  Copyholder,  41.  (6)  Copyholder,  41. 
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"  the  heirs  of  copyholders  are  enforced  in  every  manor  to 
"come  into  court,  and  be  admitted  according  to  the 
"  custom,  within  a  short  time  after  notice  given  of  their 
"  ancestor's  decease."]  Accordingly,  by  the  custom  of 
most  manors,  if  no  person  come  in  to  be  admitted  in  the 
place  of  a  deceased  tenant,  the  lord,  after  making  due 
proclamation  at  three  consecutive  customary  courts,  may 
seize  the  land  into  his  own  hands,  qumisqiie,  that  is,  until 
some  person  claims  to  be  admitted  (a).  And,  by  reason 
of  the  difficulty  sometimes  experienced  by  lords  in  pro- 
curing tenants  to  be  admitted,  e.g.,  when  they  are  infants, 
it  has  been  provided  by  the  Infants'  Property  Act,  1830, 
that  the  lord  may,  on  their  failure  to  come  in  and  be 
admitted,  himself  appoint  an  attorney  for  them  to  take 
admittance,  and  may  admit  them  by  such  attorney 
accordingly,  and  proceed  thereupon  to  recover  his  fine. 
And  the  like  provisions  are  applicable  also  to  the  case 
of  lunatic  copyholders  (b). 

But  though,  in  the  case  of  an  admittance  upon  sur- 
render, no  copyhold  estate  is  vested  in  the  surrenderee 
until  he  is  admitted,  yet  it  is  material  to  observe,  that 
even  an  admittance  upon  surrender,  when  made,  has  a 
retrospective  relation,  in  point  of  time,  to  the  surrender 
itself.  And,  therefore,  if  the  surrenderor  dies  after  the 
surrender,  and  before  admittance,  though  his  heir  will 
take  by  descent  in  the  interim,  yet,  on  the  admittance 
of  the  surrenderee,  the  heir's  estate  will  be  defeated  (c). 
In  conclusion,  we  should  observe  that  it  is  only  the  legal 
estate  that  is  considered  upon  a  surrender  and  admit- 
tance (d) ;  and  that  the  steward  may,  in  the  absence  of 


(a)  Doe  V.  Muscott  (1844)  12  longed  to  the  married  woman 

M.  &  W.  at  p.  840.  as  her  separate  property. 

(6)  Lunacy    Act,    1890,    ss.  (c)  Doe    v.    Hall    (1812)    16 

125, 126.    The  Act  of  1830  in-  East,  208. 

eluded  married  women.    But  it  (d)  Sail  v.  Bromley  (1887) 

is  doubtful  whether   it  would  35  Ch.  D.  642. 
apply  where  the  tenement  be- 
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special  custom,  reject  any  surrender  which  purports  to 
disclose  a  trust  (a). 

Such  is,  in  general,  the  nature  of  a  surrender  and 
admittance,  in  the  simplest  form;  and  the  only  varia- 
tion upon  the  proceeding,  which  it  is  material  at  present 
to  notice,  relates  to  a  conveyance  by  way  of  mortgage. 
Here  the  surrender  is  made  subject  to  a  condition  to  be 
void  if  the  money  is  paid  at  the  time  appointed ;  but  in 
the  meantime  no  admittance  takes  place,  at  least  in 
general.  If  the  money  be  paid  at  the  time  appointed, 
the  surrender,  not  having  been  perfected  by  admittance, 
is  void  without  further  ceremony;  nor  is  it  the  usual 
course  to  complete  the  copyhold  estate  by  admittance, 
even  supposing  the  money  to  remain  unpaid,  unless  the 
mortgagee  wishes  to  take  possession.  The  conditional 
surrender  constitutes  the  security,  and  continues  to  do 
so  untU  the  mortgage  is  satisfied.  An  entry  of  such 
satisfaction  is  then  made  on  the  court  rolls ;  after  which 
the  original  title  of  the  mortgagor  is  considered  as 
remaining  in  full  force.  The  conditional  surrender  is 
usually  preceded  by  a  deed,  containing  the  covenant  to 
surrender,  and  the  other  clauses  and  stipulations  usual 
in  a  mortgage.  Such  a  deed  is  a  conveyance  within  the 
meaning  of  the  Conveyancing  Act,  1881 ;  and  appropriate 
covenants  for  title  will  therefore  be  implied  from  the  use 
in  it  of  the  technical  forms  (b). 

The  admittances  of  which  we  have  hitherto  spoken 
are  those  used  to  complete  an  inchoate  title  by  surrender 
or  descent.  It  is  to  be  observed,  however,  that  there  is 
a  third  kind  of  admittance,  viz.,  that  which  is  connected 
with  an  original  voluntary  grant  from  the  lord  himself, 
and  not  with  any  preceding  surrender  or  devise  or 
descent.  And  this  occurs  chiefly  in  the  case  where  the 
lord  has  himself  acquired  the  copyhold  interest,  in  con- 
sequence of  some  escheat,  forfeiture,  descent,  surrender 

(a)  Flack  v.  Downing  College  (6)  Conveyancing  Act,  1881, 
(1853)  13  C.  B.  945.  s.  2  (v). 
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to  his  own  use,  or  other  circumstance,  so  that  the  free- 
hold and  copyhold  interest  are  united  in  his  person.  In 
such  latter  case,  the  lord  may,  if  he  thinks  proper,  grant 
the  lands  out  de  novo  to  hold  by  copy;  but  if  he  does 
this,  he  is  bound  to  observe  the  antient  custom  precisely 
in  every  point,  and  can  neither  in  tenure  nor  in  estate 
introduce  any  kind  of  alteration.  For  that  were  to 
create  a  new  copyhold,  which,  as  this  tenure  depends 
on  immemorial  custom,  cannot  be  done.  Thus,  if  a 
copyhold  for  life  falls  into  the  lord's  hands  and  he  grants 
it  out  again  by  copy,  he  can  neither  add  to  nor  diminish 
the  antient  rent,  nor  make  any  the  minutest  variation  in 
other  respects  (a) ;  nor  is  the  tenant's  estate,  so  granted, 
subject  to  any  charges  or  incumbrances  by  the  lord  (b). 
Formerly,  he  could  not  even  divide  the  tenement  into 
two  or  more  parts,  nor  allow  his  tenant  to  do  so  ;  for  in 
each  case  a  custom,  which  is  '  the  life  of  copyhold,'  would 
have  been  broken.  But  it  is  now  specially  provided  by 
statute  (c),  that  a  copyhold  tenement  may,  with  the 
licence  of  the  lord,  be  alienated  in  parcels,  and  the 
customary  rent  be  apportioned,  and,  further,  that  an 
action  for  partition  of  a  copyhold  tenement  may  be 
carried  out  as  in  the  case  of  a  freehold  estate. 

Formerly  also  the  lord  might',  where  there  was  a 
special  custom  in  the  manor  to  that  effect,  make  grants 
of  portions  of  the  waste,  to  be  held  for  the  first  time  by 
copy  of  court  roll ;  usually,  however,  only  with  the  assent 
of  the  homage.  But  it  is  now  provided,  by  the  Copyhold 
Act,  1894,  that  no  such  grants  shall  be  made  in  any  case, 
without  the  previous  consent  of  the  Board  of  Agriculture, 
and  that  all  such  grants  shall,  ipso  jure,  operate  as 
enfranchisements  {d) . 

Lastly,  admittance  may  also  take  place  in  the  case  of 
a  devise ;  for  a  copyhold  estate  is  now  as  devisable  by 

(a)  Co.  Co:p.  41.  (c)  Copyhold  Act,  1894,  ss.  86, 

(6)  Swayne's  Case   (1608)    8      87. 
Eep.  63  b.  (d)  Ibid.  s.  81. 
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will  as  a  freehold.  Formerly,  copyholds  were  not 
directly  devisable,  even  after  lands  of  freehold  tenure 
had  become  so ;  but  when  a  man  wished  to  devise  his 
copyhold,  he  made  a  surrender  of  it  to  the  use  of  his  will, 
and  afterwards  in  his  will  designated  the  person  to  be 
admitted  as  devisee  (a).  However,  by  a  statute  of  the 
year  1815  (commonly  called  Preston's  Act),  every  dis- 
position made  by  will,  by  a  person  dying  after  the 
passing  of  that  Act,  was  made  as  effectual  without  a 
surrender  to  the  use  of  his  will,  as  it  would  have  been 
if  such  a  surrender  had  taken  place.  And  now,  by  the 
Wills  Act,  1837  (b),  it  is  provided  that  all  the  real  estate 
of  the  testator  may  be  devised  ;  and  under  that  descrip- 
tion, all  his  copyholds,  though  he  should  not  have  sur- 
rendered them  to  the  use  of  his  will,  nor  have  even  been 
admitted  to  them  himself,  are  expressly  included.  The 
devisee  is  accordingly,  admitted  on  production  of  the 
will ;  but,  until  he  is  so  admitted,  the  estate  remains  in 
the  customary  heir  (c).  We  have  seen  (d)  that  the  legal 
estate  in  copyholds  does  not  pass  to  the  personal  repre- 
sentatives under  the  Land  Transfer  Act,  1897. 

In  manors  where  a  custom  to  entail  existed,  an  estate 
tail  might  have  been  barred  by  a  customary  recovery, 
founded  on  a  fictitious  action  in  the  lord's  court,  accord- 
ing to  the  analogy  of  a  common  recovery  in  the  Court 
of  Common  Pleas ;  or  such  customary  estate  tail  might 
(according  as  the  custom  was)  have  been  barred  by  a 
surrender.  And  now,  by  the  Fines  and  Eecoveries 
Act,  1833  (e),  a  disposition  by  tenant  in  tail  of  the  legal 
estate  in  a  copyhold  must  in  every  case  be  by  surrender  ; 
subject  to  provisions  as  to  the  consent  of  the  protector 
of  the  settlement,  where  there  is  one,  analogous  to  those 

(a)  Co.   Cop.  s.  36.    It  was  (c)  Garland  v.  Mead  (1871) 

not  always,  however,  that  the  L.  R.  6  Q.  B.  441. 

custom  sanctioned  even  an  in-  (d)  See  ante,  p.  305. 

direct  devise.  (e)  S.  50. 

(6)  Ss.  3,  9. 


CHAP,  XXIV. — OF   TITLE   TO    COPYHOLDS.  529 

which  the  statute  introduced  in  relation  to  the  disentail- 
ing of  freehold  lands  (a).  But  the  surrender  requires  no 
enrolment,  otherwise  than  by  entry  on  the  court  rolls  (&). 
The  Act  also  contains  provisions  with  respect  to  the 
copyholds  of  a  married  woman  (tenant  in  tail  or 
otherwise)  (c) ;  but,  regard  being  had  to  the  operation  of 
the  Married  Women's  Property  Acts,  previously  dealt 
with  0),  these  provisions  have  now  little  importance. 

The  preceding  remarks  relate,  it  will  be  observed,  to 
the  manner  of  conveying  the  legal  estate  in  copyhold 
lands.  With  regard  to  equitable  interests  in  lands  of 
this  tenure,  they  do  not  in  general  pass  by  surrender  ; 
none  but  the  owner  of  the  legal  estate  being  tenant  to 
the  lord,  or  consequently,  entitled  to  surrender.  Equit- 
able interests  in  copyholds  are,  in  general,  assured  by 
any  ordinary  mode  of  conveyance  sufficient  to  pass  an 
equitable  interest  in  freeholds;  but  equitable  interests 
in  copyholds  of  the  nature  of  estates  tail  may  be  barred 
either  by  surrender,  or  by  disentailing  or  other  deed, 
attended  with  the  same  formalities  in  general  which  are 
prescribed  by  that  Act  with  reference  to  transactions 
affecting  legal  estates  (e). 

An  important  feature  of  almost  every  conveyance  of  a 
legal  interest  in  copyholds  is  the  accompaniment  of  a 
fine  payable  to  the  lord  by  the  newly  admitted  tenant. 
We  have,  at  an  earlier  stage  of  the  work,  indicated  the 
nature  of  such  fines,  and  their  probable  origin.  Here, 
however,  it  is  necessary  to  add  that,  although  the  lord 
has  an  action  to  recover  an  unpaid  fine  (/),  yet  that 
he  cannot  refuse  to  admit  the  applicant  before  pay- 
ment; a  fine  not  being  due  until  actual  admittance  (jr). 

(a)  Ss.  51,  52.  (/)  Shuttleworth   v.    Garnet 

(  6)  S.  54  (1687)  3  Mod.  240  ;  Fraser  v. 

(c)  Ss.  77,  91.  Masmi  (1883)  11  Q.  B.  D.  574 

(d)  See  awfe,  pp.  374-376.  (g)  B.  v.   Hendrni    (1788)  2 

(e)  Fines  and  Recoveries  Act,  T.  R.  484. 
1833,  ss.  50,  53,  90. 

S.O. — VOL,  I,  2  M 
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Occasionally  fines  are  mitigated  in  the  cases  of  applicants 
who  already  hold  other  tenements  in  the  manor;  and,  when 
this  is  so,  it  does  not  necessarily  follow  that  an  intending 
purchaser  who  acquires  a  small  tenement  in  order  to 
qualify  for  such  mitigation  is  necessarily  guilty  of  an 
attempt  to  evade  the  custom.  It  is  a  question  whether, 
in  fact,  he  bona  fide  acquired  the  qualifying  tenement,  or 
whether  his  professed  acquisition  was  merely  colour- 
able (a). 

It  now  remains  to  notice,  briefly,  the  results  of  a  long 
series  of  Copyhold  Acts  passed  in  the  course  of  the  nine- 
teenth century,  having  for  their  main  object  the  gradual 
extinction  of  the  tenure  itself  by  the  process  of  en- 
franchisement, but  being  concerned  also,  in  the  mean- 
while, with  the  commutation  of  the  casual  incidents  of 
copyhold  tenure  into  fixed  annual  payments,  and  the 
amendment  of  various  obsolete  and  doubtful  features  of 
copyhold  law  (6). 

The  first  of  these  subordinate  objects,  viz. :  the 
commutation  of  casual  payments  without  enfranchise- 
ment, by  a  general  scheme  affecting  the  whole  of  the 
manor,  appears  not  to  have  been  attained;  for  the 
provisions  with  regard  to  it  were  repealed  by  the  Copy- 
hold Act  of  185,8  (c),  and  though  there  are  provisions  ' 
which  appear  to  deal  with  the  subject  in  the  existing 
Act  {d),  it  is  believed  that  they  are  not,  in  practice, 
adopted.  But  with  the  second  some  progress  has  been 
made.  Thus,  to  obviate  certain  inconveniences  pre- 
viously attaching  to  the  practice  upon  surrenders,  , 
admittances,  and  grants,  it  is  enacted,  that  lords  of 
manors  (or  their  stewards  or  deputy  stewards)  may  hold 
customary  courts,  though  there  should  be  no  copyhold 

(a)  B.  V.  Boughey  (1823)  1  dated   and   re-enaoted    by   the 

B.  &  C.  565 ;  A.-G.  V.  Scmdmer  Copyhold  Act,  1894. 
[1904]  1  K.  B.  689.  (  c  )  21  &  22  Vict.  o.  94,  s.  2. 

(6)  The  unrepealed  provisions  (d)  Act  of  1894,  ss.  2,  94. 

of  these  statutes  were  oonsoli- 
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tenant  at  the  time,  or  none  should  be  present,  and  may 
grant  lands  to  be  held  by  copy,  and  also  admit  to  lands 
to  be  held  by  copy,  at  any  time  or  place,  and  without 
holding  a  court  (a).  When,  however,  by  the  custom  of 
any  manor,  the  lord  is  authorised,  with  the  consent  of 
the  homage,  to  grant  parcels  of  the  waste  to  be  held  by 
copy,  the  consent  of  the  homage  assembled  at  a  customary 
court,  duly  summoned  and  held  according  to  the  custom, 
is  still  necessary  (6) ;  and  when  any  proclamations  are 
made  at  a  court  at  which  no  copyhold  tenant  is  present, 
no  such  proclamation  will  affect  any  one  not  present, 
unless  notice  thereof  is  served  on  him  within  one 
month  (c). 

Finally,  with  regard  to  the  grand  object  of  the  Acts, 
viz. :  the  conversion  of  copyhold  into  socage  tenure,  by 
the  process  known  as  enfranchisement,  the  Copyhold  Act 
provides,  in  substance  (for  no  minute  detail  can  be 
attempted  in  this  place),  that,  with  the  consent  of  the 
Board  of  Agriculture,  the  lord  and  the  tenant,  whatever 
their  interests,  may,  either  by  mutual  agreement  or  at 
the  instance  of  either,  effect  an  enfranchisement  of  a 
copyhold  tenement.  In  the  case  of  a  voluntary  enfran- 
chisement, the  compensation  to  be  paid  to  the  lord  for 
the  loss  of  his  manorial  rights  is  agreed  upon  by  the 
parties,  and  may  take  various  forms  (d).  Where  the 
enfranchisement  is  compulsory,  the  parties  may  yet 
agree  upon  the  proper  compensation ;  but,  if  they  can- 
not, it  may  be  fixed  by  valuers  appointed  by  them,  or  by 
the  Board  of  Agriculture.  If,  however,  the  compulsory 
enfranchisement  is  at  the  instance  of  the  lord,  or  the 
compensation  amounts  to  more  than  one  year's  value  of 
the  lands,  it  takes  the  form  of  a  rent-charge,  unless  the 
parties  agree  otherwise ;  in  other  cases  it  is  a  lump  sum 
paid  before  actual  enfranchisement  (e). 

(a)  Copyhold  Act,  1894,  ss.  (c)  Ibid.  s.  82. 

82,  84  (d)  Ibid.  ss.  15-17. 

(&)  lUd.  s.  83.  (e)  Ibid.  ss.  5—8. 

2  M  2 
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Upon  every  enfranchisement,  whether  compulsory  or 
voluntary,  the  land  becomes  in  all  respects  of  free  and 
common  socage  tenure,  and  ceases  to  be  subject  to  any 
particular  custom  whatever  (a).  But,  onithe  other  hand, 
no  enfranchisement  under  the  Acts,  in  the  absence  of 
special  agreement,  affects  any  right  to  mines  or  minerals, 
or  any  right  of  fair  or  market,  or  of  game,  fish  or 
fowl  (b),  or  the  lord's  right  of  escheat  (c) ;  nor  does  it 
affect  the  dower,  curtesy,  or  freebench,  of  any  person 
married  before  the  enfranchisement  takes  place,  or  any 
right  of  common  belonging  to  the  tenant  (d). 

The  actual  enfranchisement  is  effected,  in  voluntary 
cases,  by  a  deed  conferring  upon  the  owners  of  the 
copyhold  tenement  the  freehold  reversion  or  seignory 
of  the  lord ;  but,  in  the  case  of  voluntary  enfranchise- 
ment by  limited  owners,  the  consent  of  the  Board  of 
Agriculture  is  required  (e).  In  compulsory  enfranchise- 
ments, the  conversion  of  the  copyhold  tenement  iato  a 
freehold  is  effected  by  the  award  of  the  Board  (f  ).  In 
either  case,  the  compensation  secured  to  the  lord;  and 
the  freehold  interest  in  the  enfranchised  tenement, 
enure  for  the  benefit  of  all  the  persons  previously 
interested  in  the  manor  and  the  copyhold  tenement 
respectively,  in  proportion  to  their  respective  in- 
terests (g). 

(a)  Copyhold    Act,   1894,   s.  (c)  Ibid.  s.  21  (6). 

21.    (There  is  an  ezception  in  (d)  Ibid.  ss.  21-23. 

favomr  of  gavelkind  for  land  in  (e)  Ibid.  s.  16. 

Kent.)  (/)  Ibid.  s.  10. 

(6)  Ibid.  s.  23,  (g)  Ibid.  a.  21. 
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CHAPTER  XXV. 

THE    SETTLED    LAND    ACTS. 


That  important  branch  of  modern  conveyancing  which 
is  concerned  with  the  Settled  Land  Acts  forms  no  part 
of  our  original  system  of  land  law,  and  is  therefore  best 
treated  as  a  distinct  subject.  It  has  grown  up  as  the 
result  of  an  attempt  to  mitigate  the  evils  of  the  system 
of  placing  land  in  settlement,  which,  as  we  have  seen  («), 
was  one  of  the  consequences  of  the  Civil  War,  and  which 
took  such  a  hold  upon  the  affections  of  landowners  that, 
by  the  end  of  the  eighteenth  century,  it  was  in  almost 
universal  application  to  large  estates,  and  was  even 
applied  extensively  to  small  properties,  both  in  town  and 
country.  So  that  it  was  a  comparatively  rare  thing  to 
find  a  landowner  who  was  able,  without  an  elaborate 
series  of  consents  not  always  readily  obtainable,  to  make 
a  valid  lease  of  his  land,  to  effect  substantial  and  desir- 
able improvements  and  alterations  on  his  estate,  still  less 
to  dispose  of  it ;  even  when  a  sale  was  obviously  most 
desirable  in  the  interests  of  all  parties  concerned. 

For  though,  as  we  have  also  seen,  the  rule  of  limita- 
tion permitted  land  to  be  tied  up  only  for  a  life  or  lives 
in  being  and  twenty-one  years  at  the  utmost  (6),  yet,  by 
the  system  of  resettlement  which  had  become  customary, 
no  sooner  had  living  persons  become  capable  of  alienat- 
ing the  fee,  than  a  new  settlement  was  made,  which  left 
no  greater  interest  in  any  living  person  than  a  life 
estate.  For  example,  A.  on  his  marriage  would  settle 
his  property  on  himself  for  life,  then,  subject  to  a  jointure 

(a)  See  ante,  p.  223.  (6)  See  ante,  pp.  439-441. 
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to  his  wife  if  she  survived  him,  upon  his  eldest  and  other 
sons  in  tail,  in  order  of  seniority,  with  remainders 
over.  Thus,  until  A.  had  a  son  who  attained  twenty- 
one,  the  fee  was  inalienable,  since  A.  had  only  a  life 
estate;  and  till  his  son  attained  twenty-one  he  was  a 
minor,  and  as  such  unable  to  alienate  his  fee  tail.  Even 
after  the  son  attained  that  age,  A.  (if  living)was  protector 
of  the  settlement ;  and  without  his  consent  the  son  could 
create  nothing  but  an  unmarketable  base  fee.  Mean- 
while, the  son  had  no  benefit  out  of  the  settled  land. 
On  the  son's  coming  of  age  then,  or  at  any  rate  on  his 
marriage,  he  and  A.  entered  into  an  arrangement  by 
which,  in  consideration  of  an  annuity  or  some  allowance, 
the  son  joined  A.  in  putting  an  end  to  the  entail  and  the 
remainders  over  (a)  and  resettling  the  land ;  A.  taking 
a  life  estate  by  way  of  restoration  of  his  estate,  the  son 
taking  a  life  estate  in  succession  to  his  father's,  and  the 
remainder  being  limited  in  fee  tail  upon  the  son's 
children,  and,  in  default  of  children,  on  his  brothers  in 
tail,  with  remainders  as  before. 

The  many  economic  and  other  mischiefs  produced  by 
this  system  were,  it  is  true,  in  many  cases  mitigated  by 
means  of  clauses  introduced  into  the  settlement,  giving 
the  life  tenant  or  trustees  large  powers  to  deal  with  the 
settled  land.  But  in  too  many  cases  the  settlor,  more 
anxious  to  preserve  his  ancestral  acres  in  his  family's 
hands  than  to  promote  the  public  welfare,  refused  to 
have  such  clauses  in  the  settlement;  and,  even  where 
they  were  inserted,  they  were  guarded  by  so  many  pre- 
cautiong  and  restrictions,  that  they  failed  to  do  away 
with  the  mischiefs  which  they  were  intended  to  obviate. 

The  Settled  Estates  Acts. 

For  a  long  time,  the  nervousness  or  the  prejudices  of 
the  landowning  classes  succeeded  in  stifling  all  efforts  at 
reform  of  this  restrictive  system  ;  but  at  last,  about  the 

(a)  As  to  the  method  of  disentailing,  see  ante,  pp.  445-447. 
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middle  of  the  nineteenth  century,  the  legislature  over- 
came opposition,  and  the  Settled  Estates  Act,  1856  (a), 
was  passed,  with  the  object  of  allowing  settled  land  to  be 
dealt  with  for  the  benefit  of  all  parties.  This  Act  was  the 
subject  of  many  amendments;  and,  at  length,  having 
proved  too  restricted  for  its  purpose,  was  replaced  by  the 
Settled  Estates  Act,  1877  (6),  which,  though  largely 
superseded  by  later  legislation  (for  the  Settled  Land  Act 
of  1882  is,  generally  speaking,  retrospective  in  its  opera- 
tion (c)),  is  still  in  force,  and  is  occasionally  resorted  to. 

The  Act  of  1877  proceeded  on  the  plan  of  giving  the 
tenant  for  life  in  possession  the  powers  of  an  almost 
absolute  owner  over  the  settled  land.  He  could  grant 
long  leases  of  it,  and  easements  over  it,  and  could  sell  it. 
But  he  held  these  powers  as  a  trustee  for  every  one 
interested  under  the  settlement.  The  money  that 
resulted  from  the  exercise  of  the  statutory  powers  was 
not  his,  but  money  held  upon  trust  subject  to  the 
same  limitations  as  had  bound  the  settled  land.  The 
defect  of  the  Act  was,  that  it  required  the  consent  or 
order  of  the  Court  to  the  exercise  by  the  life  tenant  of  his 
powers,  as  well  as  the  concurrence  of  many  of  the  parties 
interested  under  the  settlement.  It  is  superseded,  as  we 
have  said,  but  not  repealed,  by  the  Settled  Land  Acts, 
1882-1890 ;  and  its  chief  practical  importance  now  lies 
in  the  fact,  that  a  tenant  in  dower  is  a  life  tenant  under 
it  (d),  and  that  it  applies  to  land  to  which  an  infant  is 
entitled  contingently  on  attaining  twenty-one  (e),  neither 
of  which  cases  is  within  the  Settled  Land  Acts. 

The  Settled  Land  Acts. 

The  Settled  Land  Acts  proceed  much  on  the  same 

lines ;  but  they  do  not  make  the  exercise  of  the  tenant 

(a)  19  &  20  Yiot.  o.  120.  s.  46. 

(6)  40  &  41  Vict.  c.  18.  (e)  Conveyancing  Act,  1881, 

(c)  Settled  Land  Act,  1882,  s.  48 ;  iie  Sparrow's  S.  K  [1892] 
s.  2  (1).  1  Ch.  412. 

(d)  Settled  Estates  Act,  1877, 
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for  life's  powers  generally  subject  to  the  consent  of  the 
Court  or  of  the  persons  interested  under  the  settlement. 
Save  in  a  few  specified  cases,  he  is  entitled  to  exercise 
them  freely ;  subject  only  to  his  giving  general  notice  of 
his  intention  to  do  so  to  the  trustees  of  the  settlement. 
The  trustees  have  no  right  to  interfere  with  his  exercise 
of  them,  unless  he  is  exercising  them  in  an  improper 
manner.  It  is  then  their  duty  to  apply  to  the  Court  to 
restrain  such  exercise.  The  money  resulting  from  their 
exercise,  called  '  capital  money,'  is  invested  in  the  trustees' 
names,  or  used  for  purposes  prescribed  by  the  Act.  In  the 
first  case,  the  limitations  affecting  the  land  are  transferred 
to  the  investments.  In  the  second,  the  settled  land  is 
benefited  to  the  extent  of  the  value  of  the  capital  money. 
The  tenant  for  life  is  a  trustee  of  his  statutory  powers  (a), 
and  is  required  to  exercise  them  for  the  benefit  of  all 
entitled  under  the  settlement.  In  this  way  it  is  attempted 
to  preserve  the  system  of  strict  settlement,  while  at  the 
same  time  giving  the  same  facility  for  transfer  and  im- 
provement of  the  settled  lands  as  would  result  from  for- 
bidding settlements  of  land  altogether.  With  these  words 
of  Explanation  as  to  the  object  and  plans  of  the  Acts,  we 
will  now  proceed  to  a  consideration  of  their  numerous 
and  elaborate  provisions. 

An  important  preliminary  observation  presents  itself 
upon  the  title  of  the  principal  Act.  It  is  therein 
described  as  "  An  Act  for  facilitating  .  .  .  Dispositions 
of  Settled  Land,  and  for  promoting  the  execution  of 
Improvements  thereon."  It  is,  therefore,  emphatically 
what  is  known  as  an  "  enabling  statute  "  (b) ;  and  is,  as 
such,  to  be  construed  liberally.  Further  than  this,  it 
has  been  judicially  laid  down  (c),  that  the  Settled  Land 
Act,  1882,  differs  from  its  predecessors,  in  that  its 
framers  did  not  regard  merely  the  interests  of  persons 

(o)  S.  L.  Act,  1882,  s.  53.  (c)  Brme  t.  M.  of  Aileshwry 
See  j)os<,  pp.  543-544.  [1892]  A.  C.  356. 

(6)  See  wnte,  pp.  38-39. 
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having  definite  rights  (vested  or  contingent)  in  the 
settled  land,  but  had  an  eye  to  the  benefit  of  the  general 
public,  and  especially  of  the  settled  land  and  the  tenants 
on  it. 

The  scheme  by  which  the  Settled  Land  Act,  1882, 
aims  at  accomplishing  its  object  may  be  thus  briefly 
described.  It  treats  the  property  subject  to  a  settle- 
ment as  a  fund  the  value  of  which  is  to  be  preserved 
to  satisfy  the  purposes  of  the  settlement,  but  the  form 
of  which  may  be  changed  from  time  to  time,  at  the 
discretion  of  the  person  whom  it  regards  as  the  adminis- 
trator of  the  fund  for  the  time  being.  This  person  is 
not,  as  might  have  been  expected,  the  trustee  of  the 
settlement,  but  the  person  for  the  time  being  entitled 
to  enjoy  under  the  settlement  the  income  of  the  land  (a) ; 
and  this  though  his  interest  may  be  "only  equitable,  and 
even  though,  as  a  matter  of  fact,  there  may  be  no  income 
to  enjoy,  or  the  income  may  be  actually  received  by  a 
mortgagee  or  purchaser  to  whom  it  has  been  assigned  (b). 
This  person  is  technically  known  as  the  '  tenant  for  life,' 
a  somewhat  unfortunate  term,  which  was,  doubtless, 
intended  to  confine  the  exercise  of  the  statutory  powers 
conferred  by  the  Acts  to  a  beneficiary  who  had  at  least  a 
life  interest  in  the  income,  but  which  necessitates  refer- 
ence to  an  elaborate  defining  section  (c),  from  which  it 
appears  that  the  term  in  fact  includes  almost  every 
person  who,  but  for  his  own  incapacity  or  act,  would  be 
entitled  to  the  income  of  the  land  for  a  period  limited 
by  the  dropping  of  a  life,  either  his  own  or  another's,  or 
extending  beyond  it — every  individual  landowner,  in 
fact,  except  a  tenant  in  fee  simple  absolute  of  full  age,  or 
a  mere  lessee  for  years  at  a  rent.  Thus  (i)  a  tenant  in 
tail,  even  when  restrained  from  barring  the  entaU  by  Act 
of  Parliament  (_cl),  (ii)  a  tenant  in  fee  simple  subject  to  an 

(a)  S.  L.  Act,  1882,  s.  2  (5).  (d)  But  not  when  his  land 

(6)  Ibid.  s.  2  (7).  was     purchased    with     money 

(c)  Ibid.  s.  58.  provided     by    Parliament,    in 
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executory  limitation  over  (a),  (iii)  a  tenant  of  a  base  fee 
(even  where  the  reversion  is  in  the  Crown),  (iv)  a  tenant 
for  years  determinable  upon  a  life,  (v)  a  tenant  pur  autre 
vie,  (vi)  a  tenant  for  life  of  a  terminable  or  defeasible 
estate,  or  of  an  estate  subject  to  a  direction  for  accumula- 
tion, (vii)  a  tenant  in  tail  after  possibility  of  issue  extinct, 
(viii)  a  tenant  by  the  curtesy,  (ix)  a  person  entitled  under 
a  trust  or  direction  to  pay  the  income  of  land  to  him  for 
life  or  until  sale,  bankruptcy,  or  other  event  (b),  (x)  an 
infant  entitled  in  possession,  whether  for  life  or  in  fee  (c) 
^all  these  are  deemed,  for  the  purposes  of  the  Act,  to  be 
'  tenants  for  life,'  or,  which  is  much  the  same  thing,  to 
have  the  powers  of  a  tenant  for  life.  Universities  and 
colleges  have  also  been  enabled  to  exercise  certain  of  the 
powers  of  a  tenant  for  life  (d). 

Almost  equally  comprehensive  is  the  definition  given 
by  the  Settled  Land  Act  of  the  subject-matter  of  its  pro- 
visions. These  apply,  of  course,  only  to  land,  and  to 
'  settled  land  ' ;  but  settled  land  is  any  land  subject  to  a 
'settlement'  (e),  and  a  settlement  is  defined  as  being,  in 
effect,  any  instrument  or  number  of  instruments  whereby 
any  interest  in  land  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  hy  way  of  succession  {f) . 
Moreover,  the  very  widest  interpretation  is  given  to  all 

consideration  of  public  services.  exercised  without  the  consent 

(Act  of  1882,  s.  58  (1)  (i).)  of  the  Board    of    Agriculture 

(a)  But  not,  apparently,  of  a  (s.    1    (a)).    A    university    or 

fee  subject  to  a  true   common  college  may,   however,    borrow 

law  condition.  under  the   Act  to   efEect    any 

(6)  S.  L.  Act,  1882,  s.  58  (1).  improvement  authorized  by  the 

(c)  Ibid.  s.  69.  S.  L.  Acts  (s.  3). 

(d)  Universities  and  College  (e)  S.  L.  Act,  1882,  s.  2  (3). 
Estates  Act,  1898,  c.  65,  s.  1.  (/)  Ibid.  s.  2  (1).  When  a 
The  exercise  of  the  powers  by  a  settlement  consists  of  more  than 
university  or  coUege  is  confined  one  instrument  it  is  now  com- 
to  the  purposes  of  sale,  enf ran-  monly  referred  to  as  a  compound 
chisement,  exchange,  partition,  settlement,  as  to  which  see 
and  leasing ;  but  only  the  further,  post,  p.  540. 
ordinary  leasing  powers  can  be 
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.these  defining  terms.  Thus,  the  term  '  instrument ' 
includes,  not  merely  a  deed,  will,  settlement,  and  agree- 
ment; but  a  copy  of  court  roll  and  an  Act  of  Parlia- 
ment (a).  An  interest  is  deemed  to  be  limited  by  a 
settlement,  although  it  is  not  expressly  disposed  of  by 
the  settlement,  but  reverts  by  way  of  remainder  or 
reversion  to  the  settlor  or  his  heir  as  undisposed  of  (b). 
And,  though  there  appears  to  be  no  express  provision  on 
the  subject,  it  is  quite  clear  from  the  general  scope  of 
the  Act,  and  especially  from  a  consideration  of  the 
persons  included  in  the  definition  of  a  '  tenant  for  life  '(c), 
that  persons  who  really  take  by  way  of  substitution  or 
defeasance,  under  shifting  or  springing  uses,  are  deemed, 
for  the  purposes  of  the  Act,  to  take  by  way  of  succession. 
Finally,  though  a  so-called  '  personal '  settlement  of 
land,  i.e.,  a  settlement  which  directs  the  land  to  be  sold 
and  the  proceeds  held  for  successive  beneficiaries,  is  not, 
strictly,  a  settlement  by  which  land  is  limited  by  way  of 
succession,  yet  it  is  treated  as  a  settlement  of  land  for 
the  purposes  of  the  Act,  so  long  as  the  land  remains 
unsold  (d).  But  an  amending  section  of  the  Act  of 
1884  (e)  provides  that  the  so-called  tenant  for  life 
under  such  a  settlement  shall  not  exercise  his  statutory 
powers  without  the  leave  of  the  Court.  A  settlement  of 
pure  personalty  (other  than  quasi-heirlooms)  is,  of 
course,  quite  outside  the  scope  of  the  Acts ;  except  that 
money  which  under  a  settlement  is  liable  under  a  trust 
or  power  to  be  applied  in  the  purchase  of  land  to  be  settled, 
may  be  applied  as  capital  money  under  the  Acts  (/). 

There  may  be  in  existence  at  the  same  time  more  than 
one  settlement  for  the  purposes  of  the  Settled  Land  Acts, 

(a)  S.  L.  Act,  1882,  s.  2  (1).  cally     supersedes     pro     tanto, 

(6)  Ibid.  s.  1  (2).  whilst  it  is  in  force,  the  powers 

(c)  Ibid.  s.  58  (1)  (ii).  of  the  trustees  under  the  settle- 

(d)  Ibid.  s.  63.  ment. 

(e)  S.  L.  Act,  1884,  s.  7.    An  (/)  S.  L.  Act,  1882,  s.  33. 
order  under  this  section  practi- 
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under  each  of  which  the  tenant  for  life  may  exercise  his 
powers.  For  example,  where  there  has  been  a  settlement 
in  tail  with  jointure  and  portions  charges,  followed  by  a 
disentailing  deed  and  resettlement  which  extinguishes  the 
original  life  interest  but  gives  a  new  one,  there  will  be 
three  settlements :  the  original  settlement,  the  resettle- 
ment, and  the  compound  settlement,  composed  of  the 
two  together  and  the  disentailing  deed.  A  tenant  for  life 
who  had  a  life  estate  under  the  original  settlement  can 
sell  under  each  of  these  settlements ;  but  if  he  sells 
under  the  resettlement  only,  he  cannot  sell  free  from 
the  charges  imposed  by  the  original  settlement  (a).  For 
(as  appears  later  (b))  a  tenant  for  life  can  sell  free  from 
estates  and  charges  arising  under  the  settlement,  but 
not  from  those  prior  to  it.  It  will  thus  be  seen  that, 
under  the  principle  of  compound  settlements,  a  person 
who  is  tenant  for  life  under  an  instrument  may  sell  free 
from  estates  and  charges  which  arise  under  prior  instru- 
ments, when  he  can  treat  all  the  instruments  as  together 
constituting  one  compound  settlement.  In  such  cases 
it  is,  however,  generally  necessary  to  apply  to  the 
Court  (c)  for  the  appointment  of  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts  of  the  compound  settle- 
ment, who  will  receive  the  purchase  money  and  hold  it 
on  the  trusts  of  that  settlement. 

Before  enumerating  the  precise  powers  bestowed  on 
the  tenant  for  life  by  the  Settled  Land  Acts,  it  may  be 
useful  to  draw  the  attention  of  the  student  to  certain 
characteristics  of  those  powers  which  stamp  them  with 
a  peculiar  character,  and,  in  fact,  serve  to  illustrate  with 
clearness  the  policy  of  the  Acts. 

Characteristics  of  the  Tenant  for  Life's  Powers. 
1.  In  the  first  place,  then,  the  powers  conferred  by 
the  Acts  are  legal,  in  the  strictest  sense,  i.e.,  they  are 

(a)  Be  CornwaUis-  West  and  (6)  See  post,  p.  550. 

Monro  [1903]  2  Ch.  150.  (c)  See  post,  p.  558. 
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not  merely  statutory,  but  they  cannot  be  abrogated,  or 
even  restricted,  though  they  may  be  enlarged  (a)  by  any 
of  the  provisions  of  the  settlement,  nor  even  by  the 
contract  or  conduct  of  the  person  entitled  to  exercise 
them  (6).  And  the  Court  has  refused  to  allow  any 
evasion  of  this  rule,  however  ingenious.  Thus,  where 
there  was  a  gift  of  an  estate  to  A.  on  condition  that  she 
should  reside  on  part  thereof  during  the  lifetime  of  the 
testatrix's  sister,  and  provide  there  a  home  for  such 
sister,  whenever  the  latter  should  choose  to  avail  herself 
of  it,  and  that,  in  the  event  of  her  failing  so  to  reside, 
the  property  should  go  over  to  B.  on  a  like  condition,  it 
was  held  that  the  condition  did  not  prevent  A.  from  dis- 
posing of  the  house  under  the  Acts  (c).  Again,  a  pro- 
vision to  the  effect  that  if  a  tenant  for  life  ceases  to 
reside  on  the  property,  another  person  shall  be  entitled 
to  purchase  or  rent  it  at  a  price  or  rent  substantially 
below  its  real  value,  would  be  equally  held  ineffectual  to 
prevent  the  exercise  of  the  powers  of  the  Acts.  Where 
the  so-called  tenant  for  life  is  personally  incapable  of 
exercising  the  powers,  the  Acts  make  special  provision  to 
prevent  them  falling  into  abeyance.  Thus  the  powers  of 
an  infant  are  exercisable  by  the  trustees  of  the  settle- 
ment, or,  if  there  are  none,  by  some  person  appointed  by 
the  Court  (d),  those  of  a  lunatic  by  his  committee  (e). 
A  married  woman  whose  interest  in  the  settled  land 
belongs  to  her  for  her  separate  use,  exercises  the 
statutory  powers  of  a  tenant  for  life  as  a  feme  sole ;  in 
other  cases,  in  conjunction  with  her  husband  (/). 

2.  The  powers  of  a  tenant  for  life  are  personal  to 
himself;  and  no  alienation  of  his  interest  will  deprive 
him  of  the  right  to  exercise  them,  or  confer  such  right 
on  the  alienee.    But  they  must  not  be  exercised  to  the 

(a)  S.  L.  Act,  1882,  s.  57.  (d)  S.  L.  Act,  1882,  s.  60. 

(6)  Ibid.  ss.  60,  51,  52,  66.  (e)  Ibid.  s.  62. 

(c)  Be  BicJiardson   [1904]  2         (/)  Ibid.  s.  61, 
Ch.  777. 
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prejudice  of  an  assignee  for  value  of  the  tenant  for  life's 
interest;  nor,  indeed,  without  his  consent,  except  that 
the  tenant  for  life's  power  of  leasing  under  the  Act  may 
be  exercised  without  the  assignee's  consent,  where  the 
assignee  is  not  actually  in  possession  (a).  This  require- 
ment of  the  assignee's  consent  appears  to  afford  the 
easiest  way  of  evading  the  intentions  Of  the  Act,  and  to 
be  the  chief  blot  upon  its  effectiveness.  It  is,  however, 
to  a  limited  extent  mitigated  by  a  provision  of  the  Settled 
Land  Act,  1890,  whereby  an  assignment  or  charge  by  a 
tenant  for  life  of  his  interest  in  consideration  of  marriage, 
0^:  by  way  of  family  arrangement,  is  not  to  be  deemed 
an  assignment  for  value  for  this  purpose  (&). 

3.  The  powers  of  a  tenant  for  life  under  these  Acts 
are,  with  certain  exceptions,  independent,  i.e.,  they  do 
not  require,  as  a  condition  of  their  exercise,  the  consent 
either  of  the  Court,  or  of  the  other  beneficiaries,  or  of 
the  trustees  of  the  settlement  (c).  This  is,  in  fact,  the 
great  change  introduced  by  the  legislation  of  1882. 
Under  the  previous  Acts,  the  exercise  of  statutory  powers 
had  required  so  many  consents,  that  the  effectiveness  of 
their  provisions  was  much  impaired.  But,  to  guard 
against  the  risks  which  the  new  policy  does  undoubtedly 
involve,  the  Act  of  1882  provides  (c),  that  notice  by 
registered  letter  of  his  intention  to  exercise  any  power 
of  sale,  exchange,  partition,  lease,  mortgage,  or  charge, 
shall  be  given  by  the  tenant  for  life  to  the  trustees  of  the 
settlement  (of  whom  there  must  be  at  least  two)  and 
their  solicitor,  a  month  before  entering  into  the  trans- 
action contemplated.  A  provision  of  an  amending 
Act  {d),  however,  relieves  the  tenant  fot  life  altogether 
from  this  duty  in  the  case  of  leases  for  terms  not  exceed- 
ing twenty-one  years  at  a  rack  rent,  and  without  exemp- 
tion from  waste ;  and  other  amendments  (e)  provide  that 

(a)  S.  L.  Act,  1882,  s.  50.  (d)  S.  L.  Act,  1890,  s.  7. 

(6)  S.  L.  Act,  1890,  s.  4.  (e)  S.  L.  Act,  1884,  s.  6  (1) 

(c)  S.  L.  Act,  1882,  s.  45.  (3). 
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the  notice,  when  required,  may  be  a  notice  of  general,  as 
distinct  from  specific  intention,  and  that  notice  may  be 
waived,  either  generally  or  specially,  by  the  trustees, 
though,  even  in  that  case,  the  tenant  for  life  must 
furnish  the  trustees  with  reasonable  particulars  and 
information  as  to  the  exercise  of  his  powers  (a). 

The  cases  in  which  the  actual  consent  of  the  trustees 
or  the  Court  to  the  exercise  of  his  powers  by  a  tenant  for 
life  is  required,  may, be  enumerated  as  follows. 

(a)  Where  a  tenant  for  life  desires  to  sell,  exchange,  or 
lease  the  principal  mansion  house  on  any  settled  land,  or 
the  pleasure  grounds  or  park  usually  occupied  therewith. 
But  a  house  used  as  a  farm  house,  or  a  house  having 
less  than  twenty-iive  acres  of  pleasure  grounds  and  park, 
is  not  to  be  deemed  for  this  purpose  a  '  principal  man- 
sion house '  (b). 

(&)  Where  a  tenant  for  life  (being  impeachable  for 
waste)  desires  to  cut  timber  in  the  exercise  of  his 
statutory  powers  (c). 

(c)  Where  a  tenant  for  life  desires  to  effect  improve- 
ments of  the  estate  out  of  capital  money  (d), 

(d)  Where  a  tenant  for  life  wishes  to  sell  so-called 
'  heirlooms  '  (e).  Here,  apparently,  the  consent  of  the 
Court,  as  distinguished  from  the  trustees,  is  essential. 

4.  The  statutory  powers  of  a  tenant  for  life  Bxe  fiduciary, 
i.e.,  they  are  to  be  exercised  by  him  as  a  trustee  for  all 
parties  entitled  under  the  settlement  (/).  As  a  conse- 
quence of  this  enactment  the  tenant  for  life  himself  is 
personally  responsible  to  the  parties  interested  for  any 
improper  (as  distinct  from  merely  mistaken)  exercise 
of  his  powers,  whereby  they  suffer  loss.  It  is,  how- 
ever, expressly  provided,  that  persons  who  deal  in  good 
faith  with  the  tenant  for  life  are  not  concerned  to  see 
whether  the  tenant  for  life  is  acting  properly  within  the 

(a)  S.  L.  Act,  1884,  s.  5  (2).  (d)  Ibid.  s.  26. 

(6)  S.  L.  Act,  1890,  s.  10.  (e)  Ibid.  s.  37. 

(c)  S.  L.  Act,  1882,  s.  35.  (/)  Ibid.  s.  53. 
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exercise  of  his  discretion  (a) ;  but  a  purchaser  or  lessee 
from  a  tenant  for  life  who  knowingly  enables  the  tenant 
for  life  to  act  improperly  is  not  protected  (6).  In  spite  of 
the  express  words  of  the  Act,  it  is  probable  that  the 
legislature  did  not  intend  to  apply  to  a  tenant  for  life, 
even  in  the  exercise  of  his  statutory  powers,  all  the  strict 
doctrines  applicable  to  a  trustee  properly  so  called,  e.g., 
the  rule  which  forbids  a  trustee  to  take  any  advantage 
by  the  exercise  of  his  powers  as  a  trustee  (c).  In  fact, 
what  is  intended  is,  that  the  tenant  for  life  shall  act  bond 
fide  and  with  due  care  {d). 

5.  Lastly,  the  powers  given  by  the  Acts  do  not  interfere 
with  any  other  powers  which  may  exist ;  except  that,  in 
case  of  conflict,  the  powers  of  the"  Acts  prevail,  and  that 
the  consent  of  the  tenant'  for  life,  except  in  the  case  of  a 
settlement  on  trust  for  sale  (e),  is  necessary  to  the 
exercise  by  any  other  person  of  powers  conferred  by  the 
settlement  for  any  purposes  provided  for  by  the  Acts  (/). 

We  may  now  proceed  to  enumerate  the  various  powers 
of  alienation  conferred  upon  a  tenant  for  life  by  the  Acts ; 
reserving  his  other  administrative  powers  till  later.  We 
may,  however,  first  note  that  the  tenant  for  life  may 
enter  into,  vary  and  rescind  contracts  in  relation  to 
alienation,  which  will  be  binding  on  and  enure  for 
the  benefit  of  the  settled  land  (p) ;  and  when  the 
settlement  comprises  an  undivided  share  in  land,  or 
when,  under  the  settlement,  the  settled  land  has  come 
to  be  held  in  undivided  shares,  the  tenant  for  life  may 
concur  for  any  of  the  purposes  of  the  Acts  with  the 
owners  of  any  other  undivided  share  Qi). 

(a)  S.  L.  Act,  1882,  s.  64.  (e)  S.  L.  Act,  1884,  s.  6  (1). 

(6)  Chandler      v.      Bradley  (/)  S.  L.  Act,   1882,  s.  56. 

[1897]  1  Ch.  315.  If  there  is  more  than,  one  tenant 

(c)  iSe  Lord  Stamford's  Es-  for  life  the  consent  of  one  is 

tate  (1887)  56  L.  T.  484 ;  Gilbey  suflcient  (S.  L.  Act,  1884,  s.  6 

V.  iJM8;i  [1906]  1  Ch.  11.  (2)). 

(d!)  Stmt's     Settled    Estates  {g)  S.  L.  Act,  1882,  s.  31. 

[1905]  2  Ch.  418  ;  [1906]  2  Ch.  {h)  Ibid.  s.  19. 
11. 
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Sale. 
The  tenant  for  life  may  sell  the  settled  land  or  any 
part  of  it,  or  any  easement  or  right  over  it  (a),  including 
the  seignory  of  any  manor  or  copyhold  tenement  (b),  by 
public  auction  or  private  contract  (c),  and  subject  to  any 
stipulations  as  to  title  (d)  and  any  reservations  or  restric- 
tions of  user  (e)  that  he  may  think  fit.  He  may  also 
(but  only  under  the  order  of  the  Court)  sell  any  personal 
chattels  settled  on  trust  to  devolve  with  the  land(/). 
The  best  price  that  can  reasonably  be  obtained  must  be 
secured  (t?) ;  but  it  may  take  the  form,  in  a  sale  for 
building  purposes,  of  a  perpetual  rent-charge,  which  will 
be  protected  by  all  the  powers  and  remedies  conferred 
by  section  44  of  the  Conveyancing  Act,  1881  (h).  And 
the  *  best  price  '  is  sometimes  only  a  relative  term — e^g., 
where  the  land  is  sold  for  the  erection  of  dwellings  for 
the  working  classes  (i).  Moreover,  on  or  in  connection 
with  a  sale  for  building  purposes,  the  tenant  for  life  may 
appropriate  any  part  of  the  settled  land  for  streets, 
gardens,  or  other  open  spaces,  for  the  general  benefit  of 
the  residents  on  the  settled  land,  and  may  do  all  inci- 
dental acts  necessary  to  carry  out  the  building  scheme  (k). 
Finally,  the  tenant  for  life  may  sell  the  land  without 
the  minerals,  or  the  minerals  without  the  land  (I).  The 
power  of  sale  includes  the  ancillary  powers  of  entering 
into  contracts  for  sale  (m),  which  contracts,  like  all  other 


(a)  S.  L.  Act,  1882,  s.  3  (i).  (</)  Ibid.  s.  4  (1). 

As  to  consents  in  the  case  of         (li)  S.  L.  Act,  1890,  s.  9.    As 

the  principal  mansion  house,  see  to  the  powers  conferred  by  s.  44 

ante,  p.  543.  of  the  Conveyancing  Act,  1881, 

(6)  S.  L.  Act,  1882,  s.  3  (ii).  see  ante,  p.  288. 

(c)  Ibid.  s.  4  (3).  (i)  Housing  of  the  Working 

(d)  Ibid.  s.  4  (5).  Classes  Act,  1890,  s.  74  (i);  and 

(e)  Ibid.  s.  4  (6).  Settled  Land  Act,  1890,  s.  18. 
(/)  Ibid.   s.  37.    (These  are  (k)  S.  L.  Act,  1882,  s.  16. 

often,  but  incorrectly,  described         (I)  Ibid.  s.  17. 

as  '  heirlooms.')  (m)  Ibid.  s.  31  (1)  (2). 

S,g, — VOL.  I.  2  N 
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contracts  for  exercising  his  statutory  powers  of  alienation, 
will  be  binding  on,  and  enure  for  the  benefit  of,  his  suc- 
cessors (a).  The  power  of  sale  also  includes  the  power 
of  doing  everything  necessary  to  carry  the  sale  into 
effect  (6). 

Enfranchisement,  Exchange,  and  Partition. 

A  tenant  for  life  may  enfranchise  any  copyhold  or 
customary  land,  being  parcel  of  a  manor  comprised  in 
the  settlement  (c).  He  may  also  exchange  the  settled 
land  for  any  other  land;  except  that  settled  land  in 
England  must  not  be  given  in  exchange  for  land  out 
of  England  (d).  And  where  the  settlement  comprises 
an  undivided  share  in  land,  or  the  land  comprised  in 
the  settlement  has  come  to  be  held  in  undivided  shares, 
he  may  concur  with  the  owners  of  the  other  undivided 
shares  in  partitioning  the  land  (e).  If  money  is  required 
for  enfranchisement,  or  for  equality  of  exchange  or  parti- 
tion, he  may  even  raise  it  by  mortgage  of  the  settled 
land  (/).  Generally  speaking,  the  same  conditions  attach 
to  the  exercise  of  the  powers  of  enfranchisement,  ex- 
change, and  partition,  as  govern  the  exercise  of  the  power 
of  sale  ig) ;  and  there  is~  the  same  authority  to  do  pre- 
paratory and  incidental  acts  necessary  to  effect  the  main 
purpose  of  the  powers  Qi). 

(a)  S.  L.  Act,  1882,  s.  31  (1)  for  life  by  the  principal  Act ; 

(2).  but,  on   a    sale,   exchange,   or 

(6)  Ibid.  s.  20.    (As  to  the  partition,  the  tenant  for  life  may 

power  to  convey,  see  jposf,  p.  550.)  agree  with  an  incumbrancer  to 

(c)  S.  L.  Act,  1882,  s.  3  (ii).  shift  an  incumbrance  from  the 

{d)  Ibid.  s.  4  (8).     (As   to  land  disposed  of  to  any  other 

consent  in  the  case  of  the  prin-  part  of  the  settled  land  (Ibid. 

cipal  mansion  house,  see  ante,  s.  5).    And  now  he  may  mort- 

p.  543.)  gage  to  pay  off  incumbrances. 

(e)  Ibid.  ss.  3  (iv),  19.  (S.  L.  Act,  1890,  s.  11.    See 

(/)  Ibid.  s.  18.    This  is  the  post,  p.  549.) 
only  statutory  power  of  mort-         {g)  Ibid.  ss.  4  (2)  (5)  (6),  20. 
gaging  conferred  on  the  tenant         (7i)  Ibid.  ss.  20,  31. 
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Leasing. 

A  tenant  for  life  has  power  to  grant  three  kinds  of 
leases  (a),  viz. : — 

(a)  building  leases — i.e.,  leases  made  in  consideration 
of  the  erection  or  repair,  past  or  future,  of  buildings,  or 
of  the  making  of  improvements  in  connection  with  build- 
ing purposes  (6).  Such  leases  may  be  made  for  any  term 
not  exceeding  ninety-nine  years ; 

(6)  mining  leases — i.e.,  leases  authorizing  the  lessees 
to  work  minerals  on  or  in  the  land.  Such  leases  may  be 
made  for  any  term  not  exceeding  sixty  years  ; 

(c)  *  other  '  {ie.,  chiefly  occupation)  leases.  Such  leases 
may  be  made  for  any  term  not  exceeding  twenty-one 
years. 

But  building  and  mining  leases  for  longer  periods  or 
in  perpetuity  may  be  authorized  by  the  Court,  if  it  is 
satisfied  that  such  are  customary  in  the  district,  or  that 
it  is  difficult  to  make  such  leases  under  the  conditions 
prescribed  by  the  Act  (c). 

In  all  leases  under  the  Act  the  best  rent  must  be 
reserved  that  can  reasonably  be  obtained  (d) ;  but,  in  the 
case  of  building  leases,  a  nominal  or  reduced  rent  may 
be  reserved  for  the  first  five  years  of  the  term,  or  less, 
and  may  (with  certain  restrictions)  be  apportioned  among 
the  building  lots  (e).  And,  in  the  case  of  mining  leases, 
the  rent  may  be  by  way  of  royalty  or  acreage  worked  or 
value  gotten ;  and  a  dead  or  minimum  rent  may  be 
imposed,  with  liberty  to  the  lessee  to  make  up  a  defici- 
ency in  subsequeht  years  (/).  A  building  lease  may 
contain  an  option  of  purchase  at  any  time  within  ten 
years  (g). 

A  tenant  for  life  may  also  grant  leases  to  give  effect  to 

(a)  S.  L.  Act,  1882,  s.  7.  (/)  Ibid.  s.  9  (i)  (ii).    S.  L. 

(b)  Ibid.  s.  8.  Act,  1890,  s.  8.    As  to  setting 

(c)  Ibid.  a.  10.  aside  part  o£  the  rent,  see  p. 

(d)  Ibid.  a.  7  (2).  551,  post. 

(e)  Ibid.  s.  8  (2)  (3).  (g)  S.  L.  Act,  1889,  s.  2. 

2  N  2 
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contracts  by  a  predecessor  in  title,  or  an  enforceable 
covenant  for  renewal,  or  for  confirming  a  void  or  void- 
able lease  which  might  have  been  lawfully  granted  (a). 

A  tenant  for  life  may  accept  surrenders  of  existing 
leases  or  contracts  for  leases,  with  or  without  considera- 
tion (b),  and,  apparently,  with  or  without  an  arrangement 
for  a  grant  of  new  leases  (c).  He  may  also  grant  a  licence 
to  a  copyhold  tenant  to  make  any  lease  of  his  tenement 
which  the  tenant  for  life  himself  could  make  of  freehold 
land  (d).  Generally  speaking,  the  preparatory  and  in- 
cidental powers  attaching  to  the  power  of  sale  are  applic- 
able also  to  the  power  of  leasing  (e) ;  but  there  are  certain 
provisions  peculiarly  affecting  the  grant  of  leases  by  a 
tenant  for  life.     The  chief  of  these  are  : — 

(a)  the  lease  must  be  by  deed  (/)  (unless  it  is  for  not 
more  than  three  years  from  its  date,  when  it  may  be  by 
writing  under  hand  only)  (g) ; 

(b)  it  must  take  effect  in  possession  not  later  than 
twelve  months  from  its  date  (li) ; 

(c)  it  must  contain  a  covenant  or  agreement  for  pay- 
ment of  rent,  and  a  condition  of  re-entry  on  non-payment 
for  a  time  not  exceeding  thirty  days  (i) ; 

(d)  a  counterpart  must  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  life.  But  the  execution  of  the 
lease  is, to  be  sufficient  evidence  of  compliance  with  this 
requirement  {k). 

It  is  provided  that  a  statement  in  or  on  the  lease, 

(a)  S.  L.  Act,  1882,  s.  12.  (/)  Ibid.  s.  7  (1). 

(6)  Any   such   consideration         (g)  S.  L.  Act,  1890,  s.  7.  But, 

\wll  be  payable  in  instalments  to  come  within  the  exception, 

during  the  remainder    of   the  the  lease  must  be  without  fine  or 

tenn  surrendered  to  the  persons  exemption  from  waste, 
entitled   to    the    income.    (Be         (h)  S.  L.  Act,  1882,  s.  7  (1). 
Bodes  [1909]  1  Ch.  815.)  (i)  Ibid.  s.  7  (3).  Presumably, 

(c)  S.  L.  Act,  1882,  s.  13, 31  (1),  this  means  thirty  days  after  the 

(d)  Ibid.  s.  14.  rent  has  become  due, 

(e)  Ibid.  ss.  16,  17,  19,  20,         (Jc)  Ibid.  s.  7  (4). 
31  (1). 
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signed  by  the  tenant  for  life,  respecting  any  matter  of 
fact  or  of  calculation  under  the  Act  in  relation  to  the 
lease,  is  to  be  sufficient  evidence,  in  favour  of  the  lessee 
and  those  claiming  through  him,  of  the  matter  stated  (a). 

Mortgaging. 
By  the  principal  Act  (6),  the  tenant  for  life  had  only 
power  to  mortgage  for  the  purposes  of  enfranchisement 
(including  the  purchase  of  a  reversion  on  leaseholds  (c)) 
or  equality  of  exchange  or  partition ;  and  (under  the 
direction  of  the  Court)  for  payment  of  any  costs,  charges, 
and  expenses,  directed  to  be  paid  out  of  property  subject 
to  the  settlement  (d).  But  by  the  amending  Act  of  1890, 
he  may  also  raise  money  by  mortgage  to  pay  off  any 
existing  incumbrance,  other  than  an  annual  sum  payable 
only  during  a  life  or  lives  or  a  term  of  years  (e).  He' 
may  also,  on  a  sale,  exchange,  or  partition  of  any  land, 
transfer,  with  the  consent  of  the  incumbrancer,  any 
incumbrance  on  that  land  to  other  land  ah-eady  subject 
to  the  settlement,  or,  with  certain  exceptions,  to  land 
acquired  for  the  purposes  of  the  settlement  (/). 

Cutting  of  Timber. 

A  true  tenant  for  life,  who  is  '  without  impeachment  of 
waste,'  may,  of  course,  cut  timber  without  any  special 
authority,  and  pocket  the  proceeds;  being  restrained 
only  by  the  doctrine  of  'equitable  waste,'  before  ex- 
plained (g).  But,  even  where  a  tenant  for  life  is  not  so 
exempted,  he  may  cut  timber  on  the  settled  land  ripe  and 
fit  for  cutting  ;  though,  as  we  have  previously  observed  (/t), 
the  exercise  of  this  power  requires  the  consent  of  the 
trustees  or  an  order  of  the  Court  (i). 

(a)  S.  L.  Act,  1882,  s.  7  (5).        (4)  (5). 

(h)  Ibid.  s.  18.  (g)  See  ante,  pp.  161-162. 

(c)  Be  Bruce   [1905]    2    Ch.  (A)  See  ante,  p.  543. 

372.  (0  S.  L.  Act,  1882,  s.  35. 

(d)  S.  L.  Act,  1882,  s.  47.  As  to  the  proceeds,  see  p.  551, 

(e)  S.  L.  Act,  1890,  s.  11.  post, 
(fj   S.  L.  Act,  1882,  s.  5,  24 
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Conveyance  of  Tenant  fok  Lite. 

It  should  be  noted,  that  on  any  such  sale,  lease,  etc.,  as 
above  described,  the  tenant  for  life  has  power  to  convey 
the  settled  land  for  the  whole  interest  settled,  or  any  less 
interest,  discharged  from  the  limitations  of  the  settlement 
and  interests  to  arise  thereunder,  but  subject  to  all  estates, 
interests,  and  charges  having  priority  to  the  settlement, 
all  estates  conveyed  or  created  for  securing  money  actually 
raised,  and  all  leases  and  grants  made  for  money  or 
money's  worth  under  the  settlement  or  any  statutory 
power  (a).  Mortgages  and  assignments  of  his  life  estate 
by  the  tenant  for  life  are  within  the  latter  restrictions  (b) ; 
but  regard  must  be  had  to  the  fact  that  a  tenant  for  life 
cannot  assign  or  release  his  statutory  powers  (c).  The 
tenant  for  life  may  also  make  a  conveyance  to  give 
effect  to  a  contract  by  a  predecessor  in  title,  if  it  could 
have  been  validly  made  by  the  latter  (d). 

Capital  Money. 

The  object  and  result  of  the  exercise  of  his  powers  of 
alienation  by  the  tenant  for  life  being,  in  most  cases,  the 
realization  of  money,  we  come  naturally  to  a  considera- 
tion of  the  disposition  of  the  proceeds  of  such  alienations. 

All  property  covered  by  a  settlement  is  either  income 
or  capital.  The  former  belongs  to  the  tenant  for  life ;  the 
latter  is  a  fund  to  be  safeguarded  for  the  benefit  of  all 
parties  interested  under  the  settlement.  The  tenant  for 
life  is,  accordingly,  entitled  to  draw  the  income,  in  what- 
ever way  arising,  unless  by  alienation  or  bankruptcy  he 
is  deprived  of  his  piimd  facie  right.  The  capital,  so  long 
as  it  is  in  the  form  of  freehold  land,  is  divided  into  the 
successive  interests  limited  by  the  settlement ;  and  this, 
whether  it  is  the  land  originally  settled,  or  other  land 
acquired  by  exchange  or  purchase  (e).     So  far  as  it  is 

(a)  S.  L.  Act,  1882,  s.  20  (1).         (c)  See  ante,  pp.  541-542. 
(6)  Be    Bidkin   and    Eelsall         (d)  S.  L.  Act,  1890,  s.  6. 
[19081  1  Ch.  221.  (e)  S.  L.  Act,  1882,  s.  24  (2). 
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copyhold,  customary,  or  leasehold  land,  acquired  by 
exchange  or  purchase,  it  is  vested  in  the  trustees  of  the 
settlement  on  trusts  corresponding  with  the  uses  of  free- 
hold land  (a).  But,  when  it  takes  the  form  of  money,  or 
other  personal  security,  it  must  be  paid  to  or  retained 
by  the  trustees  of  the  settlement ;  though,  as  we  shall 
see,  the  tenant  for  life  may  still  exercise  powers  of  control 
over  it  (6).  And  so,  for  example,  a  purchaser  from  a 
tenant  for  life  must  pay  his  purchase  money,  not  to  the 
tenant  for  life  (though  the  latter  executes  the  convey- 
ance) but  to  the  trustees,  or  into  Court,  at  the  option  of 
the  tenant  for  life  (c). 

Generally  speaking,  there  is  no  serious  difficulty  in 
distinguishing  between  what  moneys  arising  from  the 
exercise  of  the  tenant  for  life's  powers  are  capital,  and 
what  are  income.  Income  means  annual  produce ;  and, 
therefore,  all  ordinary  rent,  dividends,  interest,  crops, 
and  the  like,  will  be  income.  But  rent  arising  from 
mining  leases  represents  an  actual  reduction  of  the 
corpus  of  the  land ;  and,  therefore,  a  certain  proportion 
of  it — i.e.,  three-fourths  if  the  tenant  for  life  is  impeach- 
able for  waste,  one-fourth  if  he  is  not — must,  unless  a 
contrary  intention  is  expressed  in  the  settlement,  be  paid 
to  the  trustees  as  capital  {d).  Again,  three-fourths  of 
the  proceeds  of  the  sale  of  timber  cut  under  statutory 
powers  wUl  be  treated  as  capital  (e).  When  a  lease  is 
granted  in  consideration  of  a  fine,  the  fine  is  capital  for 
the  purposes  of  the  Acts  (/).  Money  paid  in  considera- 
tion of  the  varying  or  rescinding  of  a  contract  is  capital 
money  ((/).  But,  of  course,  the  settlement  may  make 
any  other  appropriation ;  and  it  should  be  remembered 

(a)  S.  L.  Act,  1882,  s.  24  (3).  {d)  S.  L.  Act,  1882,  s.  11. 

(6)  See  post,  p.  553.  (e)  Ibid.  s.  35. 

(c)  S.  L.  Act,  1882,  s.    22.  (/)  S.  L.  Act,  1884,  s.  4. 

Capital  money  in  Court  may  be  {g)  S.  L.  Act,    1882,   s.    31 

paid  out  to  the  trustees  (S.  L.  (i)  (ii). 
Act,1890,  s.  14> 
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that  the  working  of  mines  already  opened  is  not  waste, 
and  that  (as  above  pointed  out)  a  tenant  for  life  who  is 
unimpeachable  for  waste  need  not  resort  to  the  Acts  at 
all,  for  power  to  cut  timber  (a).  When  capital  money 
arises  from  the  sale  of  a  leasehold  or  other  interest  less 
than  the  fee,  or  in  respect  of  a  reversionary  interest,  the 
proceeds  must  be  dealt  with  by  the  trustees  or  the  Court 
so  as  to  give  to  the  persons  interested,  so  far  as  possible, 
a  benefit  similar  to  that  which  they  would  have  had  in 
the  property  sold  (6).  So  a  tenant  for  life  was  only 
allowed  to  receive,  during  the  term  of  a  leasehold  which 
had  been  sold,  an  income  equal  to  the  rent  which  had 
been  received  (c).  There  are  some  other  difficult  cases  (d). 

Where  money  is  in  Court  or  in  the  hands  of  trustees 
as  capital,  it  ought  as  soon  as  possible  to  be  placed  in 
some  form  of  permanent  investment.  But  the  invest- 
ments open  to  capital  moneys  arising  under  the  Acts 
are  much  wider  than  those  available,  in  the  absence  of 
special  powers,  for  ordinary  trust  funds.  The  former 
may  be  enumerated  as  follows ; — 

1.  Ordinary  trust  securities  (with  some  enlargements). 

2.  Discharge  of  incumbrances  affecting  the  corpus  of 
the  settled  land. 

3.  Improvements  authorized  by  the  Acts  (e). 

4.  Payment  for  equality  on  exchange  or  partition  of 
any  part  of  the  settled  land. 

5.  Purchase  of  the  seignory  or  freehold  of  any  part  of 
the  settled  land,  being  freehold,  copyhold,  or  customary 
land,  or  of  the  reversion  or  fee  of  any  part  of  the  settled 
land,  being  leasehold  for  hfe  or  years. 

6.  Purchase  of  other  land  in  fee  simple,  copyhold, 
customary,  or  leasehold  with  at  least  sixty  years  to  run ; 

(o)  See  ante,  p.  543.  (<£)  Kg.  a   deposit   forfeited 

(6)  S.  L.  Act,  1882,  s.  34  on  breach  of  a  contract  by  a 

(c)  Cottrell  V.  Cottrell  (1885)  purchaser  from  a  tenant  for  life. 

28  Ch.  D.  628.  (c)  See  post,  pp.  554-656. 
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or  of  mines  or  minerals  convenient  to  be  worked  with 
the  settled  land  in  fee  or  for  at  least  sixty  years,  or  of 
easements,  rights,  or  privileges  convenient  for  such 
mining  or  other  purposes  connected  with  the  settled 
land  (a). 

7.  Payment  of  compensation  or  effecting  of  improve- 
ments by  a  landlord  under  the  Agricultural  Holdings 
Act. 

8.  Any  other  investment  authorized  by  the  settlement 
for  the  proceeds  of  the  exercise  of  a  power  of  sale  (b). 

In  addition  to  these  investments,  ordinarily  so  called, 
capital  moneys  arising  under  the  Act  are  applicable 
towards  the  discharge  of  the  costs,  charges,  and  ex- 
penses of,  or  incidental  to,  the  exercise  of  the  powers  or 
provisions  of  the  Acts  (c),  or,  if  the  Court  so  directs,  the 
costs  of  proceedings  for  the  protection  or  recovery  of  land 
settled  or  claimed  as  settled  (d) ;  and,  finally,  are  pay- 
able to  any  person  becoming  absolutely  entitled  under 
the  settlement,  or  empowered  to  give  an  absolute 
discharge  (e). 

The  investments  must  be  made  by  the  trustees  under 
the  direction  of  the  tenant  for  life,  whose  power  in  this 
respect,  if  exercised  in  good  faith,  cannot  be  controlled 
by  the  trustees,  or  even  by  the  Court ;  and  the  invest- 
ments cannot  be  changed  during  the  lifetime  of  the 
tenant  for  life  without  his  consent  (/).    All  investments 

(a)  But  money  arising  from  (6)  S.  L.  Act,  1882,  s.  21. 

the  sale  of  land  comprised  in  a  (c)  Ibid.  s.  21  (x).    Costs  and 

personal  settlement  (au^e,  p.  539),  expenses  directed  by  the  Court 

must  not  be  re-invested  in  the  to  be  paid  out  of  the  property 

purchase  of  land,  unless  such  may  be  paid  out  of  capital  money 

purchase  is  expressly  authorized  or  raised  by  sale  or  mortgage 

by  the  settlement  (S.  L.  Act,  (Ibid.  s.  (1)). 

1882,  s.  63  (2  (ii)  ) ;  and  capital  (d)  Ibid.  s.  36. 

money  arising  from  settled  land  (e)  Ibid.  a.  21  (ix). 

in  England  must  not  be  applied  (/)  Ibid.  s.  22.     As  to  the 

in   purchase    of   land    out    of  right  and  duties  of  the  tenants 

England,     without    a     similar  for  life  under  this  power,  see 

authorization  {Ibid.  s.  23).  -Be  Coleridge's  Settlement  [1895^ 


554     BK.  II,  OP    RIGHTS    OF   PROPEETY. PT.  I.   THINGS    REAL. 

and  moneys  awaiting  investment  are,  for  purposes  of 
disposition,  transmission,  and  devolution,  to  be  treated 
as  land,  whatever  their  actual  nature,  and  are  to  be 
subject  to  the  same  limitations  as  the  land  from  which 
they  arise  [a).  Lastly,  the  student  may  find  it  useful  to 
notice  that  money  paid  into  Court  under  the  Lands 
Clauses  Acts,  or  any  other  Act  of  Parliament,  and  liable 
to  be  laid  out  in  the  purchase  of  land  to  be  settled,  may 
be  invested  and  applied  in  the  same  way  as  capital 
moneys  arising  under  the  Settled  Land  Acts  (b) ;  and  the 
same  rule  apphes  to  money  in  the  hands  of  trustees  under 
any  settlement  to  which  a  similar  liability  attaches  (c). 

Improvements  by  the  Tenant  for  Life, 

The  power  to  expend  capital  money  in  improving  the 
settled  land  is  one  of  the  most  important  entrusted  to 
the  tenant  for  life.  Improvements  of  a  permanent 
character  obviously  benefit  all  parties  interested  under 
the  settlement;  and  long  experience  has  proved  that  it 
is  useless,  even  if  it  were  just,  to  expect  a  tenant  for  life 
to  make  them  out  of  his  own  pocket.  Accordingly, 
long  before  the  passing  of  the  Settled  Lapd  Acts,  a 
machinery  had  been  devised  for  enabling  a  limited 
owner,  with  the  consent  of  various  authorities,  to  raise 
money  for  the  purpose  of  effecting  improvements  by  a 
terminable  charge  on  the  land,  which  should  take 
priority  over  all  ordinary  incumbrances.  This  charge, 
being  defrayed  out  of  income  by  the  persons  succes- 
sively entitled  to.  the  income,  in  effect  distributes  the 
cost  of  the  improvement  among  the  persons  who  most 
benefit  by  itj  and,  ultimately,  redeems  the  whole 
expense  within  a  limited  period.     This   machinery  is 

2  Ch.  704;  Sunfs  Settled  Ss-  does  not  apply  to  capital  result- 

tates  [1906]  2  Ch.  16.  ing  from  a  personal  settlement 

(a)  S.  L.  Act,  1882,  s.  22  (5).  (Ibid.  s.  63  (2)  (iii)  ). 

But  the  direction  that  capital  (6)  Ibid.  s.  32. 

money  shall  be  treated  as  land  (c)  Ibid.  s.  33. 
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now  exercised  under  the  provisions  of  the  Improvement 
of  Land  Act,  1864,  and  its  numerous  amendments  (a). 

But  the  Settled  Land  Acts  have  provided  an  alterna- 
tive system,  by  means  of  which  capital  money  arising 
thereunder  may  be  employed  by  the  tenant  for  life,  not 
only  in  effecting  the  improvements  authorized  by  the 
Improvement  of  Land  Act,  1864,  but  in  effecting 
numerous  other  improvements  sanctioned  by  the 
Acts  (6) ;  and  these  latter  improvements,  again,  are 
brought  within  the  scope  of  the  Improvement  of  Land 
Act(c).  The  improvements  themselves  are  too  numerous 
to  set  out ;  but  a  word  may  be  said  as  to  the  machinery 
by  which  they  are  effected. 

The  initiative  comes  from  the  tenant  for  life,  whose 
duty  it  is  to  prepare  a  scheme  for  the  execution  of  the 
improvement,  showing  the  proposed  expenditure  there- 
on (d).  If  the  moneys  proposed  to  be  expended  are  in 
the  hands  of  the  trustees,  the  scheme  must,  primarily,  be 
submitted  to  and  approved  of  by  them  (e) ;  but  if  the 
tenant  for  life  be  dissatisfied  with  their  refusal,  he  may 
apply  to  the  Court  to  direct  the  trustees  to  approve  (/). 
After  the  approval  of  the  trustees  has  been  obtained,  the 
work,  or  at  least  a  part  of  it,  must  be  accompUshed  before 
any  moneys  are  paid  over  ;  but  when  this  has  been  done, 
the  trustees  may  apply  the  money  towards  payment  there- 
for, either  on  the  certificate  of  the  Board  of  Agriculture  that 
the  work  has  been  properly  executed,  or  on  a  similar  certi- 
ficate by  a  competent  engineer  or  able  practical  surveyor, 
nominated  by  them  and  approved  by  the  Board  or  by  the 
Court,  or  on  an  order  of  the  Court  authorizing  payment  (g). 

(a)  E.g.      Limited      Owners  (d)  Ibid.  s.  26  (1).    He  may 
Kesidences  Acts,  1870  and  1871 ;  act    in   concurrence  with    any- 
Limited  Owners  Reservoirs  and  other  person  interested  (Ibid. 
Water  Supply  Further  Paoili-  s.  27). 
ties  Act,  1877,  &c.  (e)  Ibid.  (2). 

(6)  S.   L.  Act,  1882,  s.  25 ;  (/)  Ibid.  s.  44. 

S.  L.  Act,  1890,  s.  13.  (</)  Ibid.  s.  26  (2). 

(c)  S.  L.  Act,  1882,  s.  30. 
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Where  the  money  to  be  expended  is  in  Court,  the 
scheme  of  expenditure  requires  the  approval  of  the  Court ; 
and  payment  is  made  on  the  order  or  direction  of  the 
Court  given  either  upon  similar  evidence,  or  upon  such 
other  evidence  as  the  Court  thinks  sufficient.  The 
approval  of  the  choice  of  engineer  or  surveyor,  in  the 
former  case,  must  be  by  the  Court  (a).  A  provision  of 
an  amending  Act  now  empowers  the  Court  to  direct  pay- 
ment for  improvements  ;  even  where  they  have  been 
effected  without  submitting  a  scheme  for  the  approval  of 
the  trustees  or  the  Court  (b).  But,  presumably,  this 
power  will  be  cautiously  exercised  (c). 

The  tenant  for  life  and  his  successors  must  repair  the 
improvement,  and,  where  it  is  insurable  against  fire,  keep 
it  insured  for  such  period  and  to  such  an  amount,  if  any, 
as  the  Board  of  Agriculture  may,  by  certificate,  prescribe ; 
and  the  Acts  contain  various  provisions  for  protecting 
improvements  against  damage  or  neglect  (d).  Finally, 
we  may  notice  that,  for  the  purpose  of  effecting  or  main- 
tainiog  any  improvement  authorized  by  the  Acts,  the 
tenant  for  life,  or  his  successors,  may  do  various  acts, 
such  as  getting  stone,  lime,  and  clay,  burning  bricks, 
laying  tramways,  and  even  cutting  non-ornamental 
timber,  which  would,  prima  facie,  be  acts  of  waste, 
without  incurring  liability  for  waste  (e). 

Trustees  for  the  Purposes  of  the  Acts. 

It  now  remains  only  to  describe  briefly  the  part  played 
by  the  trustees  in  the  working  of  the  Settled  Land  Acts  ; 
for  the  powers  of  the  beneficiaries,  other  than  the  tenant 
for  life,  are  practically  confined  to  applying  to  the  Court 
to  stop  any  proceedings  to  which,  on  good  grounds, 
they  may  object,  as  detrimental  to  their  interests  (/), 

(a)  S.  L.  Act,  1882,  s.  26  (3).  (d)  S.  L.  Act,  1882,  s.  28. 

(6)  S.  L.  Act,  1890,  s.  15.  (e)  lUd.  s.  29. 

(c)  Be   Tuclcer's    Settled  Es-  If)  Ibid.  s.  34.     This  section 

tates  [1895]  2  Ch.  468.  applies  only  to  re-investment  of 
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Generally  speaking,  they  are  deemed  to  be  adequately 
represented  by  the  trustees. 

A  preliminary  question  of  some  importance  arises  from 
the  fact  that,  when  land  is  settled  on  the  ordinary  lines 
of  a  family  settlement,  there  may  be  more  than  one 
group  of  trustees  appointed  by  the  settlements  for  various 
purposes.  On  the  other  hand,  it  is  conceivable,  though 
not  very  probable,  that  a  strict  settlement  may  appoint 
no  trustees  at  all ;  the  interests  of  the  different  parties 
being  limited  to  them  by  way  of  legal  estate.  In  such 
cases,  the  question  arises :  who  are  to  exercise  the  powers 
confided  by  the  Settled  Land  Acts  to  the  trustees  of  the 
settlement,  or,  as  it  is  more  commonly  put :  who  are  the 
'trustees  for  the  purposes  of  the  Settled  Land  Acts'? 
This  question  was  foreseen  by  the  framers  of  the  Act 
of  1882  (a) ;  but  its  difficulties  were  not  adequately 
appreciated.  It  is  now  also  affected  by  the  Act  of 
1890  (b).     The  following  are  the  alternatives  : — 

1.  Primarily,  the  trustees  having  by  the  settlement 
power  of  sale  of  the  settled  land,  or  power  to  consent  to 
such  sale,  are  the  trustees  for  the  purposes  of  the 
Acts  (c)  ;  failing  them, 

2.  The  persons  declared  by  the  settlement  to  be 
trustees  for  the  purposes  of  the  Acts  (d) ;  failing 
them, 

3.  The  trustees  having  under  the  settlement  power 
of  or  trust  for  sale,  or  power  to  consent  to  sale, 
of  other  lands  comprised  in  the  same  settlement,  and 
subject  to  similar  limitations  (e) ;  failing  them, 

4.  The  trustees  having  under  the  settlement  a  future 
power  of  or  trust  for  sale,  or  power  to  consent  to  the 

money  produced  by  the  sale  of  (a)  S.  L.  Act,  1882,  s.  2  (8). 

wasting'  or  reversionary  securi-  (6)  S.  L.  Act,  1890,  s.  16. 

ties.      But,     presumably,    the  (e)  S.  L.  Act,  1882,  s.  2  (8). 

Court    would    listen     to     any  (d)  Ibid. 

genuine  grievance  of   a  bene-  (e)  S.  L.  Act,  1890,  s.  16. 

flciary. 
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exercise  of  a  future  power  of  sale,  whether  absolute  or 
contingent  (a) ;  failing  all  these, 

5.  The  persons  specially  appointed  for  the  purpose  by 
the  Court  (b). 

Where  trustees  for  the  purposes  of  the  Acts  have 
once  existed,  new  trustees  may  be  appointed,  either 
under  the  ordinary  powers  for  appointing  new  trustees 
contained  in  the  Trustee  Act,  1893  (c),  or  by  the  Court 
uader  the  Settled  Land  Act  (,d). 

Unless  the  settlement  otherwise  provides,  no  capital 
money  is  to  be  paid  to  •  fewer  than  two  trustees  (e) ;  but 
their,  or,  when  authorized,  his  receipt,  or  that  of  the 
personal  representatives  of  the  last  surviving  trustee,  is 
an  effectual  discharge  to  the  payer  (/).  And  each  trustee 
is  liable  only  for  what  he  actually  receives ;  notwithstand- 
ing that  he  signs  receipts  for  conformity  (g). 

Broadly  speaking,  the  trustees  for  the  purposes  of  the 
Acts  have  three  classes  of  duties  to  perform. 

In  the  first  place,  they  have  to  act  as  guardians  of  the 
capital  affected  by  the  settlement.  Their  duties  in  this 
respect  have  already  been  sufficiently  discussed  in  the 
treatment  of  investments  and  improvements,  and  in 
dealing  with  the  provisions  of  the  Acts  requiring  notice 
to  be  given  to  the  trustees  by  the  tenant  for  life  of  his 
intention  to  exercise  his  powers  of  alienation  (Ji). 

In  the  second  place,  the  trustees  themselves  exercise 
the  powers  of  the  tenant  for  life  when,  for  any  reason, 
the  tenant  for  life  himself  is  unable  to  act.    The  most 

(a)  S.  L.  Act,  1890,  s.  16  (ii.).  -  the  case  of   compound   settle- 

(6)  S.   L.   Act,  1882,  s.  38.  ments.    (See  ante,  p.  540.) 

Presumably,  this  section  must  (c)  Trustee  Act,  1893,  s.  47. 

always  be  resorted  to  when,  as  in  (d)  S.  L.  Act,  1882,  s.  38. 

the  case  of  the  tenant  by  the  (e)  Ibid.  s.  39. 

curtesy  (S.  L.  Act,  1884,  s.  8),  (/)  Ibid.  s.  40. 

there  is  no  actual  settlement  at  {g)  Ibid.  s.  41. 

aU,  but  merely  a  fictitious  one.  Qi)  See  ante,  pp.  542-543. 

It  is  commonly  resorted  to  in 
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conspicuous  example  of  this  class  of  duties  is  that  of  the 
infant  tenant  for  life,  whose  statutory  powers,  whether 
he  is  really  a  tenant  for  life,  or  an  absolute  owner  deemed 
to  be  such,  are  exercisable  by  the  trustees  (a).  But  a 
useful  clause  of  an  amending  Act  has  provided,  that 
where  a  tenant  for  life  desires  to  sell  or  purchase  settled 
land  on  his  own  behalf,  or  to  exchange,  or  make  a 
partition  of,  settled  land  with  himself,  his  powers  of 
disposition  shall  be  exercised  by  the  trustees  (6). 

Finally,  although,  as  we  have  pointed  out  (c),  most 
of  the  statutory  powers  of  the  tenant  for  life  can  be 
exercised  according  to  his  sole  discretion ;  yet  there  are  a 
few  which  require  the  consent  either  of  the  trustees  or 
the  Court.  These  have  been  enumerated  above  {d) ;  but 
they  may  again  be  mentioned  as  the  power  to  sell, 
exchange,  or  lease  the  principal  mansion-house,  the 
statutory  power  to  cut  timber,  and  the  power  to 
make  improvements.  In  all  these  cases  the  consent 
of  the  trustees  must  be  given  or  withheld  according  to 
their  bond  fide  belief  of  the  advisability  of  the  proposed 
course. 

So  long,  however,  as  the  trustees  act  honCi  fide,  they 
are  not  liable  for  giving  any  consent,  or  for  not  taking 
any  proceedings  open  to  them,  or  for  the  impropriety  of 
any  disposition  of  land  by  the  tenant  for  life  under  his 
statutory  powers  (e) ;  and  they  may  reimburse  them- 
selves out  of  the  settled  property  all  expenses  properly 
incurred  (/).  Further,  any  differences  between  them 
and  the  tenant  for  life  may  be  submitted  to  the  Court  (gf). 

(a)  S.  L.  Act,  1882,  ss.  59,      [1903]  1  Ch.,  at  pp.  844,  847). 

60.  (c)  See  ante,  p.  542. 

(6)  S.  L.  Act,  1890,  s.  12.    A  (d)  See  ante,  p.  543. 

tenant  for  life  cannot  grant  a  (e)  S.  L.  Act,  1882,  s.  42. 

lease  to  himself,  or  (semhle)  to  a  (/)  Ibid.  a.  43. 

trastee  for  himself,  or  to  himself  (g)  Ibid.  s.  44. 
and  others  (Boyce  v.  Edhrooke 
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CHAPTEE  XXVI. 

OF  THE  DEATH  DUTIES  ON  LAND. 


In  this  chapter  it  is  proposed  to  give  an  outline  of  the 
taxes  payable  on  the  occurrence  of  death  (collectively 
kno-wn  as  the  Death  Duties),  so  far  as  they  affect  land  (a). 

These  taxes  are  four  in  number,  namely,  Esta.te  Duty, 
Settlement  Estate  Duty,  Succession  Duty,  and  Increment 
Value  Duty. 

Settlement  Estate  Duty  is  described  in  the  statute  by 
which  it  is  imposed  as  '  a  further  estate  duty.'  It  is 
accordingly  proposed  to  treat  of  it  along  with  the  Estate 
Duty,  leaving  the  subjects  of  Succession  Duty  and  In- 
crement Value  Duty  to  be  dealt  with  afterwards. 

As  to  death  duties  generally,  it  may  be  here  men- 
tioned that  where  any  person  dies  from  wounds  inflicted, 
accident  occurring,  or  disease  contracted,  within  twelve 
months  of  death,  while  on  active  service  against  an 
enemy,  the  deceased  being  subject  to  naval  or  military 
law,  the  Treasury  may,  if  the  total  value  of  the  property 
passing  on  his  death  to  his  widow  and  lineal  descendants 
does  not  exceed  £5000,  remit  the  death  duties,  other  than 
Increment  Value  Duty,  on  the  property  so  passing,  up  to 
i6150  (b).  The  Commissioners  of  Inland  Eevenue  may,also, 
remit  death  duties  which  have  remained  iinpaid  for  twenty 
years  from  the  death  (c).   When  it  is  difficult  to  ascertain 

(a)  It  shotild  he  remembered  pt.    ii.,   ch.    vii.    (vol.    ii.,    pp. 

that  as  regards  personal  estate  S44-347). 
there  is  another  Death  Duty ;  (b)  Finance  Act,  1900,  s.  14. 

namely,  Legacy  Duty,  which  is  (c)  Finance  Act,  1894,  s.  8 

dealt  with  hereafter;  see  Bk.  II.  (11) ;  F.  Act,  1907,  s.  13. 
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the  amount  of  the  death  duties,  the  Commissioners  may 
accept  a  composition  (a). 

Estate  Duty. 

Estate  Duty  is  a  stamp  duty.  It  was  imposed  by  the 
Finance  Act,  1894,  upon  all  property  passing  on  death 
on  or  after  the  2nd  August,  1894,  and  on  all  property 
deemed  so  to  pass. 

Accordingly,  land,  with  the  appurtenances  belonging, 
and  all  interests  in  land,  such  as  leases,  jointures,  rent 
charges,  and  annuities,  can  be  subject  to  Estate  Duty. 

Estate  Duty  may  also  become  payable  on  the  cesser  of 
jointures,  rent -charges,  or  annuities ;  whether  in  exist- 
ence when  the  Act  came  into  operation  or  created  sub- 
sequently. 

The  following  interests  in  land  are  deemed  to  pass  on 
death : — 

1.  Land  of  which  the  deceased  was  at  the  time  of  his 
death  competent  to  dispose  (b) ;  including  land  of  which 
he  was  tenant  in  tail,  but  not  land  over  which  he  only 
had  power  in  a  fiduciary  capacity,  or  under  the  Settled 
Land  Acts  (c). 

2.  Land  in  which  the  deceased  or  any  other  person 
had  an  interest  which  ceased  on  the  death  of  the  deceased ; 
to  the  extent  of  the  benefit  accruing  to  some  person  by 
such  cesser  (ci).  And  this  notwithstanding  that  the  in- 
terest, if  belonging  to  the  deceased,  has  been  surrendered, 
whether  for  value  or  not,  to  a  person  entitled  in  remainder ; 
unless  the  surrender  was  made  bond  fide  three  years 
before  the  death,  and  immediate  possession  was  given 
without  the  reservation  of  any  benefit  to  the  deceased  (e). 

(a)  F.  Act,  1894,  s.  13.  land  so  surrendered  would  not 

(6)  F.  Act,  1894,  s.  2  (1)  (,a).  have    been  liable.      After  1st 

(c)  Ibid.  s.  22  (2)  (a).  April,   1900,    the    period    was 

(d)  Ibid.  s.  2  (1)  (b).  twelve  months  instead  of  three 

(e)  F.  Act,  1900,  s.  11 ;  F.  years,  and  still  is  as  regards  sur- 
Act,  1910,  s.  59.    Before  1900  renders  for  charitable  purposes. 

S.O. — VOL.  I.  2  0 
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When  the  interest  whick  ceased  was  only  an  interest  as 
holder  of  an  office,  or  recipient  of  the  benefits  of  a  ebarity, 
or  as  corporation  sole,  no  duty  is  payable  (a). 

3.  Land  given  by  the  deceased,  otherwise  than  in  con- 
sideration of  marriage,  within  three  years  before  his 
death,  or,  if  given  for  charitable  purposes,  within  twelve 
months,  and  land  given  at  any  time  if  bond  fide  posses- 
sion was  not  immediately  given  to  the  donee  without  the 
reservation  of  any  benefit  to  the  deceased  by  contract  or 
otherwise  (6). 

4.  Land  settled  by  the  deceased,  otherwise  than  by 
will,  where  an  interest  for  life,  or  determinable  by  refet* 
ence  to  death,  is  reserved  to  the  deceased,  or  he  has 
reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself  or  reclaim  the  absolute 
interest  in  the  property  (c). 

5.  Land  which  the  deceased  has  caused  to  be  vested  in 
himself  and  any  other  person,  or  purchased  alone  or  in 
concert  with  any  other  person,  so  that  the  beneficial 
interest  therein  passes  by  survitorship  on  his  death  t(J 
such  other  person  {d). 

Certain  interests  in  land  are  excepted  from  liability  td 
Estate  Duty,  namely  :— 

1.  Land  situated  out  of  the  United  Kiugdem  (e). 

2.  Land  held  by  the  deceased  as  trustee  for  another 
person  under  a  disposition  not  made  by  himself*  or 
under  a  disposition  made  by  him  more  than  three  years 
before  his  death,  where  immediate  possession  was  taken 
by  the  beneficiary,  and  no  benefit  was  reserved  to  the 
deceased  (/). 

{a)  F.  Act,  1894,  s.  2  (1)  (b) ;  relieve     the     property     from 

A.-a.  V.  Byres  [1909]  1  E.  B.  KabUity. 

723  (aanuity  to  trustees  of  a  (c)  F.  Act,  1894,  s.  2  (1)  (o). 

settlement).  (d)  Ibid. 

(b)  F.  Aet,  1894,  s.  2  (1)  (c) ;  (e)  F.  Act,  1894,  s.  (2)  (2) ; 

F.  Act,  1910,  s.  59.    A  release  Succession  Duty  Act,  1853,  s.  1. 

more  than  three  years  before  (/)  F.  Act,  1894,  s.   2   (8); 

death  of  any  reservation  would  F.  Aet,  1910,  s.  59. 
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3.  Land  in  which  the  deceased  has  an  interest  under  a 
settlement,  which  interest  fails  by  reason  of  his  death 
before  it  becomes  an  interest  in  possession ;  provided 
that  there  are  subsequent  limitations  undear  the  settle- 
ment which  subsist  (a) — in  particular,  where,  on  the 
death  of  the  deceased,  an  ultimate  reversion  or  absolute 
power  of  disposition  becomes  vested  in  the  creator  of  the 
settlement,  who  is  then  tenant  for  life  (b). 

4.  Land  which,  under  a  disposition  which  creates  only 
life  interests  (c),  vests  on  the  death  of  the  deceased  in 
the  disponer ;  provided  that  the  persons  taking  the  life 
interests  had  not  at  any  time  prior  to  the  disposition 
been  competent  to  dispose  of  the  property  (d). 

5.  Land  the  income  of  which  was  settled  on  the 
deceased  by  her  or  his  husband,  or  wife  by  a  disposition 
dated  before  2nd  August,  1894,  where  on  the  death  of 
the  deceased  the  surviving  widow  or  widower  becomes 
entitled  to  the  income  only  of  the  settled  property  (e). 

6.  Land  to  the  rents  and  profits  of  which  the  deceased 
was  entitled  in  his  marital  right  (/),  and  which,  on 
his  death,  passes  to  the  widow  in  virtue  of  her  former 
interest  (g). 

7.  Land  which  passes  on  the  death  of  the  deceased  by 
reason  only  of  a  bond  fide  sale  for  money  or  money's 
worth,  or  in  respect  of  which  a  lease  for  lives  or  an 
annuity  for  lives  granted  for  money  or  money's  worth 
determines;  where  the  consideration  was  paid  to  the 
vendor  or  grantor  for  his  own  benefit,  or,  in  the  case  of  a 
leasoy  for  the  benefit  of  a  person  for  whom  the  grantor 
was  trustee  (h).    It,  however,  the  consideration  was  only 

(a)  F.  Act,  1894,  s.  5  (3).  A.-G.  v.  Strange  [1898]  2  Q.  B. 

(&)  F.  Act,  1896,  s.  14.  39. 

(e)  A.-G.   V.   Glossop   [1907]  (/)  See  Bk..  iii.  oh.  ii.  (vol.  ii. 

1  K.  B.  163.  PP-  409-411). 

(d)  F.  Act,  1896,  s.  15  (1)  (2)  (g)  F.  Act,  1896,  s.  15  (4). 
(2).  Qi)  F.  Act*  1894,  s.  3  (1). 

(e)  F.  Act,   1894,  s.  21(5);  • 

2  o  2 
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partial,  duty  is  payable ;  subject  to  a  deduction  in  respect 
of  what  was  actually  paid  (a). 

8.  An  interest  in  expectancy  on  the  death  of  the 
deceased  bond  fide  sold  or  mortgaged  before  2nd  August, 
1894  (b).  If  the  transaction  took  place  between  that 
date  and  19th  April,  1907,  the  rates  chairged  by  the  Act 
of  1894,  and  if  between  the  latter  date  and  13th  April, 
1909,  the  rates  charged  by  the  Act  of  1907,  are  payable 
by  the  purchaser  or  mortgagee ;  but,  in  the  case  of  a 
mortgage,  any  higher  duty  payable  by  the  mortgagor 
ranks  as  a  charge  subsequent  to  that  of  the  mortgagee  (c). 

9.  Settled  land  in  respect  of  which  Estate  Duty  has 
already  been  paid  since  the  date  of  the  settlement ;  unless 
the  deceased  was,  at  his  death,  or  had  been  during  the 
settlement,  competent  to  dispose  of  the  property  (d),  and, 
if  on  his  death  subsequent  limitations  under  the  settle- 
ment take  effect,  was  sui  juris  at  his  death,  or  whUe  so 
competent  (e).  A  payment  in  respect  of  an  interest  in 
expectancy  passing  on  the  death  of  a  person  other  than 
the  settlor  is  not,  however,  to  be  deemed  a  payment  in 
respect  of  the  settled  property  under  this  provision  (/). 

10.  Settled  land  purchased  under  a  direction  in  the 
settlement  with  money  in  respect  of  which  Probate  Duty 
has  been  paid  ;  unless  the  deceased  was  at  his  death,  or 
had  been  at  any  time  since  the  settlement  fook  effect, 
competent  to  dispose  of  the  property  (g).  A  payment  of 
Probate  Duty  in  respect  of  an  interest  in  expectancy 
passing  on  the  death  of  a  person  other  than  the  settlor  is 
not,  however,  to  be  deemed  a  payment  in  respect  of  the 
settled  property  (li). 

11.  Property  of  common  seamen,  marines,  or  soldiers 
dying  in  the  service  of  the  Crown  (i). 

(a)  P.  Act,  1894,  s.  3  (2).  (/)  F.  Act,  1910,  s.  55. 

(6)  Ibid.  s.  21  (3).  (g)  P.  Act,  1894,  s.  21  (1); 

(c)  P.  Act,  1907,  s.  12 ;  P.  A.-G.  v.  Earl  of  Londesborough 
Act,  1910,  s.  64.  [1905]  1  K.  B.  98. 

(d)  P.  Act,  1894,  s.  5  (2).  (7i)  P.  Act,  1910,  s.  55. 

(e)  P.  Act,  1898,  s.  13.  *           (i)  P.  Act,  1894,  s.  8  (1). 
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For  the  purpose  of  ascertaining  the  rate  of  the  Estate 
Duty,  in  the  case  of  persons  dying  on  or  after  the  9th 
April,  1900,  the  principal  value  of  all  the  property  in 
respect  of  which  such  duty  is  leviable  on  the  death  of 
the  deceased,  exclusive  of  property  in  which  the  deceased 
never  had  an  interest,  is  aggregated  together  (a);  with 
the  exception  of  certain  settled  property  the  subject  of 
section  12  (2)  of  the  Finance  Act,  1900,  and  section  16 
of  the  Finance  Act,  1907.  It  is  considered  unnecessary 
to  refer  specially  to  these  exceptions  (6).  The  value  of 
timber  growing  on  the  property  is  aggregated ;  but  the 
duty  on  it  is  only  payable  if  and  when  the  timber 
is  sold  before  the  land  again  becomes  liable  to  estate 
duty  (c). 

Property  may  not  be  aggregated  together  more  than 
once  on  the  same  death  (d). 

The  value  for  duty  is  the  principal  value  of  the 
property ;  and  the  principal  value  is  the  price  which 
the  Commissioners  of  Inland  Revenue  are  of  opinion 
the  property  would  have  fetched  if  sold  in  the  open 
market  at  the  time  of  the  deceased's  death  (e).  No  reduc- 
tion in  the  estimate  is  allowed  on  account  of  the  estimate 
being  made  on  the  assumption  that  the  whole  property 
is  sold  at  one  time;  but  depreciation  by  reason  of  the 
death  of  the  deceased  is  to  be  taken  into  account  (/). 
Where,  in  the  case  of  tenancies  from  year  to  year  or 
estates  not  exceeding  £1000,  the  land  is  agricultural, 
the  principal  value  may  not  exceed  twenty-five  times  the 
annual  value  as  assessed  under  Schedule  A  of  the  Income 


(o)  F.  Act,  1894,  s.  4.  F.  Act,  1911,  s.  19. 

(6;  See  section  4   of  the  F.  (d)  F.  Act,  1894,  s.  7  (10). 

Act,  1894,  in  the  case  of  persons  (e)  Ibid.  s.  7  (5).    The  actual 

dying    before    the    9th   April,  value  is  now  taken,  no  aUowance 

1900,  for  exceptions  from  this  being  made  for  fractions.    (F. 

rule  of  aggregation.  Act,  1900,  s.  13  (1).) 

(c)  F.  Act,  1910,  s.  61  (5) ;  (/)  F.  Act,  1910,  s.  60  (2). 
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Tax  Acts,  after  making  certain  deductions,  inclading  one 
for  expenses  of  management  {a). 

The  value  of  the  benefit  acerumg  from  the  cesser  of 
an  interest  is,  if  the  interest  extended  to  the  whole 
income  of  the  property,  the  principal  value  of  the 
property ;  where  the  cesser  of  an  interest  does  not  extend 
to  the  whole  property,  the  value  for  duty  is  to  be 
proportionate  (6). 

Where,  however,  the  property  is  lands  settled  by  Act 
of  Parliament,  or  royal  grant,  so  as  to  be  inalienable, 
the  value  for  Estate  Duty  is  to  be  as  the  value  for 
Succession  Duty  (c).  Where  the  deceased  died  entitled 
to  an  interest  in  expectancy,  its  value  may  either  be 
accounted  for  immediately,  or  deferred  until  -it  falls  into 
possession  {d).  But,  in  the  latter  ease,  the  value  for 
duty  will  then  be  the  value  of  the  interest  in  posses- 
sion (e).  It  must,  however,  be  taken  into  account  imme- 
diately, in  order  to  ascertain  the  rate  of  duty  payable  in 
respect  of  the  rest  of  the  property.  If  the  Estate  Duty 
has  not  been  paid  upon  a  reversion  together  with  the 
rest  of  the  estate,  the  rate  payable  is  to  be  ascertained, 
when  it  falls  into  possession,  by  adding  its  value  at  that 
time,  to  the  value  of  the  rest  of  the  property.  No  Estate 
Duty  is  payable  in  respect  of  advowsons  or  church 
patronage  which  would '  have  been  free  from  Succession 
Duty  under  the  Succession  Duty  Act,  1853  (/). 

Deduction  may  be  made  in  the  account  of  debts  and 
incumbrances  hand,  fide  incurred  by  the  deceased,  for  his 
own  use  and  benefit,  and  taking  effect  out  of  his  interest, 
as  well  as  for  mortgages  and  charges  existing  when  it 
came  to  his  hands  {g) ;  and  also  for  any  Increment  Value 

(a)  F.  Act,  1910,  s.  60  (1);  {d)  F.  Act,  1894,  s.  7  (6). 

s.  F.  Act,  1911,  s.  18.  le)  In  re   Colonel   Eyre  de- 

(6)  F.  Act,  1894,  s.  7  (7)  (b).  ceased  [1907]  1  K.  B.  331. 

(c)  Ibid.  s.  5  (5).    As  to  the  (/)  F.  Act,  1894,  s.  15  (4).; 

valuation  fojr  Suooession  Duty,  Succession  DutyAct,  1853,  s.  24. 

seejpost,  pp.  676-577.  {g)  Ibid.  s.  7  (1)  (a). 
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Duty  payable  on  his  death  (a).  Allowance  may  also  be 
made  in  respect  of  costs  of  administration  of,  and  foreign 
duties  paid  in  respect  of,  property  abroad  (?)).  But 
deduction  cannot  be  made  for  a  debt  in  respect  of  which 
there  is  a  right  to  reimbursement  which  can  be  ob- 
tained (c),  nor  for  debts  payable  abroad  unless  they  have 
to  be  paid  out  of  English  assets  («i),  nor  for  a  debt 
incurred  for  the  purchase  of  an  interest  in  expectancy  in 
any  property,  if  the  person  whose  expectancy  was  pur- 
chased becomes  entitled  through  the  deceased  to  any 
interest  in  the  property  (e). 

Where  the  deceased  died  on  or  after  the  1st  July,  1896, 
and  either  the  additional  Succession  Duty  imposed  by 
the  Customs  and  Inland  Kevenue  Act,  1888,  the  tem- 
porary Estate  Duty  imposed  by  the  Customs  and  Inland 
Eevenue  Act,  1889,  or  the  1  per  cent.  Legacy  or  Succes- 
sion Duty,  had,  before  the  2nd  August,  1894,  been  paid, 
or  become  payable,  under  the  same  will  or  disposition,  in 
respect  of  the  principal  value  of  the  property  chargeable 
with  Estate  Duty,  such  duties  are  to  be  allowed  against 
the  Estate  Duty  (/).  But  if  the  death  was  on  or  after 
the  10th  August,  1907,  the  deduction  is,  unless  the 
accountable  person  desires  otherwise,  to  be  calculated  as 
on  the  value  of  the  property  for  Estate  Duty  (g). 

In  small  estates,  where  the  gross  value  of  the  pro- 
perty, exclusive  of  that  settled  otherwise  than  by  the 
will  of  the  deceased,  does  not  exceed  £300,  or  £500,  the 
fixed  duty  of  thirty,  or  fifty,  shillings  may,  respectively, 
be  paid,  when  application  is  made  for  the  grant  of  repre- 
sentation to  the  deceased ;  and  no  further  duty  is  then 
payable  in  respect  of  such  property  under  the  will  or 
intestacy  of   the  deceased  (/().     Where  such    property 

(a)  F.  Act,  1910,  s.  62.  (e)  F.  Act,  1910,  s.  57. 

(6)  F.  Act,  1894,  s.  7  (3)  (4).  (/)  F.  Act,  1896,  s.  21. 

(c)  Ibid.  7  (1)  (b).  (g)  F.  Act,  1907,  s.  15. 

(d)  Ibid.  s.  7  (2).  (h)  F.  Act,  1894,  s.  16  (1). 
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includes  property  which  is  subject  to  a  charge  for 
purchase  money,  the  gross  value  is  the  value  subject  to 
the  charge  (a).  "Where  the  net  value  of  such  property 
does  not  exceed  £1,000,  no  further  duty  is  payable  in 
respect  of  such'  property  under  the  will  or  intestacy  of 
the  deceased  (b). 

In  other  cases  the  rates  of  Estate  Duty  in  the  event 
of  death  occurring  on  or  after  the  30th  April,  1909,  are  as 
follows  (c) : — 


W  here  the  principal  value  of  the 

Estate  Duty  is  payable  at 

estate  exceeds 

the  rate  per  cent,  of 

£                                         £ 
100  and  does  not  exceed       500 

One  pound. 

500 

1,000 

Two  pounds. 

1,000 

5,000 

Three  pounds. 

5,000 

10,000 

Pour  pounds. 

10,000 

20,000 

rive  pounds. 

20,000 

40,000 

Six  pounds. 

40,000 

70,000 

Seven  pounds. 

70,000 

100,000 

Eight  pounds. 

100,000 

150,000 

Nine  pounds. 

150,000 

200,000 

Ten  pounds. 

200,000 

400,000 

Eleven  pounds. 

400,000 

600,000 

Twelve  pounds. 

600,000 

800,000 

Thirteen  pounds. 

800,000 

,       1,000,000 

Fourteen  pounds. 

1,000,000 

Fifteen  pounds. 

For  the  purpose  of  ascertaining  the  rate  applicable  for 
Estate  Duty,  the  exact  value  of  the  property  must  now 
be  taken  (d).  But  in  cases  where  the  death  occurred 
prior  to  the  9th  April,  1900,  and  after  the  30th  June, 
1896,  fractions  of  d£100  are  not  to  be  taken  into  account, 
for  the  purpose  of  determining  either  the  rate,  or  the 
amount,  of  the  duty ;  except  that,  where  the  principal 


(a)  F.  Act,  1910,  s.  61  (2). 

(&)  P.  Act,  1894,  s.  16  (3). 

(c)  P.  Act,  1910,  s.  54.  The 
original  rates  were  increased  by 
the  F.  Act,  1907,  s.  12.    As  to 


the  rates  in  the  case  of  a  sale  or 
mortgage  of  an  expectancy,  see 
ante,  p.  566. 
(d)  F.  Act,  1900,  s.  13  (1). 
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value  exceeds  £100,  and  does  not  exceed  £200,  the  duty 
is  to  be  £1  (a).  And  where  the  death  was  between  the 
1st  August,  1894,  and  the  1st  July,  1896,  the  value  is  to 
be  adjusted  to  the  next  multiple  of  £10  above  the  actual 
value  (6). 

Estate  Duty  is  payable  on  the  delivery  of  the  account, 
or  on  the  expiration  of  six  months  from  the  death ;  which- 
ever first  happens  (c).  But  Estate  Duty  payable  in 
respect  of  real  estate  may,  at  the  option  of  the  person 
delivering  the  account,  be  paid  by  eight  yearly,  or  sixteen 
half-yearly  instalments,  commencing  at  the  expiration 
of  twelve  months  from  the  death  of  the  deceased,  with 
interest  at  the  rate  of  3  per  cent,  per  annum,  from  such 
date,  on  the  duty  remaining  unpaid.  If,  however,  the 
property  is  sold,  the  duty  must  be  paid  on'the  completion 
of  the  sale  (d).  The  Commissioners  may  also  postpone 
payment  if  satisfied  that  the  duty  on  any  property 
cannot,  without  excessive  sacrifice,  be  raised  at  once(e). 
Also  payment  of  duty  in  respect  of  an  interest  in 
expectancy  may  be  postponed  by  the  person  accountable 
till  the  interest  falls  into  possession  (/). 

An  account  or  accounts  of  the  property  of  a  deceased 
person  must  be  delivered  to  the  Commissioners  of  Inland 
Kevenue  within  six  months  after  the  death,  or  within 
such  time  as  they  may  allow.  That  of  the  personal 
property  of  which  the  deceased  was,  at  his  death,  com- 
petent to  dispose,  must  be  delivered,  and  the  duty  paid, 
by  the  personal  representative,  who  must  also  specify 
all  the  property  on  which  the  duty  is  payable  (</).  That 
of  the  real  estate  must  be  delivered,  and  the  duty  paid, 
by  the  successor,  or  by  the  trustee,  guardian,  committee, 

(a)  F.  Act,  1896,  s.  17.  leaseholds.) 

(6)  F.  Act,  1894,  s.  17.  (e)  Ibid.  s.  8  (9). 

(c)  Ibid.  s.  6  (7).  (/)  Ibid.  s.  7  (6). 

(d)  Ibid.  s.  6  (8).    (This  pro-         (g)  Ibid.  ss.  6  (2),  8  (3). 
vision   seems  not  to    apply  to 


570    EK.  ir.   OF    BIGHTS    OP    PEOPEETY.^PT.  I.  THINGS    EEAL. 

or  other  person,  in  ■whom  any  interest  in,  or  the  manage- 
ment of,  the  property  is  vested,  or  by  any  person  in 
possession,  whether  in  possession  by  alienation  or  other 
derivative  title ;  except  that  a  trustee,  goardiari,  com- 
mittee, or  other  such  person,  is  only  liable  to  pay  the 
duty  to  the  extent  of  the  property  received  or  disposed 
of  by  him  (a). 

Under  the  above  provision  and  having  regard  to  the 
provision  of  the  Land  Transfer  Act,  1897  (6),  which 
vests  the  real  estate  of  a  testator,  other  than  legal  copyr 
holds,  in  his  personal  representative  (b),  the  latter  is,  it 
seems,  accountable  for  the  duty  on  such  real  estate.  But 
an  agent  or  bailiff  is  not  liable  to  or  accountable  for  the 
duty  (c)  ;  nor  is  a  bond  Me  purcshaser  for  value  without 
notice  (d). 

The  executor  may,  however,  pay  the  duty  on  all  real 
property  which  by  the  will  is  under  his  control,  or  on 
real  property  not  under  his  control  if  the  persons 
accountable  for  the  duty  request  him  to  do  so  (e). 

The  penalty  for  wilful  default  in  rendering  the  account 
is  iBlOO,  or  double  the  Estate  Duty  unpaid ;  as  the  Com- 
missioners of  Inland  Eevenue  may  elect  (/). 

A  person  entitled  to  any  sum  charged  on  land,  other 
than  leaseholds,  whether  as  capital,  or  annuity  or  other» 
wise,  under  a  disposition  not  containing  any  express 
provision  to  the  contrary,  must  beat  his  share  of  the 
Estate  Duty  assessed  in  respect  of  the  land.  Such 
person  is  bound  by  the  accounts  and  valuations  as  settled 
between  the  person  entitled  to  recover  and  the  Com- 
missioners of  Inland  Eevenue  (g). 

The  Estate  Duty  payable  in  respect  of  the  deceased's 
personal  estate,  including  leaseholds,  is  payable  out  of 

(a)  r.  Act,  1894,  s.  8  (4).  (e)  Ibid.  s.  6  (2). 

(6)  S.  1.  (/)  Ibid.  s.  8  (6). 

(c)  F.  Aot,  1894,  s.  8  (4).  (g)  Ibid.  s.  14. 

(d)  Ibid.  s.  8  (18). 
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the  residue  of  the  personal  estate  (a).  As  regards  other 
property,  a  rateable  part  of  the  Estate  Duty  is,  except  as 
against  a  purchaser  for  value  ■without  jjotice,  a  first 
charge  on  property  which  does  not  pass  to  the  executor 
as  such  (6),  and  is  therefore  a  charge  on  the  real  estate  (c), 
but  not  on  the  leaseholds  (d)  of  the  deceased.  After  pay- 
ment, the  duty  will,  on  application  in  prescribed  form,  be 
certified  as  having  been  paid  in  respect  thereof.  Such 
certificate  must  be  issued  free  of  charge,  and  is  conclusive 
as  to  the  charge  of  Estate  Duty  on  the  property  (c). 
The  charge  ranks  after  incumbrances  which  are  properly 
allowable  as  deductions  (/). 

The  persons  accountable  for^  or  authorized  to  pay,  the 
Estate  Duty,  may  raise  it  by  sale  or  mortgage  of,  or 
charge  on,  the  property ;  and,  if  the  duty  is  payable  in 
respect  of  property  comprised  in  a  settlement,  it  may  be 
paid  out  of  any  money  arising  from  the  sale  of  property 
comprised  in  the  settlement,  or  held  upon  trust  to  lay 
out  upon  the  trusts  of  the  settlement,  as  well  as  out  of 
any  capital  money  arising  under  the  Settled  Land  Act, 
1882,  if  held  upon  the  same  trusts  as  the  property  in 
respect  of  which  the  duty  is  payable.  If  the  executor 
has  paid  the  duty,  he  is  to  be  recouped ;  and  if  a  person 
having  a  limited  interest  pays  the  duty,  he  is  entitled  to 
a  charge  (g).  The  Commissioners  may  also,  in  the  case 
of  real  or  leasehold  property,  accept  part  of  the  property 
in  satisfaction  of  the  duty  (Ji). 

If  it  turns  out  that  the  duty  paid  was  insufficient,  the 
error  must  be  corrected  (i).  But  if,  on  the  other  hand, 
duty  was  overpaid,  it  is  to  be  repaid;  and,  if  the 
overpayment    was    due    to    the    overvaluation  of   the 

(a)  Be   Webber  [1896]  1  Ch.  (e)  F.  Act,  1894,  ss.  9  (2)  (3) 

914  8  (15). 

(6)  F.  Act,  1894,  ss.  9  (1).  (/)  See  ante,  p.  566. 

(c)  Be  Sharman  [1901]  2  Ch.  (g)  F.  Act,  1894,  s.  9  (4)-(7). 
280.  CO  F.  Act,  1910,  s.  56. 

(d)  Be  Cwlverhouse  [1896]  2  (i)  F.  Act,  1894,  s.  8  (7). 
Ch.  251. 
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Commissioners  of  Inland  Eevenue,  with  interest  at  three 
per  cent.  (a).  The  decision  of  the  Commissioners  of  Inland 
Eevenue  as  to,  repayment  of  duty,  or  as  to  the  amount 
of  duty  charged,  may  be  appealed  against  either  to  the 
High  Court,  or,  where  the  value  of  the  property  in 
dispute  does  not  exceed  iE10,000,  to  the  County  Court  (b). 
In  the  event  of  appeal  to  the  County  Court,  the  decision 
of  that  Court  may  be  appealed  from  to  the  Court  of 
Appeal  (c). 

Upon  application  being  made  to  them,  the  Commis- 
sioners of  Inland  Eevenue  are,  if  satisfied,  to  issue, 
free  of  charge,  their  certificate  discharging  the  property 
from  any  further  claim  for  Estate  Duty,  or,  after  the 
lapse  of  two  years  from  the  death,  the  accountable  person 
from  further  liability  ((i).  But  the  Commissioners  may 
issue  their  certificates  at  any  time  (e).  Such  certificates 
have,  however,  no  effect  in  case  of  fraud  or  failure  to 
disclose  material  facts ;  except  in  favour  of  a  bond  fide 
purchaser  for  valuable  consideration  without  notice  (/). 

The  Commissioners  of  Inland  Eevenue'  have  power  to 
entertain  applications  to  commute  Estate  Duty  which 
would,  or  might,  but  for  the  commutation,  be  pay- 
able (<;). 

Settlement  Estate  Duty. 

A  further  estate  duty,  called  Settlement  Estate  Duty,, 
is  payable  when  the  property  is  settled  by  the  will  of  the 
deceased,  or,  if  settled  by  an  instrument  which  took  effect 
after  the  1st  August,  1894,  passes,  on  the  death  of  the 
deceased,  to  some  person  not  competent  to  dispose  of  it. 
This  duty  is  at  the  rate  of  two  per  cent.;  and  is  only  pay- 
able once  during  the  continuance  of  the  settlement.  But 
Settlement  Estate  Duty  is  not  payable  where  the  only 

(a)  -p.  Act,  1894,  s.  8  (12).  (e)  F.  Act,  1907,  s.  14. 

(&)  Ibid.  s.  10  (1),  (6).  (/)  F.  Act,  1894,  s.  11  (3), 

(c)  F.  Act,  1896,  s  22.  (4). 

(d)  Ibid.  s.  11.  (g)  Ibid.  s.  12. 
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life  interest  is  that  of  the  wife  or  husband  of  the 
deceased  (a) ;  or  where  the  whole  property  passing  on 
the  death  of  the  deceased,  and  liable  to  Estate  Duty, 
exclusive  of  other  settled  property,  does  not  exceed 
d61,000  (6).  And  where  it  has  been  paid,  in  connection 
with  a  death  on  or  after  the  1st  July,  1898,  in  respect  of 
property  contingently  settled,  and  it  afterwards  turns 
out  that  the  contingency  has  not  arisen,  and  cannot 
arise,  the  duty  is  to  be  repaid  (c). 

The  Settlement  Estate  Duty  is  to  be  accounted  for  at 
the  same  time,  and  in  the  same  manner,  as  the  Estate 
Duty.  But  the  sum  payable  for  Estate  Duty  is  to  be 
allowed  as  a  deduction  from  the  value  of  the  property 
for  Settlement  Estate  Duty ;  and  the  ad  valorem  stamp 
duty  (if  any)  paid  on  the  settlement  in  respect  of  such 
property,  may  be  deducted  from  the  amount  of  the 
Settlement  Estate  Duty  payable  {d). 

Succession  Duty. 

Succession  Duty  was  imposed  by  the  Succession  Duty 
Act,  1853,  in  respect  of  all  successions  in  real  and  lease- 
hold property  arising  upon,  or  with  reference  to,  death 
on  or  after  the  19th  May,  1853.  It  is  'provided  that  it 
shall  be  considered  as  a  stamp  duty. 

Succession  Duty  differs  from  Estate  Duty  in  that  (1) 
the  charge  for  duty  only  extends  to  the  benefit  taken  by 
the  successor,  and  not  necessarily  to  the  whole  value  of 
the  property,  (2)  the  rate  of  duty  payable  is  not  deter- 
mined by  the  aggregated  value  of  all  property  of  an 
aggregable  nature  which  passes  on  the  death  of  the 
deceased,  but,  on  the  relationship,  or  otherwise,  of  the 
beneficiary,  to  the  person  out  of  whose  bounty  his 
succession  flows.   Moreover,  its  scope  is,  in  some  respects, 

(a)  F.  Act,  1894,  s.  5  (1) ;  F.         (c)  F.  Act,  1898,  s.  14 
Act,  1910,  s.  54.  id)  F.  Act,  1894,  s.  5  (4). 

(b)  F.  Act,  1894,  s.  16  (3). 
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more  resMtJted  than  tMat  of  Estate  Duty ;  for,  in  order 
that  Succession  Duty  may  be  pay^thk,  there  inust  be  a 
benefit  either  actually  received  or  receivable  bSciaUfie  of 
death,  whereas  Estate  Duty  is  payable,  not  ortly  upon 
property  actually  passing  upo^  death,  but  also  upon 
ptopetty  deemed  so  to  pass,  e,g.  gifts  inter  viUos  {a). 

Every  diBposition  by  will,  deed,-  or  settlement,  whereby 
any  person  beCOnios  bSnefifiially  entitled  to  an  iatereefc 
in  any  property  or  the  inconae  thereof  on  the  death  of 
any  person,  whether  inimediately  or  after  any  interval, 
and  whether  certainly  or  contingently,  and  whether 
Gi'iginally  or  by  way  of  substitutive  limitation  (6),  and 
also  every  disposition  which  takes  effect  at  a  period 
ascertainable  only  by  refeTenee  to  a  death  (g),  confers 
a  '  succession.'  Also  every  devolution  by  law  of  any 
beneficial  interest  in  any  property  or  the  ineome 
thereof  (cZ)  in  possession  or  expectancy,  confers  a  '  suc- 
cession.' 

The  '  successor '  is  the  person  who  becomes  entitled 
to  the  interest,  and  the  '  predecessor '  is  the  person  from 
whom  it  is  derived  (e).-  The  predecessor,  whete  the  suc- 
cession is  by  disp6sitioii,  is  the  settlor,  and  where  by 
devolution,  the  psrsoli  last  in  possessio'Q  (/).  Ceiliaiti 
cases  are,  hdwevef,  specially  ptovided  for. 

Where  joint  tenants  hold  under  a  title  which  did  not 
confer  a  successioii  0£i  them,  any, benefit  accruing  to. 
aiiy  of  them  by  survivorship  will  be  a  succession  froiQ 
the  person  they  survive^  But  if  pef  sons  take  a  succession 
jointly,  they  will  pay  duty  on  the  benefit  so  takefi; 
arid  any  benefit  acctuiiig  by  survivorship  -vfrill  be  a 
succession  from  the  predecessor  ftom  whom  the  joinii 
title  came  {^. 

(ay  F.  Act,  1894,  s.  2  (1)  (c).  (e)  Ibid. 

See  ante,  p.  661.  (/)  Lord  Saltown  v.  Advocate 

(6)  S.  I>.  Act,  1853,  s.  2.  Genwal  (1860)  3  Maoq.  at  p. 

(c)  Ibid.  s.  8.  673. 

Id)  Ibid.  s.  2.  (jr)  S.  U.  Act,  1853,  s.  3. 
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A  person  who  exercises  a  general  powet  of  appoint- 
ment which  comes  into  operation  on  a  death,  is  deemed 
to  become  entitled  to  the  property  appointed  as  a  succes- 
sion from  the  donor  of  the  power,  and  will  pay  duty  as 
on  such  succession  (a) ;  though  he  will  be  entitled  to 
deduct  the  amount  of  any  duty  he  may  have  already  paid 
in  respect  of  any  limited  interest  taken  by  him  in  such 
property  (6).  The  appointee  will  also  have  to  pay  duty ; 
but  as  on  a  succession  from  the  person  exercising  the 
power  (c).  When  an  appointee  takes  a  succession  under 
the  exercise  of  a  limited  or  special  power,  the  donor  of 
the  power  is  the  predecessor  (d). 

Where  property  is  subject  to  a  charge  or  interest 
determinable  by,  or  by  reference  to,  death,  a  succession 
will  on  such  determination  accrue  to  the  person  then 
entitled  to  the  property,  and  will  be  deemed  to  be  deriyed 
from  the  person  from  whom  the  successor  derived  the 
property  (e). 

Where  a  disposition,  not  being  a  sale,  and  not  con- 
ferring on  the  grantee  an  interest  expectant  on  death, 
reserves  any  benefit  to  the  grantor,  or  any  other  person, 
for  any  term  of  life  or  period  ascertainable  by  reference 
to  death,  it  will  be  deemed  to  confer,  on  the  determina- 
tion of  the  benefit  reserved,  a  succession  on  the  grantee 
equal  in  annual  value  to  the  annual  value  of  such 
benefit  (/). 

Where  a  disposition  purports  to  take  effect  presently, 
but  by  virtue  of  any  enforceable  arrangement  the  bene- 
ficial ownership  of  the  property  devolves  to  any  person 
on  death,  such  person  is  deemed  to  acquire  a  succession 
from  the  diaponer  (g).  Where  the  Court  declares  that  a 
disposition  is  fraudulent,  and  made  for  the  purpose  of 
evading  duty,  it  may  also  declare  that  a  succession  was 

(a)  S.  D.  Act,  1853,  s.  4.  (d)  S.  D.  Act,  1853,  s.  4. 

(6)  Ibid.  s.  33.  (e)  Ibid.  s.  5. 

(c)  A,-G.    V.     Upton    (1866)  (/)  Ibid.  s.  7. 

L.  R.  1  Exoh.  224.  (g)  Ibid.  s.  8. 
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thereby  conferred  on  some  person,  derived  from  the  maker 
of  such  disposition  (a). 

A  person  is  not  chargeable  with  duty  on  a  succession 
taken  under  a  disposition  made  by  himself,  or  upon  the 
determination  of  a  charge  or  estate  created  by  himself ; 
unless  at  the  date  of  the  dispositibn  or  creation  he  was 
entitled  to  the  property  expectantly  on  the  death  of  some 
other  person  (6). 

A  conveyance  by  way  of  bond  fide  sale  for  money  or 
money's  worth,  though  taking  effect  on  a  death,  does  not 
confer  a  succession  (e).  And  no  duty  is  payable  on  any 
increased  benefit  accruing  to  a  successor  upon  the  deter- 
mination of  a  lease  at  a  rack  rent  {d). 

Where  the  succession  arises  upon  a  death  on  or  after 
the  2nd  August,  1894,  the  successor  is,  if  *  competent  to 
dispose '  (c)  of  the  property,  chargeable  with  duty  on  the 
principal  value  thereof,  after  deducting  Estate  Duty ;  the 
value  being  arrived  at  in  the  same  way  as  for  Estate 
Duty.  And  the  duty  is  a  charge  on  the  property,  and  is 
payable  by  the  same  instalments  as  in  the  case  of  Estate 
Duty  (/).  Where  the  successor  is  a  trustee  for  charitable 
or  pious  purposes,  or  a  body  corporate,  company,  or 
society,  the  duty  is  also  payable  on  the  principal  value 
of  the  property  (</). 

Subject  as  above,  the  successor's  interest  is,  as  a 
general  rule,  to  be  considered  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  the  property,  and  to  be 
valued  according  to  the  Tables  annexed  to  the  Succes- 
sion Duty  Act  Qi). 

In  order  to  find  the  annual  value  of  the  property, 

(a)  S.  D.  Act,  1853,  s.  8.  Sm.  at  p.  312.) 

(6)  Ibid.  s.  12.  (d)  S.  D.  Act,  1853,  s.  20. 

(c)  Fryer  v.  Mm-land  (1876)  (e)  F.  Act,  1894,  s.  22  (2)  (a). 

2  Ch.  D.  682.     The  consideration  (/)  Ibid.  s.  18. 

of  marriage  is  not  sufficient  to  (gr)  g.  D.  Act,  1853,  ss.  16, 27. 

prevent  liability  to  duty.  (Floyer  (h)  Ibid.  ss.  21, 29. 

V.  Banlies  (1863)  3  De  G.  J.  & 
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allowance  must  be  made  for  necessary  outgoings  (a) ; 
and  also  for  all  incumbrances,  except  those  created  by 
the  successor  otherwise  than  under  a  special  power  of 
appointment  (b),  and  except  contingent  incumbrances  (c) ; 
also  for  moneys  expended  in  the  property  by  the  suc- 
cessor prior  to  his  possession  (b),  and  fines  payable  for 
admission  to  copyholds  (d).  No  allowance  is  made  for 
contingencies  on  which  the  property  may  pass  to 
another  person  (e).  But  if  contingencies  happen  which 
reduce  the  value,  duty  is  returnable  (/). 

The  value  of  agricultural  land  is  now  arrived  at  as  in 
the  case  of  Estate  Duty  (g).  There  is  special  provision 
for  assessing  the  value  of  property  producing  fluctuating 
income  (h). 

No  duty  is  payable  in  respect  of  any  succession,  where 
the  whole  succession,  or  successions,  derived  from  the 
same  predecessor,  do  not  amount,  in  money  or  principal 
value,  to  £100,  or,  where  the  death  was  prior  to  the  1st 
June,  1889,  on  any  succession  of  a  less  value  than 
£20  (i) ;  or  under  the  will  or  intestacy  of  a  deceased, 
where  the  net  value  of  the  real  and  personal  property 
in  respect  of  which  Estate  Duty  is  payable,  exclusive  of 
property  settled  otherwise  than  by  his  will,  does  not 
exceed  £1,000,  and  Estate  Duty  has  been  paid  (k). 

The  rates  of  Succession  Duty  payable  where  a  succes- 
sion by  devolution  of  law,  or,  in  case  of  a  succession 
under  a  disposition,  the  first  succession  under  the  dis- 
position, arose  after  the  29th  April,  1909,  are  as  follows. 
Where  the  successor  is — 

(a)  the  Hneal  issue  or  lineal  ancestor  or  husband  or 
wife  of  the  predecessor,  one  per  cent.  ; 

(a)  S.  D.  Act,  1853,  s.  22.  (g)  F.  Act,  1894,  s.  18  (2). 

(6)  Ibid.  s.  34.  (h)  S.  D.  Act,  1853,  s.  26. 

(c)  Ibid.  s.  35.  (i)  Ibid.  s.  18 ;  Customs  and 

(d)  Ibid.  s.  28.  Inland     Revenue    Act,    1889, 

(e)  Ibid.  s.  36.  s.  10  (4). 

(/)  Ibid.  ss.  35,  36.  Qc)  F.  Act,  1894,  s.  16  (3). 
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(b)  a  brother  or  sister  of  the  predecessor,  or  a  de- 
scendant thereof,  five  per  cent.  ; 

(c)  in  any  other  degree  of  collateral  consanguinity,  or 
a  stranger  in  blood  to  the  predecessor,  ten  per  cent.  (a). 

But  if  the  successor  has  been  married  to  a  person 
more  nearly  related  to  the  predecessor  than  himself  or 
herself,  he  or  she  is  to  be  charged  according  to  the 
relationship  to  the  predecessor  of  his  or  her  spouse  (b). 

The  one  per  cent,  duty  is  not,  however,  payable — (1) 
where  the  value  of  the  property  passing  on  the  death  of 
the  deceased  on  which  Estate  Duty  is  payable  (other  than 
property  in  which  the  deceased  never  had  an  interest,  or 
of  which  he  was  never  competent  to  dispose,  and  which 
passes  to  persons  other  than  the  husband  or  wife  or  lineal 
ancestor  or  descendant  of  the  deceased)  does  not  exceed 
£15,000,  and  (2)  where  the  value  of  the  whole  succession 
or  successions  derived  from  the  same  predecessor  does 
not  exceed  £1,000,  or,  in  the  case  of  the  widow  or  a 
child  under  twenty-one  of  the  predecessor,  £2,000  (c). 

The  duty  is  payable  if  and  when  the  successor  becomes 
entitled  in  possession  (d),  and  consequently  is  not  payable 
if  a  successor  dies  before  he  becomes  entitled  in  possession. 

Except  in  this  case,  and  except  in  the  case  of 
a  trustee  for  charitable  or  pious  purposes,  the  duty  is 
payable  by  eight  half-yearly  instalments,  if  the  succession 
arose  on  a  death  before  the  1st  July,  1888  (e).  If  the 
succession  arose  on  or  after  that  date,  it  is  payable  either 
by  such  half-yearly  instalments,  or,  in  two  moieties,  the 
first  of  which  is  payable  by  four  yearly  instalments 
(commencing,  like  all  instalments,  twelve  months  "  from 
the  successor  becoming  entitled  in  possession  ")  and  the 
second  either  on  the  same  day  as  the  fourth  instalment 
of  the  first  moiety,  or  by  four  yearly  instalments,  with 

(a)  S.  D.  Act,  1853,  s.  10  ;  F.         (c)  F.  Act,  1910,  s.  58  (2). 
Act,  1900,  s.  58  (1)  (2).  (d)  S.  D.  Act,  1853,  s.  20. 

(6)  S.  D.  Act,  1853,  s.  11.  (e)  Ibid.  s.  21. 
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interest  on  so  much  as  is  for  the  time  being  unpaid  (a). 
Such  duty  is  a  first  charge  on  the  interest  of  the 
successor  (b). 

If  the  successor  dies  before  some  of  the  instalments 
are  due,  the  unpaid  duty  is  in  some  cases  not  payable  (c). 

If  there  is  a  prior  charge  or  estate  not  created  by  the 
successor,  the  duty  on  the  increase  in  value  accruing  on 
its  determination  is  not  payable  till  such  determina- 
tion (i).  No  duty  is  payable  on  an  advowson  ;  unless  it 
or  some  right  of  presentation  is  sold  (e).  Where,  by 
reason  of  the  existence  of  a  beneficial  lease,  the  suc- 
cessor has  not  paid  duty  on  the  full  value  of  the  property, 
he  is  liable  for  duty  on  any  fine  received  by  him  on  the 
renewal  of  the  lease,  or  the  grant  of  a  reversionary 
lease  (/).  If  a  successor  has  not  obtained  the  whole  of 
his  succession  at  the  time  when  the  duty  becomes 
payable,  he  is  chargeable  only  on  the  benefit  from  time 
to  time  obtained  by  him  (g). 

Where  any  succession,  before  the  successor  becomes 
entitled  thereto  or  to  the  income  thereof  in  possession, 
becomes  vested  by  alienation,  or  by  any  title  not  con- 
ferring a  new  succession,  in  any  other  person,  then  the 
duty  payable  in  respect  thereof  is  payable  at  the  same 
rate  and  time  as  if  no  alienation  had  taken  place  or 
derivative  title  had  been  created  (h),  but  is  calculated  on 
the  life  of  the  person  entitled  to  the  succession  at  the 
time  when  it  falls  into  possession  (i).  If  in  the  hands  of 
the  alienee  the  succession,  before  it  falls  into  possession, 
becomes  subject  to  dispositions  or  devolutions  conferring 
successions,  duty  will  be  payable  in  respect  thereof ;  but 
this  will   not   prevent  the  duty  being  payable  on  the 

(a)  Customs      and      Inland  (e)  Ibid.  s.  24. 

Eevenue  Act,  1888,  s.  22.  (/)  IMd.  s.  25. 

(6)  S.  D.  Act,  1853,  s.  42;  (g)  Ibid.  s.  37. 

G.  &  I.  E.  Act,  1889,  s.  12.  (h)  Ibid.  s.  15. 

(c)  S.  D.  Act,  1853,   s.   21 ;  (i)  B.  of  Northumberland  v. 
C.  and  I.  K.  Act,  1888,  s.  22.  A.-G.  [1905]  A.  C.  406. 

(d)  S.  D.  Act,  1853,  s.  20. 
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original  succession,  when  it  falls,  or  but  for  the 
alienation,  would  have  fallen,  into  possession  (a). 

Where  the  title  to  a  succession  is  accelerated  by  sur- 
render, or  extinction,  of  prior  interests,  the  time  and 
manner  of  payment  remain  unaffected  by  the  accele- 
ration (h). 

Where  the  succession  comprises  timber,  and  the 
Succession  Duty  has  (because  of  the  successor  being 
competent  to  dispose,  and  succeeding  on  a  death  after 
the  1st  August,  1894)  been  paid  upon  the  maximum 
principal  value  chargeable  in  respect  of  agricultural 
pifoperty,  namely,  upon  twenty-five  years'  purchase  of 
the  net  annual  value,  no  further  Succession  Duty  is 
payable  by  the  successor  in  respect  of  the  timber  (c). 
But  where  the  number  of  years'  purchase  is,  without 
taking  into  account  the  value  of  the  timber,  less  than 
twenty-five,  the  timber  must,  presumably,  be  taken  into 
consideration  in  fixing  the  principal  value  of  the  property. 
Where,  however,  the  successor  is  not  competent  to  dis- 
pose of  the  property,  or,  if  competent  to  dispose,  suc- 
ceeded on  a  death  prior  to  the  2nd  August,  1894,  no 
duty  is  payable  until  the  timber  is  cut  and  soldj  and 
then  only  upon  the  successor's  interest  in  the  net 
moneys  received  from  the  sales  when,  in  any  one  year, 
they  exceed  ten  pounds.  But  the  duty  expectantly 
payable  may  be  commuted  {d).  In  the  case  of  a  death 
after  30th  April,  1909,  the  Succession  Duty  on  timber  is 
payable  as  in  the  case  of  Estate  Duty  (e). 

The  Commissioners  are  empowered  to  return  Succession 
Duty,  if  satisfied  that  it  was  paid  by  mistake,  or  ought 
to  be  returned  (/). 

Notice  is  to  be  given,  and  an  account  of  a  succession 
is  to  be  delivered,  to   the    Commissioners  of    Inland 

(a)  B.  of  Northumberland  v.  (d)  S.  D.  Act,  1853,  s.  23. 

A.  G.  [1905]  A.  C.  406.  (e)  T.  Act,  1910,  s.  61   (see 

(&)  S.  D.  Act,  1853,  s.  15.  <mte,  p.  565. 

(c)  F.  Act,  1894,  s.  18  (1).  (/)  Ibid.  s.  37. 
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Revenue,  or  to  their  officers,  when  the  Succession  Duty 
first  becomes  payable,  by  the  successor,  or  by  any  trustee, 
guardian,  committee,  tutor,  or  curator,  or  husband,  in 
whom  the  property,  or  the  management  thereof,  subject 
to  duty,  vests,  or,  if  the  reversion  has  been  disposed  of,  by 
the  alienee ;  and  such  persons  are  accountable  for  the 
duty,  and  may  retain  or  raise  by  mortgage  the  amount 
of  the  duty  out  of  the  property  (a).  The  penalty  for 
wilful  neglect  is  ten  per  cent,  per  mensem  on  the  duty 
payable,  if  payable  at  the  rate  of  one  per  cent.,  or,  if  pay- 
able at  a  higher  rate,  on  the  duty  which  would  have  been 
payable  if  the  rate  had  been  one  per  cent.  (6).  But  in 
practice,  as  a  general  rule,  interest  at  the  rate  of  three 
per  cent,  is  charged ;  and  the  penalties  are  waived. 

The  Commissioners  of  Inland  Eevenue  have  power  to 
enlarge  the  time  for  payment  of  Succession  Duty  in 
special  cases  (c).  They  also  have  power  to  compound  the 
duty  payable  in  exceptional  and  compUcated  cases,  and 
to  commute  the  duty  presumptively  payable  (d). 

The  charge  of  Succession  Duty  does  not  operate  as 
against  a  purchaser  for  value  (e) — (i)  after  six  years  from 
the  notice  to  the  Commissioners  that  the  successor  has 
become  entitled  in  possession,  or  from  the  payment  of  the 
first  instalment  of  duty  (when  not  paid  in  moieties)  (/), 
or  after  two  years  from  the  payment  of  the  last  in- 
stalment or  part  (when  it  is  payable  in  moieties),  or — 
(ii)  in  the  absence  of  any  such  notice  or  payment, 
after  twelve  years  from  the  happening  of  the  event  giving 
rise  to  an  immediate  claim  to  duty  (g). 

Inceembnt  Value  Duty. 
On  the  death  of  any  person  after  the  29th  of  April,  1910, 
where  the  fee  simple  or  any  interest  in  land  as  defined  by 

(a)  S.  D.  Act,  1853,  ss.  44, 45.  (e)  Including  marriage.    (iJe 

(6)  Ibid.  s.  46.  Donelan  [1902]  1 1.  E.  109.) 

(c)  Ibid.  s.  39.  (/)  See  ante,  p.  678. 

(rf)  P.  Act,  1894,  S.13;  S.  D.  (g)  S.  C.  &  I.  R.  Act,  1889, 

Act,  1853,  s  41.  s.  12. 
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the  Act  is  comprised  in  the  property  passing  on  the  death 
of  the  deceased  within  the  meaning  of  the  Finance  Act, 
1894  (a),  Increment  Value  Duty,  or  a  proportionate  part 
of  the  duty  so  far  as  it  has  not  been  paid  on  any 
previous  occasion,  and  having  regard  to  the  nature  of  the 
interest  is  payable  (6). 

Increment  Value  Duty  is  a  duty  payable  on  the  incre- 
ment value  of  land  at  the  rate  of  one  pound  for  every  com- 
plete five  pounds  of  that  value  accruing  after  the  30th 
April,  1909,  and  is  payable  not  only  on  death  as  above 
mentioned,  but  on  any  transfer  on  sale  of  land,  or  grant 
of  any  lease  for  more  than  fourteen  years  (c).  The  incre- 
ment value  of  land  is  the  amount  (if  any)  by  which  the 
site  value  exceeds,  where  duty  is  payable,  the  original 
site  value  of  the  land  (d). 

The  duty  is  payable  in  respect  of  the  fee  simple  in 
possession  of  land  or  an  undivided  share  therein,  and  the 
reversion  expectant  on  a  lease;  but  not  of  any  other 
interest  in  expectancy,  or  of  a  mortgage  or  fixed  charge 
as  defined  in  the  Act,  or  of  an  incorporeal  hereditament, 
or  of  a  leasehold  interest  for  fourteen  years  or  under  (e). 

In  the  case  of  settled  land,  the  duty  is  not  payable  if 
under  section  5  of  the  Finance  Act,  1894  (/),  Estate  Duty 
is  not  payable  (g) ;  and,  if  it  is  payable  by  a  tenant  for 
life  or  a  trustee,  the  amount  may  be  charged  on  the  settled 
land  (h) .   Certain  abatements  are  allowed  in  some  cases  (i). 

The  provisions  as  to  the  assessment,  collection,  and 
recovery  of  Estate  Duty  apply  to  Increment  Value 
Duty  payable  on  a  death;  except  that,  in  the  case  of 
land  passing  to  the  personal  representative  as  such,  the 
duty  is  payable  out  of  the  land  (fc). 

(a)  See  ante,  pp.  561,  562.  (e)  Ibid.  ss.  1,  41. 

(6)  r.  Act,  1910,  ss.  1,  3  (3).  (/)  See  ante,  pp.  563,  564. 

(c)  Ibid.  s.  1.  (g)  F.  Act,  1910,  s.  3  (4). 

Id)  Ibid.  s.  2.  (Site  value  and  (h)  Ibid.  s.  39. 

original  site  value  are  defined  by  (i)  Ibid.  s.  3  (5). 

the  Act,  and  provisions  made  for  (k)  Ibid.  s.  5. 
ascertaining  such  values.) 
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Abeyance 

of  fee,  147,  218  n. 

Abjuration,  87,  88. 

Absolute  title, 

advertisement  of  application  for, 

487,  488. 
evidence  of,  503,  504. 
registration  with,  486 — 488, 490— 

494,  503. 
reservations  upon,  488. 

Abstract  of  title, 

contents,  359 — 362. 
costs  of,  367,  368. 
definition  of,  359. 
equitable  title,  to,  362,  363. 
examination  of,  363,  364. 
leaseholds,  360. 
presumptions  underlying,  365, 

366. 
vendor's  title  based  on,  363. 
verification  of,  363—365. 

Accession  of  interest,  235 — 236. 

Accrual  of  rent, 

calculation  of,  165. 

Accumulation  of  income, 
restraint  upon,  441,  442. 

Accumulations  Act,    1800.    See  also 
39  &  40  Geo.  3,  u.  98,  in  Table 
of  Statutes, 
provisions  of,  441,  442. 

Accumulations  Act,   1892.    See  also 
55  &  56  Vict.  c.  58,  in  Table  of 
Statutes, 
provisions  of,  442,  443. 
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Acknowledgment  of  wife's  deed,  375, 
376. 

Act  of  Parliament, 
citation  of,  37  n. 
common  law  in,  22. 
customs  confirmed  by,  26. 
local  and  personal,  38, 
marginal  notes  of,  42. 
nature  of,  12,  13. 
penalties  under,  43. 
personal,  38. 
private,  37,  42,  418. 
public,  37,  42. 
repeal  of,  43. 
short  titles  of,  37  n. 
titles  of,  42. 

Actions,  42. 
real,  351. 

Active  trusts, 

nature  of,  251. 

Actiis  Dei  neminifacil  injuriam,  102. 

Admeasurement, 
writ  of,  172. 

Administration  of  assets,  323 — 326. 

Admiralty, 

jurisdiction  of,  70. 

Admittance  to  copyhold, 
failure  of,  524,  525. 
homage  upon,  524. 
nature  of,  521. 
retrospective  effect  of,  525. 
tenants'  claim  upon,  523,  524. 

Adscripti  glebae,  113. 

Adultery,  effect  on  dower,  169. 
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Adverse  poasession, 

title  by,  to  registered  land,  494, 
495. 

Advowsons, 

descent  of,  in  coparcenary,  238. 

duty  on,  566. 

partition  of,  233. 

title  to,  360. 
^quitas  sequitur  legem,  255. 
Agreement  to  let,  407,  408. 
Agricultural    Holdings    Acts,     1883. 
See  also  46  &  47  Vict.  c.  61,  in 
Table  of  Statutes. 

leases  under,  183. 

Aids, 

in  knight  service,  115,  116,  121, 
122. 
socage,  125,  126. 
Alderney,  60. 
AHred, 

Laws  of,  19. 
Alienation 

by  aliens,  376. 

coparcener,  240,  347—349. 
corporations,   347,   348,   349, 

369—371. 
feudatory,  353. 
infants,  373,  374. 
joint  tenant,  234,  235. 
lunatics,  371,  372. 
married  woman,  374 — 376. 
protector  of  settlement,  447. 
sale,  357—369. 
tenant  for  life,  356,  436,  437. 
in  capite,  120,  124,  355. 
in  fee  simple,  366. 
tail,  154,  155,  356. 
viUein,  137,  138. 
consent  of  tenants  to,  354. 
feudal  restraint  on,  343. 
fines  on,  120,  121,  137,  138,  355. 
forfeiture  by,  342,  343,  349. 
in  mortmain,  347  et  seq. 
inter  vivos,  355,  357  et  seq. 
licence  for,  120,  121,  520. 
of  feuds,  353. 

settled  estates,  356,  541  et  seq. 
powers  of,  under  feudal  law,  120, 

121,  353. 
preliminaries  of,  357 — 369. 
restraint  upon,  353 — 356. 
statutory  corporation,  371. 
title  by,  353  et  seq. 
to  corporations,  347 — 349,    369, 

370. 
tortious,  350,  351. 
void,  346. 
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Aliens,  330,  331. 

descent  through,  330,  331,  376. 

to,  330,  331. 
property  held  by,  330,  331,  376. 
purchase  by,  376,  377. 
title  through,  76,  77. 

Allodial  property,   104,   105  et  seq., 
Ill,  112. 
converted  into  feudal,  105,  106. 

Allotments,  265. 

under  Inolosure  Acts,  271,  272.     , 
Small  Holdings  Act,  519. 

Alluvion,  338. 

definition  of,  339. 

Amalfi, 

discovery  of    the   Pandects   at, 
2n. 

Ambassador,  93. 

Ambiguity 

in  a  deed,  396,  397. 

wiU,  464. 
latent  and  patent,  397. 

American  colonies, 
revolt  of,  62. 

Ancestors,   147,   148,  295,  307,  315, 
316,  317. 

Ancient  lights,  276,  298. 

Anglo-Saxon  laws,  19,  316. 

Animals /erae  natwae,  281.. 

Animus  revocandi,  458,  462. 

Annuities,  285. 

accrual  of,  165. 

Antient  demesne,  138. 
court  of,  139. 

Antient  lights,  277. 

Appendant,  263. 

Appointment, 

anoiUary  nature  of,  437. 
deed  of,  436,  437. 
general  power  of,  437. 
powers  of,  436 — 438. 
special  power  of,  437. 

Apportionment,   164,   165,  194,  289 
290,  547,  551. 
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Apportionment  Act  (1870),  165,  290. 
See  also  33  &  34  Viot.  c.  35,  in  Table 
of  Statutes. 

Apprenticii  ad  legem,  7. 

Appropriation 

of  lands  for  streets  and  gardens, 
545,  651. 
water,  447. 

Approvement,  269. 

Appurtenances,  386,  464. 

principles  applied  to,  265,  266. 

Archdeaconry,  71. 

Aristocracy, 

government  by,  14. 

Arms, 

right  to  carry,  93. 
training  to  the  use  of,  93. 

Arrangement,  deeds  of, 
registration  of,  478. 

Artisans'  dwellings,  645. 

Ascendants, 

capacity  of,  to  inherit,  316,  317. 

Assault, 

civil  remedy  for,  84. 

Assets,  337. 

administration  of,  324 — 326. 

Assignee  of  lease, 
liability  of,  418. 

Assignment, 

conveyance  by,  418. 
deed  necessary  for,  419. 
distinguished    from    underlease, 

418. 
operative  words  of,  419. 
part  of  lease,  of,  290,  291. 
sub-lease,  of,  361. 

Assignment  of  dower,  171,  172. 

Assize, 

commissioners  of,  77. 
judges  of,  77. 

Assurance  of  land, 

conditions  of,  347,  348. 
registration  of,  475  et  seq. 

Atholl,  Duke  of, 

rights  of,  in  Isle  of  Man,  59. 


Attainder, 

efiEect  of,  25,  26,   130,   169,   170, 

332,  333. 
helped  to  generate  uses,  244,  245. 
parliamentary,  44. 

Attainted  persons, 

alienations  by,  371,  372. 

Attestation 

of  a  deed,  395,  437. 
wiU,  459—461. 

Attornment,  424. 
doctrine  of,  354. 
fraudulent,  356. 
necessity  for,  365. 

Authorities,  25. 


B. 


Bacon,  Francis,  23,  24. 

Bail, 

grant  of,  89,  90. 
unreasonable,  89,  90. 

BaihfCs 

of  Channel  Islands,  60. 
hundreds,  76. 

BaUiol,  Edward,  53,  54. 

Banishment,  91,  92. 

Bankruptcy, 

conveyance  until,  193,  194. 
of  registered  proprietor,  606. 
tenant  in  tail,  157. 

Bar, 

students  for  the,  8,  9. 

Bargain  and  sale,  246,  423,  425,  426. 
deed  necessary  for,  425. 
enrolment  of,  446. 
entry  not  necessary  in,  426. 
nominal  consideration  for,  425 

Baronies.    See  Manors. 

Barristers,  1,  6,  7,  8,  9. 

Base  fee,  149,  227,  449. 
definition  of,  149  n. 
termination  of,  149. 

Base  services,  112  e<  aeq. 
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Bastard 

cannot  be  born  a  villein,  134. 

heir,  328,  329. 
eigne,  may  be  heir,  329,  330. 
has  no  collateral  kin,  330. 
legitimation  of,  329. 

Battery,  86. 

Beasts  of  forest,  etc.,  281. 

Bed  of  river,  73,  275,  276. 

Bedfordshire, 

registration  of  assurances  in,  477. 

Benchers  of  Inns  of  Court,  8. 

Benefice, 

exchange  of,  410. 


'cia,  104  n. 
Beneficial  owner,  389. 
Berwick-upon-Tweed,  53,  70. 

Bill  of  Rights.     See  1  Will.  &  Mar., 
sess.  2,  0.  2,  in  Table  of  Statutes. 

Birmingham  University,  10. 

Bishoprics, 

English,  70. 
sufficagan,  70  n. 

Blackmail,  288. 

Blanch  ferms,  288 

Blood, 

collateral  relation  in,  307,  309. 
corruption  of,  331 — 335. 
halt,  309,  318,  321. 
inheritance   by,    107,    108,    306, 

309,  316—320. 
whole,  318—321. 

Board  of  Agriculture, 

certificate  of,  291,  555,  556. 
consent  of,  136  n.,  531,  532. 
Inclosure  Department  of,  271. 
valuers  appointed  by,  531. 

Board  of  Control,  65,  67. 

Bodily  rights, 

protection  of,  85 — 88. 

Body  corporate,  429. 

Bologna, 

University  of,  3. 
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Boniface  VIII.,  Pope,  34. 

Borh,  74. 

Borough, 
.    definition  of,  74. 
London,  75. 
municipal,  74. 
parliamentary,  74. 

Borough  English,  26,  27, 
descents  in,  304. 
tenure  by,  129,  130. 

Borsholder,  74. 

Botes.     See  Estovers. 

Boundaries, 

'    71—73. 


Bracton,  24. 

Breach  of  covenant,   194,   196,  351, 
389,  409,  548. 

Breach  of  the  peace,  93. 

Bridges,  maintenance  of,  78. 

Bridgman,  Sir  Orlando,  222. 

Bristol,  University  of,  10. 

British  Empire,  constitution  of,  15. 

British  Islands,  60. 

Britons, 

expulsion  of,  48. 
laws  of,  19. 

Britton,  24. 

Brougham's  Act.     See  13  &  14  Vict, 
c.  21,  in  Table  of  Statutes. 

Building  leases,  547. 

Building  society, 
mortgages,  501. 

Buildings,  206,  385,  386,  505. 

Burgage, 

tenure,  in,  129,  130. 

C. 
Caesar,  48. 

Csesarean  operation,  167,  108. 
Calais,  55. 
4] 
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Calendar  month,  177. 

Call  to  the  bar,  89. 

Cambridge,  University  of,  2,  6, 10, 348. 

Canon  law,  3 — 6,  32,  34  et  aeq. 

Canons  of  1603..  36. 

Canons  of  inheritance,  305 — 321. 

Capital  moneys,  536,  539,  550—556. 
control  of  court  over,  551,  553, 

554^556. 
improvements  effected  with,  543, 

554—556. 
investment  of,  550 — 554. 
moneys  included  in,  561,  562. 

Capital  punishment,  92. 

Cajiite, 

tenants  in,    112,   121,   115—117, 
120,  121,  127,  128,  355. 

Cattle,  267. 

customs  relating  to,  29,  30. 

Caution, 

entry  of,  in  Land  Register,  508, 
509. 

Certain  services,  113,  124. 

Certainty 

of  custom,  30. 

prescription,  296,  297. 

Certificate  of 

Board  of  Agriculture,  291,  555, 

556. 
charge,  500,  612,  513. 
Inland  Revenue  Commissioners, 

572. 
registration  of  land,  512,  513. 
searches,  396,  512. 

Cerium  est  quod  certum  reddi  potest, 
30,  179,  285. 

Cestui  que  trust,  254 — 259. 

Cestui  que  use,  243  et  seq. 
default  of,  246. 
ownership  vested  in,  247,  248. 
persons  qualified  for,  245,  246. 
protection  of,  246. 

Cestui  que  vie,  336,  337. 
absence  of,  228. 
becomes  a  monk,  87. 
death  of,  336. 


Chancery, 

Court  of,  46,  447. 
Inns  of,  6,  7  n.,  8  n. 

Channel  Islands,  59,  60. 

Charge  on  registered  land,  479,  480, 
600—502. 
certificate  of,  500. 
cessation  of,  501. 
instrument  of,  500,  501,  502. 
proprietor  of,  500 — 502. 

Charges  Register,  510,  511. 

Charitable  uses, 

ancient  law  of,  342 — 346. 

deed  necessary  for  gift  to,  346, 

347. 
land  for,  348, 349. 
modem  law  of,  347—349. 
voidance  of  gift  to,  346. 

Charity  Commissioners, 

powers  as  to  lands  devised,  349. 

Chase,  293. 

Chattels  real,  176. 

Chester, 

county  palatine  of,  78,  80. 
earldom  of,  80. 

Chichele,  Henry,  35. 

Chief  rents,  288. 

Child  in  womb,  221,  222, 440, 441,  442. 
legal  status  of,  85. 

Children, 

devises  to,  467,  468. 
rights  of,  to  inherit,  96. 
vffleins',  124,  125. 

China,  65. 

Chirographa,  380. 

Chivalry.    See  Knight's  service. 

Church  of  England 

unaffected  by  Act  of  Union,  52, 
53. 

Church  of  Scotland 

unaffected  by  Act  of  Union,  62, 
53. 

Churches,  parish,  71,  72. 

Churchwardens,  75. 

City, 


definition  of,  74. 
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Gvil  death, 

abolition  of,  87,  88. 
acts  constituting,  87. 

Civil  divisions 

of  England,  73—81. 

CSvil  government, 

aristocratic  form  of,  14,  15. 
British  method  of,  15. 
democratic,  14,  15. 
laws  necessary  to,  15 — 17. 
monarchical  form  of,  14,  15. 

Civil  injury, 

definition  of,  84. 

Civil  law,  3,  4,  11,  17,  32—34. 

Clement  V.,  decrees  or  constitutions 
of,  34,  35. 

Clergy 

forbidden  to  be  advocates,  5. 
proficient  in  law,  2,  4. 

Oerk, 

origin  of  title,  2. 

Coadjutor  bishops,  70  n. 

Code, 

Justinian's,  32. 
Theodosian,  33. 

Codicil, 

revocation  by,  462. 

Coke,  Sir  Edward, 

Institutes  by,  24,  25. 
reports  of,  24. 

Collateral  consanguinity, 
definition  of,  302. 

Collaterals, 

inheritance  by,  303,  307,  318, 321. 

Colonial  statutes, 

disallowance  of,  63. 

Colonies, 

acquisition  of,  60,  61. 
Acta  relating  to  the,  61,  62. 
authority  of  the  Crown  in,  61,  62. 
Constitutions  of,  63. 
Crown,  63. 
Governors  of,  61,  63. 
laws  of,  60,  61. 
legislatures  of,  61. 
self-governing,  63. 

[ 


Commons,  262. 

action  as  to,  263,  264. 
appendant,  263,  268. 
approving  of,  269. 
appurtenant,  264. 
extinguishment  of,  271,  272. 
inolosure  of,  270,  271. 
inherited  right  of,  266. 
local  authority,  under,  273. 
limitation  of  claim  of,  267. 
metropolitan,  272. 
neighbours,  right  of,  264,  265. 
prescription  o^  264  et  seq. 
registration  of  right  of,  492. 
regulation  of,  272,  273. 

Common  fields,  265. 

Common  in  the  soU,  268. 

Common  law,  13. 

clergy  proficient  in,  2. 
fused  with  equity,  46. 
Innocent  IV.,  forbids  study  of,  5. 
nature  of,  2,  20,  21  et  seq. 
origin  of,  20,  21. 
parUamentary  enactment  of,  21, 

22. 
practice  of  by  layman,  5,  6. 
professorships  of,  9,  10. 
university  of,  6,  7. 

Common  of  estovers,  239,  268. 

Common  of  pasture,  263  et  seq. 

Common  of  piscary,  239,  267—285. 

Common  of  shack,  265. 

Common  of  turbary,  267. 

Common  Pleas,  Court  of,  6. 

Common  possibility,  219. 

Common  recovery,  528. 
nature  of,  156,  446. 
operation  of,  450. 
origin  of,  344.    See  also  Recovery, 
common. 

Common  without  stint,  239,  267. 

Commonable  beasts,   263,    264,    265, 
267. 

Commons  Preservation  Society,  272. 

Commutation  of  copyholds,  430. 

Compensation 
I  for  breach  of  covenant,  198. 
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Completion  of  conveyance,  368,  392. 

Compulsory  purchase,  97. 

Computation  of  time,  176,  177. 

Conciibina,  329. 

Concurrent  remainders!  218. 

Condition, 

breach  of,  191,  200,  351,  408,  409. 

deed  dependent  upon,  382. 

estate  upon,  192,  351. 

expressed,  192,  351. 

illegal,  196. 

implied,  191. 

impossible,  196. 

precedent,  192,  196. 

repugnant,  196. 

right  of  entry  on  breach  of,  194, 

195,  199,  409. 
subsequent,  192,  196. 
voidanoe  of,  196,  197. 
waiver  of  breach  of,  197. 

Condition  in  deed,  192,  193. 

Condition  in  law,  193. 

Conditional  fee,  150,  151,  158. 

Conditional  limitation, 
definition  of,  193,  194. 

Conditional  surrender 
of  copyholds,  526. 

Confirmatio  Oartarum,     See  25  Edw.  1, 
in  Table  of  Statutes. 

Confirmation, 

deed  of,  414,  415. 
implied,  414. 
technical  words  of,  414. 

Conquest, 

colonies  gained  by,  60,  61. 

Consanguinity,  302. 
collateral,  302. 
degrees  of,  302,  303. 
lineal,  302. 

Consideration,  245,  383. 
nominal,  424. 
omission  to  mention,  384. 
pecuniary,  384,  425. 

ConsoUdated  regulations, 
of  Inns  of  Court,  8  n. 


Constable,  high, 
of  hundred,  76. 

Constitutions, 
legatine,  35. 
provincial,  35. 

Constructive  seisin,  292. 

Constructive  trusts,  253  n. 

Contingency, 

with  a  double  aspect,  218,  219. 

Contingent  limitation  in  settlement, 
duty  on,  573. 

Contingent  remainder, 

creation  of,  since  1877.  .435. 
destruction  of,  222—224. 
equitable,  224,  255. 
freehold,  221,  430,  431. 
limitation  of,  216—220. 
preservation  of,  222. 
rules  regulating,  218 — 223. 
trustees  to  preserve,  223. 
vaUdity  of,  223. 

Contingent  Remainders    Act,  1877 . . 
223,  435. 

Continual  claim,  403. 

Contra  pacem 

offences,  78,  79. 

Contract, 

custom  affecting,  26. 
infant's  power  to  make,  373,  374. 
length  of  title  under,  359,  360. 
'  open,'  for  sale  of  land,  358. 
recital  of,  in  conveyance,  383. 
sale  of  land,  for,  357,  358. 
tenant  for  life's  power  to  make, 
545,  546. 

Control,  Board  of,  65,  67. 

Conventional  estates,  160. 

Conveyance, 

alien's  abihty  to  make,  376. 
appointment  ancillary  to,  437. 
attainted  person  could  not  make, 

371,  372. 
attestation  of,  395,  396. 
capacity  to  make,  369. 
ceremonies  in,  402,  403. 
collateral,  419. 
common  law,  401 — 412. 
completion  of,  368,  392. 
consideration  for,  425. 
convict  cannot  make,  371,  372. 
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Conveyance — cont. 

corporation's  power  to  make,  342, 

369,  370,  371. 
cost  of,  366,  367. 
covenants  in,  388,  389. 
date  of,  382. 
deed    necessary   for,    402,     403, 

406,  407,  414,  415,  419,  425, 

426. 
engrossing  of,  393. 
exceptions  in,  386. 
execution  of,  368,  393,  395. 
feofiment     distinguished     from 

ordinary,  404,  422. 
form  of,  380,  381  et  seq. 
general  words  in,  386. 
grantor's  inability  to  alter,  435, 

436. 
infant's  capacity  to  make,  373, 

374. 
innocent,  439. 
in  pais,  400. 
lawful,  439. 
lunatic's  power  to  make,  371^ — 

373. 
married  woman's  ability  to  make, 

374^376,  451—456. 
mutual,  411. 
operative  words  in,  385. 
parties  to,  382. 
record,  by,  475. 
registration  of,  377,  476. 
reservations  in,  386. 
revocable,  420. 
stamps  on,  368. 
statute,  by,  475. 
statutory,  423  et  aeq. 
tenant  for  life,  by,  550. 
tenant  in  tail  of,  procedure  in 

maJdng,  444. 
tortious,  351,  439,  455. 
voluntary,  384,  389. 
writing  necessary  for,  402. 

Conveyancing  Acts,  385  et  seq. 

Convict, 

estate  of,  334,  371,  372. 

Coparcenary, 

dissolution  of,  238—240. 
estate  in,  236,  237. 

Copyholds, 

Acts  relating  to,  530 — 532. 
admittance  to,  620 — 528. 
alienation  of,  620,  521. 

in  parts,  527. 
commutation  of,  630. 


Copyholds — cont. 

compulsory  enfranchisement  of, 

431,  432. 
conveyance  of,  402,  526. 
custom  of,  32. 
descent  of,  305,  526. 
devise  of,  528. 
disclaimer  of,  378. 
enfranchisement    of,    435,    527, 

531,  532,  546. 
equitable  interests  in,  256,  305  n., 

529. 
estate  tail  in,  528,  529. 
estates  in,  187,  188. 
fines,  heriots,  etc.,  in,  136,  137, 
-   531. 

homage  in,  524,  531. 
inheritance  of,  136,  137. 
licence  to  demise,  520. 
married  woman,  of,  528. 
mortgage  of,  526. 
passing  of,  305  n.,  528. 
reliefs  in,  136. 

surrender  of,  431,  520 — 527. 
title  to,  520. 
voliintary    enfranchisement    of, 

531,  532. 
waste  in,  188,  189. 
waste,  lord's,  131. 

Copyhold,  tenure, 

creation  of  Aew,  136,  527. 
extinction  of,  527,  530—532. 
fines  in,  136,  137,  529,  530. 
heriots  in,  136,  137. 
incidents  of,  136,  137,  529,  530. 
inheritance  in,  135,  136. 
origin  of,  132,  134. 
principles  of,  136. 
wardship  in,  136,  137. 

Copyholder, : 

demise  by,  520. 
infant  as,  525. 
lunatic  as,  625. 
status  of,  135,  188,  189. 

Cornage,  tenure  by,  121,  122. 

Corodies,  262. 

Corporations,  369,  et  seq. 

alienations    by,    369,    370,   372, 

429. 
ecclesiastical,  342,  343,  369. 
lay,  369. 
leases  by,  370. 
mortgages  by,  369. 
municipal,  74,  370. 
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Corporations — conl. 

purchases  by,  369,  372. 
sales  by,  370. 
sole,  148,  338,  369,  370. 
statutory  alienation  by,  371. 

Corporeal  hereditaments,  103,  261. 
rent  from,  286. 
transfer,  291,  292. 

Corpus   jwris    canonici.     See    Canon 
law. 

Oorpna  jvris  civilis.    See  Civil  law. 

Corruption  of  blood,  332,  335. 

Costs, 

purchaser's,  366,  367. 
vendor's,  366,  367. 

Co-tenants.     See  Joint  tenanoj',  etc. 

Counterpart,  381. 

County,  73,  76—81. 
corporate,  80,  81. 
derivation  of,  76. 
parUamentary  representation  of, 
77. 

County  council,  78. 

County  courts,  77. 

County  palatine,  78,  79. 

County  rate,  78. 

Court  roll, 

surrender  entered  on,  526,  529. 
tenant  by  copy  of,  135. 

Court  baron,  106,  131,  135. 

Court  of  antient  demesne,  139. 

Court  of  wards  and  liveries,  119,  120. 

Court  of  Great  Sessions  in  Wales,  50. 

Coustumier,  Le  Qrand,  61. 

Covenant, 

absolute,  389. 

breach  of,  194,  351,  388,  389,  390, 

391,  548. 
expression  of,  in  lease,  390,  391, 

408,  409. 
implied,  390,  391,  500. 
qualified,  389. 

running  with  land,  391,  409. 
specific,  388. 

performance  of,  391. 
use  raised  upon,  245,  423. 
usual,  in  conveyance,  388. 
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Creditors, 

as  witnesses  to  wills,  459. 
claims  of,  324,  325,  326. 
payment  of,  324—326. 
simple  contract,  324. 
specialty,  324,  325. 

Crime, 

distinguished  from  civil  injury, 

Crosses  on  lands,  345. 

Cross-remainders, 

implied  in  wills,  463. 

Crown, 

debts,  326. 

forfeiture  to,  331,  347. 

grants  by,  160. 

islands  in  sea  belong  to,  339. 

land  held  from.  111,  112,  146. 

licence,  244,  343,  346,  347. 

prescription  affecting,  299. 

power  of,  over  subjects,  92,  93. 

rent  due  to,  289. 

re-union  of  free-fishery  with,  284, 

285. 
succession  to,  60,  51,  57,  315,  316. 
wreck  belongs  to,  339. 

Crown  colonies,  63. 

Cuicunque  aliquid  conceditur,  etc.,  398. 

Cujv£  eat  sohm, 

ejiis  est  usque  ad  caehim,  100. 

Curtesy, 

extent,  130,  167. 

joint  estate  not  subject  to,  234. 

tenant  by  the,  167,  168. 

trust  estates  subject  to,  254,  256. 

Curtilage,  386,  464. 

Custom, 

antiquity  of,  19,  21. 
certainty  of,  30. 
common  law  founded  on,  2,  20. 
compulsory  nature  of,  30. 
consistency  of,  31. 
construction  of,  32. 
continuous  exercise  of,  29. 
contracts  affected  by,  26. 
copyholds  founded  on,  135,  527. 
easements  claimed  by,  136,  293  n . 
feodal,  3. 
general,  18. 
inconsistency  in,  31. 
incorporeal  hereditaments  claimed 
by,  292. 
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Custom — cont. 

inheritance  by,  135,  136. 
legality  of,  28,  29. 
London,  26,  28. 
manorial,  26,  27,  30,  135,  136. 
mercantile,  26. 
Normandy,  of,  60. 
notorious,  27. 
particular,  18,  25. 
peaceable  enjoyment  of,  30. 
proof  of,  27. 

reasonable  nature  of,  29. 
rights  claimed  by,  293. 

Gustos  rotulorv/m,  425. 

Cy-pres  doctrine,  219. 

Cyrogra/phum,  380. 


D. 


Damages,  46. 

Date  of  deed,  382. 

Day, 

computation  of,  177. 
of  redemption,  202. 

Dean,  Forest  of,  282. 

Deanery,  rural,  71. 

Death, 

civil,  87. 
natural,  87. 

will  is  ambulatory  until,  454. 
speaks  from,  465. 

Death  duties.     See  Estate  Duty  and 
Succession  Duty. 

Debts, 

Ciown,  326. 

devises  liable  for,  324,  326. 

estates  pmr  autre  vie  in  satisfac- 
tion of,  324. 

estates  tail  liable  for,  157,  326. 

heir  liable  for,  324. 

personal  representatives  liable 
for,  304,  325. 

Decennary,  74. 

Declaration, 

dower  barred  by,  170,  172. 
statutory,  on  sale  of  registered 
land,  504. 


Declaratory 
law,  16. 
statutes,  38. 

Decretals,  34,  35. 

Decretum  Oratiani,  34. 

Dedi  et  concessi,  106,  114,  401,  405. 

De  Donis  ConditioTialibus.    See  West- 
minster II.,  Statute  of. 

Deed,  379  et  seq. 

acknowledgment  of,  374, 375, 392. 
ambiguity  in,  397. 
appointment  by,  436. 
attestation  of,  395. 
avoidance  of,  91. 
charitable  gifts  by,  346. 
consideration  in,  384. 
construction  of,  32,  396. 
conveyance  by,  402,  403^ 

copyholds,  526. 

freeholds,  388. 
counterpart  of,  381. 
covenants  in,  388,  389,  391. 
date  of,  382,  383. 
defeasance  of,  419. 
definition  of,  380. 
delivery  of,  381. 
disentailing,  451. 
distinctions    between    will    and, 
147,  148,  153,  154,  219,  398, 
455,  464. 
estoppel  by,  379. 
exchange  efieeted  by,  411. 
execution  of,  395. 
habendum  in,  387. 
inconsistent  clauses  in,  398. 
land  transferred  by,  471. 
lease  by,  648. 
material  for,  381. 
merger  by,  379. 
partition  by,  411. 
preparation  of,  382. 
receipt  in,  392. 
recitals  in,  383. 

registration  of,  475—477, 481, 482 
release  by,  412. 
repugnant  clauses  in,  398. 
requisites  of,  381  et  seq. 
sealing  of,  381. 
signing  of,  381. 
technical  words,  396,  397. 
testirrumium  clause  in,  392. 
transfer  of  land  by,  347 . 
validity  of,  22. 
variation  of,  379,  380. 
witnesses  to,  393. 
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Deed  of  arrangement, 

registration  of,  478,  479. 

Deed-poll,  381. 

Defeasance, 

deed  of,  419. 
mortgage  by,  419.  . 

Defectum  sanguinis,  328. 

Degrees  of  consanguinity,  302. 

Delivery  of  a  deed,  382. 

Delivery  of  possession, 
symbolical,  402. 

Demesne, 

seisin  in,  etc.,  181. 

Demesne  lands,  131. 

De  militibus  statute.     See  1  Edw.  2, 
St.  1,  in  Table  of  Statutes. 

De  minimis  non  curat  lex,  339. 

Demise.     See  also  Lease, 
definition  of,  404. 

Democracy,  definition  of,  14. 

Deposit, 

mortgage  by,  477. 

Derby, 

Earls  of,  lords  of  Man,  59,  60. 

Dereliction, 

lands  acquired  by,  339. 
property  lost  by,  95,  339. 

De  Religiosis,  statute.    See  7  Edw.  I, 
St.  2,  in  Tables  of  Statutes. 

Descendants,  312,  313. 

Descent,  302  et  seg. 
breaking  the,  323. 
canons  of,  302  et  aeq. 
oonsanguinity  rules,  302. 
copyhold  by,  137,  138,  524  el  seq. 
customs  of,  27,  28,  130,  131. 
doctrine  of,  302. 
feudal,  107,  108,  306—309. 
half-blood  admitted  in,  318. 
Inheritance    Act,     1833,    rules, 

303,  304,  et  seq. 
Land  Transfer  Act's  effect  upon, 

304. 
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Descent — cont. 

lineal  ancestors  in,  317,  318. 

origin  of,  107,  108. 

paternal   ancestors  preferred  to 

maternal  in,  317,  318. 
primogeniture  in,  312,  313,  314, 

315. 
representation  in,  314,  315. 
Tables  of,  302,  305,  321,  322. : 
title  by,  302,  322,  323  et  seq. 
traced  from  purchaser,  305,  312, 

313,  320,  321. 
trust  estates  subject  to,  251,  256. 

Determinable  estates,  187,  188,  221 — 
223. 

Devisee, 

disclaimer  by,  377,  378,  423,  424. 

entry  by,  473. 

heir  as,  311,  312. 

Hability  of,  for  debts,  324,  325. 

Devise, 

construction  of,  641  et  seq. 
conveyance  by,  471,  472. 
copyholds,  of,  427,  428,  469,  522, 

523. 
executory,  427,  428,  471—473. 
fraudulent,  323,  324. 
history  of,  458,  459. 
lapse  of,  467,  468. 
repugnant  clauses  in,  398. 
revocation  of,  458,  462. 
solemnities  attending,  459—462. 
trustees  benefiting  by,  466,  467. 

Digest,  Justinian's,  2  n.,  32  et  seq. 

Diocese,  definition  of,  70. 

Directory  law,  16. 

Disabling  statutes,  39. 

Disclaimer, 

by  devisee,  377,  378,  473,  474. 
heir,  377,  473,  474. 
married  woman,  452, 
tenant,  351. 
forfeiture  by,  351. 
of  copyhold,  378. 
tenure,  351. 
trust  estates,  378. 
parol,  351. 

Discontinuance 

of  estate  tail,  350,  404. 

Disentailing  deed,  451,  529. 
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Disparagement 

of  ward,  119,  120. 

Disposition, 

form  of  registered,  513,  514. 

Disseisin,  404. 

Distress  for  rents,  186,  187. 
definition  of,  286. 
division  of  land  by  tenant,  290. 
origin  of,  142,  143. 
rent  charge,  for,  287,  288. 

District  Councils, 

management  of  commons  by,  273. 

Disturbance 

of  fair,  ferry,  or  market,  280. 
watercourse,  275,  276. 

Dividends, 

apportionment  of,  164,  165. 

Divine  service, 

tenure  by,  140. 

Divisible  services,  241. 

Divorce, 

effect  of,  on  dower,  169. 

Documents  of  title, 

handing  over  of,  368,  369. 
registration  without,  488,  489. 

D(ym-Boc 

of  Alfred,  19. 

Doomsday  Book,  109,  110,  138. 

Dominus  Hibemiae,  54. 

Dominiis   Manerii.    See   Lord   of 
Manor. 

Dos.    See  Dower. 

Double  possibility,  219. 

Double  rent,  189,  190. 

Double  value 

of  land,  189,  190. 
marriage,  119,  120. 

Dower,  38,  39,  168  et  seq. 
assignment  of,  170,  171. 
attainted  person's  wife  formerly 

deprivefiof,  169,  170. 
barring  of,  172—175. 
common  law,  171. 
derivation  of  word,  169. 
divorce  destroys,  169,  172. 
effect  of  Settled  Land  Acts  on, 
535. 

[ 


Dower — cont. 

equitable  interest,  of,  171. 

extent  of,  130. 

fine  payable  on,  171. 

jointure  bar  of,  172,  173. 

judicial  separation  no  obstacle  to, 

169. 
loss  of,  169. 
nature  of,  170,  171. 
property  included  in,   170,   171, 

172,  173. 
tenant  in,  168,  535. 
time  allowed  for  payment  of,  171, 

172. 
trustee's  estate  subject  to,  255. 
uses  to  bar,  174. 

Duress,  85,  86. 

of  imprisonment,  85,  86,  91. 
per  minus,  86. 

Durham, 

county  palatine  of,  78 — 80. 
Court  of  Pleas  of,  79. 
University  of,  348. 

Duties.    See  Estate  Duties,  Succes- 
sion Duties. 

'  Dying  without  issue,' 
meaning  of,  470,  473. 


E. 

Easement,  492. 

abandonment  of,  299. 
custom  affecting,  293  n. 
definition  of,  262. 
extinction  of,  299. 
in  gross,  273,  274. 
nature  of,  265,  266. 
of  light,  276,  298. 

right  of  way,  273,  298. 

watercourse,  275. 
prescriptive  right  to,  295,  296. 
reservation  of,  387. 

East  India  Company, 

Court  of  Directors  of,  66. 
constitution  of,  64. 
dissolution  of,  6  3. 
powers  of,  64—66. 
Begulating  Acts  of,  65. 

East  Indies,  64. 

Acts  relating  to,  66. 

Ecclesiastical  corporations, 
alienation  by,  369, 
12] 
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Education,  legal,  7 — 10. 

formerly    no    provision   for,    at 
Orford  and  Cambridge,  2,  7. 

Edward  I.,  6,  48,  53. 

Edward  III.,  54. 

Edward  VI.,  136. 

Edward  the  Confessor, 

'  Laws '  of,  19,  73  n.,  111. 

Ejectment, 

action  of,  141. 

Ejuadem  generis  rule,  41. 

Election, 

jointure,  subject  to,  174. 

Elegit, 

writ  of — 

against  freeholds,  355. 
attornment  upon,  355. 

Elopement, 

dower  affected  by,  169. 

Ely,  Isle  of,  80. 

Emblements, 

clergy's  right  to,  163. 
customary  right  to,  180. 
hops  as,  163. 

lessee  entitled  to,  ISO,  181,  187. 
tenant  at  wiU  entitled  to,  186,  187. 
for  life  entitled  to,  162. 
years  entitled  to,  180, 
181. 
pv/r  autre  me  entitled  to, 
162. 
widow  re-married  cannot  claim, 
162,  163. 

Empress  of  India, 
title  of,  67. 

Enabling  statutes,  39,  536. 

Enclosure  Commissioners,  270,  271. 

Enfranchisement  of  copyhold,  527. 
Board   of   Agriculture's   consent 

to,  531,  532. 
compensation  for,  531. 
compulsory,  531,  532. 
sale  of,  361. 

tenant  for  life  may  effect,  546. 
voluntary,  435,  531,  532. 

Enfranchisement  of  settled  land, 
mortgage  for  purpose  of,  549. 
tenant  for  life  may  effect,  546. 
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England, 

Church  of,  53. 
civil  divisions  of,  73 — 76. 
ecclesiaetioal  divisions  of,  70 — 73. 
islands  adjacent  to,  58 — 61. 
kingdom  of,  48. 

English  law 

applied  to  colonies,  61 — 64. 

Ireland,  54,  55. 

Scotland,  51. 
study  of,  67. 

Enlargement  of  term, 

into  fee  simple,  183 — 185. 

Enlarger  Veataie, 

release  by  way  of,  412. 

Enlarging  statutes,  39. 

Enrolment 

of  charitable  assurances,  347. 
bargain  and  sale,  426,  449. 
deed  of  assignment,  449. 
disentailing  deed,  446. 
gift  in  mortmain,  347. 
surrender  not  necessary,  528. 

Enrolments,  statute  of.    See  27  Hen. 
8,  c.  16. 

EntaU, 

barring  of,  156,  157. 

common  recovery   bar  to,    155, 

446,  447. 
copyholds  subject  to,  188. 
customary  recovery  bar  to,  528. 
debts  charged  on,  157. 
deed  barring,  451. 
dignities  may  be  subject  to,  152. 
distinction  of  sex  in,  153. 
equitable,  449,  529. 
evasion  of,  155. 
female,  153. 
fine  bar  to,  157,  455. 
forfeiture  of,  155. 
form  of,  154. 
general,  152. 
incorporeal    hereditaments    not 

strictly  subject  to,  152. 
latent,  165. 
male,  153. 
merger  does  not  operate  on,  226, 

227. 
offices  may  be  subject  to,  152. 
origin  of,  151. 

personal  chattels,  not  in,  152. 
quasi,  468. 

reversion  of,  to  Crown,  445. 
special,  152. 
surrender  may  bar,  528. 
vesting  order  bar  of,  451. 
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Entire  services,  241. 

Entireties, 

tenants  by,  232. 

Entry, 

bargain  and  sale  complete  with- 
out, 425. 
by  heir,  473. 
devisee,  473. 
landlord,  409. 
lessee,  180. 
lord,  327. 
exchange  completed  by,  410. 
on  breach  of  condition,  194,  195, 
409. 
covenant,  193,  194, 
199,  548. 
recovery  of  land  by,  290. 
right  of,  194,  196,  404,  407,  457, 
648. 

Entry  and  feoffment, 

release  by  way  of,  414. 

En  ventre,  infant,  86,  221,  222,  440, 
441. 

Equitable 

interests,  copyholds,  305  n.,  devise 

of,  456. 
examples  of,  259. 
waste,  161,  162. 

Equity, 

conflict  with  common  law,  46. 

courts  of,  46. 

lease  in,  182. 

origin  of,  45,  46. 

trust  in,  253. 

use  in,  251,  252. 

Equity  of  redemption,  203. 

Error,  writ  of, 

from  Ireland,  56,  57. 

Escheat,  26,  128. 

Crown's  claim  of,  299,  334,  335. 
forfeiture  distinguished  from,  332 
modern  statutes  affecting,  369 — 

372 
nature  of,  121,  327. 
propter  defectum- sanguinis,  328. 
propter  delictum  tenentis,  332. 
title  by,  301,  327. 
trust  estate  subject  to,  256,  258. 

Escrow,  382. 

Escuage,  121,  122,  123,  124. 


Estate, 

conditional,  157. 
conventional,  160. 
definition  of,  144. 
legal,  245,  493. 
particular,  211. 
personal,  98. 
real,  98. 

Estate  at  sufferance,  181. 

Estate  at  will,  356,  357. 
assignment  of,  186. 
copyhold  is,  187,  188. 

Estate  by  the  curtesy,  167,  168. 
incidents  of,  167,  168. 
origin  of,  167. 

Estate  duty,  560,  572. 
aggregated,  669. 
commutation  of,  573. 
deductions  allowed,  566,  567. 
errors  in  amount  of,  571. 
exemptions  from,  578 — 580. 
interests  in  land  for  purposes  of, 

561—564. 
lands  subject  to,  561,  564. 
mode  of  payment  of,  668,  669. 
personal  estate  on,  571. 
postponement  of  payment  of,  569. 
property  subject  to,  561 — 565. 
rates  of,  660,  568. 
settlement,  572. 
valuation  for,  565,  666. 
when  payable,  569. 

Estate  for  life,  159—175,  473. 
definition  of,  159. 
duration  of,  160. 
emblements  on,  162 — 165. 
grant  of,  160. 
incidents  of,  162 — 165. 
waste  on,  161. 

Estate  for  years,  176—186. 
commencement  of,  179. 
creation  of,  181. 
definition  of,  176. 
duration  of,  179,  183 — 186. 
emblements  upon,  178,  181. 
limitation  to,  178. 
origin  of,  177. 
termination  of,  182,  183. 
waste  on,  180. 

Estate  in  common, 
definition  of,  240. 
equitable,  242. 
partition  of,  242. 
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Estate  in  coparcenary, 
definition  of,  236,  237. 
dissolution  of,  238—240. 
interests  in,  236,  237. 
partition  of,  238,  239. 
possession  of,  238. 
severance  of,  240. 
title  to,  236,  237. 

Estate  in  expectancy, 
definition  of,  210. 

Estate  in  fee  simple, 

cestui  que  use  clothed  with,  433. 
debts  attached  to,  323,  324. 
definition  of,  145. 
reversion  of,  211. 

Estate  in  fee  tail,  472,  473. 
barring,  446,  528,  529. 
conveyance  of,  404. 
creation  of,  154. 
definition  of,  151. 
devise  of,  154. 
disadvantages  of,  155. 
equitable,  529. 
female,  163. 
forfeiture  of,  155. 
general,  153. 
male,  153. 
merger  in,  226. 
origin  of,  148—152. 
reversion  of,  211. 
special,  152. 
unfettering  of,  156,  157. 

Estate  in  joint  tenancy, 
definition  of,  229. 
dissolution  of,  234,  235. 
partition  of,  234. 
properties  of,  230,  231. 
severance  of,  234,  235. 
survivorship  in,  232,  233 

Estate  in  possession, 
definition  of,  210. 

Estate  in  remainder, 

creation  of,  215—228. 
definition  of,  210. 

Estate  in  reversion, 
definition  of,  211. 
incidents  of,  211,  212. 

Estate  of  inheritance, 
nature  of,  145. 

Estate  upon  condition,  351. 
expressed,  192. 
implied,  191. 


Estate,  pitr  avire  vie,  159,  179  n,  338, 
456,  457. 
devise  of,  337,  456,  457. 
emblements  upon,  162. 

Estoppel,  379. 

Estovers.    See  also  Common, 

rights  of  tenants  to,  160,  ISO. 

Eton  College, 

exemption  as  to  mortmain,  348. 

Eviction,  354. 

apportionment  of  rent  on,  290. 
in  case  of  jointure,  157,  158. 

Evidence, 

interpretation  of  deed  by  external, 

397. 
rule  of,  as  to  purchaser,  306. 
immemorial  user,  296. 
lost  grant,  as  to,  296. 

Excessive  bail,  89,  90. 

Exchange, 

conveyance  by,  166, 354, 410,  411. 
dealings  in  settled  land  by,  542, 

546,  550. 
deed  of,  410. 

entry  necessary  to  complete,  410. 
impUed  warranty  in,  410. 
of  benefices,  410. 

Executed  use,  247. 

Execution  of  deed,  393. 

Execution  of  will, 
requisites  for — 

p^ublioation,  458,  460,  461. 

signature,  458,  460. 

witnesses,  458,  469. 

writing,  468,  460. 
revocation  of,  461,  462. 

Executor, 

disposition  by,  394. 
emblements  go  to,  181. 
estate  duty  paid  by,  550,  571. 

in,  178,  254,  571. 
will  may  be  witnessed  by,  461. 

Executory 

devises,  471,  472,  473. 
interest  in  lands,  441. 
limitation,  will  as,  472. 
remainders,  435,  472. 
uses,  433, 434,  437,  440,  441,  471. 

Executory  limitations,  214,  223. 
15] 


l^IDEX. 


Exile,  91,  92. 

Expectant  estates,  211,  212. 

Expiring  laws, 

continuance  of,  44 

Expressio  unius  excluaio  alterius,  330. 

Extinguishment 

of  common,  270,  271,  299. 
copyhold,  531,  532. 
incorporeal  hereditaments,  270, 
271,  299. 
release  by  way  of,  414. 

Extra-parochial  places,  73. 

Extravagantes  communes,  35. 

Extravagantes  Joharmis,  35. 

Eyots,  339. 

Eyre,  justices  in,  118. 


F. 

Fairs  and  markets,  279 — ^281. 
right  to  hold,  279. 
toU  of,  279—280. 

Earm  (ox  feorme),  408. 

Farmer,  derivation  of  word,  142. 

Farmhouse,  543. 

Fealty,  113,  114,  124,  125,  126,  211. 
oath  of,  106,  125,  132. 

February  29th,  176. 

Fee,  465,  466. 

base,  149,  150,  448. 
conditional,  150 — 151. 
definition  of,  146. 

Fee  farm  rent, 

creation  of,  289. 
definition  of,  289. 

Fee  simple, 

abeyance  of,  146,  147. 
alienation  of,  356. 
conditional,  150,  151. 
conveyance  of,  31,  213,  215,  390, 

391,  394,  395,  404. 
copyhold  in,  31,  32. 
creation  of,  147,  148. 
debts  attached  to,  323,  324. 
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Fee  simple — cont. 

definition  of,  146. 

devise  of,  153,  466. 

limitation  of,  153. 

nature  of,  146. 

prescription  by  tenant   of,  294, 

295,  298. 
qualified,  149. 
reversion  of,  211. 
tenant  in,  537. 
tortious,  445. 
use  of  phrase,  388. 

Fee  tail, 

creation  of,  154. 
definition  of,  151. 
devise  of,  154. 
female,  153. 
forfeiture  of,  155. 
general,  152. 
male,  153. 
origin  of,  151. 
reversion  of,  208. 
special,  152. 

Felony, 

escheat  on  conviction  for,  26  n., 

287. 
trustee  convicted  of,  288. 

Female  wards, 

marriage  of,  119,  120. 

Feme  covert, 

conveyance  by  or  to,  374,  375 

376. 
will  of,  445,  446. 

Feodum.    See  Feudum. 

FeofEee,  145,  403. 

Feoffee  to  uses,  245,  345,  422. 

Feoffment,  31, 130,  145, 159, 401—404 
by  infant,  373. 
lunatic,  372. 
deed  of,  106,  402,  403. 
definition  of,  401. 
estates  conveyed  by,  404. 
forfeiture  by,  349. 
livery  of  seisin  necessary  for,  401, 

403.  , 

tortious,  404,  405,  438,  439. 
to  uses,  245,  422,  438,  439. 
writing  necessary  to,  402. 

Feoffor,  145,  403. 

Feorme,  407. 
I  Ferae  naturae,  281. 
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Ferries, 

right  of,  278. 
toll  of,  280. 

Feudal  system,  103  et  seq. 
hardships  of,  110,  111. 
introduction   of,    into    England, 

103,  108, 109,  110. 
origin  of,  103. 

Feuds, 

definition  of,  104. 
descent  of,  107,  108. 

grant  of,  106. 
ereditary,  104,  105,  306,  307. 
honorary,  108. 
law  of,  116,  117. 
military,  107,  108,  114. 
nature  of,  103—105,  125. 
origin  of,  103. 
proper,  108,  109. 
transfer  of,  30. 
varieties  of,  107. 

Feudum, 

antiquiim,  307,  316. 

apertum,  327. 

avitwm,  307. 

improprium,  109. 

matemum,  316. 

miliiare,  114,  126,  127. 

novum,  307,  316. 

novum  ut  anUquwm,  307,  316. 

paternum,  307. 

proprium,  109. 

Filiua  mulieratus,  328. 

FiUus  nulUibs,  328. 

Fine  (conveyance),  444,  453. 
barring  by,  445. 
copyhold,  529,  530. 
conveyance  by  married  woman, 

444,  451. 
distinguished  from  recovery,  445. 
levy  of,  445. 
(penalty), 

alienation  on,  120, 128, 137, 156, 
444. 

death  of  tenant,  on,  136. 

delivery  of  land,  on,  118. 

marriage,  on,  133. 
reasonable,  137. 

Fire-bote,  180. 

First  fruits,  117. 

Fish, 

property  in,  285. 


Fisheries,  268,  269,  284. 

Fitzherbert,  24. 

Fhta,  24. 

Flogging,  88. 

Folk-right,  104,  105. 

Foreclosure,  209. 

Foreshore,  73. 

Forest, 

franchise  of,  281,  282. 
laws  of,  281,  282. 

Forests,  royal,  282. 

Forfeiture,  191,   244,   342,    349,  430, 
526. 
by  alienation  for  unlawful  pur- 
pose, 342. 
attainder,  332,  333. 
abolished,  334. 
breach  of  express  condition, 

199,351. 
misuser    of    franchise,    299, 

352. 
nonuser,  352,  533. 
wrongful  alienation  of  tenant, 

349,  350,  438. 
wrongful  disclaimer  of  tenant, 
350. 
definition  of,  342. 
distinguished  from  escheat,  332. 
estates  tail,  subject  to,  155,  156. 
franchise,  of,  280. 
incident  to  feuds,  117. 
modern  statutes  afEeoting,  369 — 

371. 
reUef  against,  197—200. 
remission  of,  234,  235. 
title  by,  192,  342  et  seq. 
to  Crown,  332—335. 

lord,  520. 
trust  estate,  of,  255,  257. 

Fowls  of  warren,  283. 

Franchises,  277—285. 

Crown  grant  of,  277,  284,  285. 
extinction  of,  290. 
forfeiture  of,  280. 
manorial,  278. 
prescriptive,  278. 

Frank-pledge,  73  n. 

Frank-tenement.    See  Freehold. 
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Frankalmoign,  124,  140,  148. 
services  in,  140. 

ftauds,  Statute  of.     See  29  Car.  2, 
c.  3,  in  Table  of  Statutes. 

Fraudulent  conveyance,  41. 

Free  fishery,  284,  285. 

Free  services,  113,  114. 

Free  socage,  113,  114,  123,  124,  125. 
character  of,  124. 
compared    with    knight-service, 

125  et  seq. 
incidents  of,  124  et  aeq. 

Free  warren,  283. 

Freehold,  97,  138,  188,  406. 

contingent  remainder,  220,  221. 
conveyance  of,  377, 404, 424,  432, 

433. 
creation  of,  in  futuro,  214,  432, 

433. 
definition  of,  145. 
delivery  of,  145,  214. 
devise  of,  471. 
in  futuro,  214,  432,  471. 
kinds  of,  145. 
livery  of,  214. 
origin  of,  128, 
registration  of,  478,  479, 484,  485, 

490,  491,  517. 
remainder,  214,  215,  220,  221. 
transfer  of,  145. 

Freeholders,  73. 

Fruit  trees,  163. 


G. 

Gains,  33  n. 

Oame,  283. 

Gaols,  maintenance  of,  78. 

Garden,  public,  545. 

Gascoigne,  55. 

Gavelkind,  custom  of,  25,  27,  31,  130, 
374. 
descents  in,  304. 


Gestation,  period  of,  440. 
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Gift, 

by  will,  346,  348. 
technical  meaning  of,  357. 
to  charities,  344 — 349. 

Glanville,  24. 

Glebe  ascripti,  113. 

Gloucester,  Statute  of.    See  6  Edw.  1, 
0.  5,  in  Table  of  Statutes. 

Good  consideration,  376. 

Gormanstown,  Lord,  55.     . 

Government,  forms  of,  14. 

Governor 

of  colony,  61. 

Governor-General 
of  India,  64^-67. 

Grand  Coustumier,  Le,  60. 

Grand  serjeanty,  tenure  by,  121,  124, 
129. 

Grant, 

alteration  of,  435,  436. 
common  law,  385,  405,  428. 
conveyance  by,  405,  427,  428. 
copyhold,  of,  627. 
estates  for  Ufe,  406. 
incorporeal   hereditaments,   292, 

405. 
prescription  based  upon,  295. 
use  of  word,  385. 
waste,  527. 

Grant,  Royal, 

construction  of,  399. 

Grant  to  uses,  245,  246,  427. 

Grass,  163. 

Gratian's  Decree,  34,  35. 

Great  Session, 
courts  of,  50. 

Greenwich, 

market,  280. 

Gregorius,  Laws  of,  33. 

Gregory  IX.,  35. 

decretals  of,  34,  35. 

Ground  game,  283. 

Grouse,  283. 
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Growing  crops,  180. 

Guardian, 

authority  of,  over  ward,  119,  120, 

127. 
in  chivalry,  117,  118. 

copyhold,  136,  137. 

socage,  126,  127. 
power  to  appoint,  127,  128. 

Guernsey,  60,  61. 

Guienne,  SS. 


H. 
Eaheas  Corpue,  writ  of,  61,  89,  90,  91. 

Habeas  Corpus  Act.    See  31  Car.  2, 
u.  2,  in  Table  of  Statutes, 
provisions  of,  89,  90,  92. 
suspension  of,  90. 

Habendum,  387. 

Haereditas  nunquam  ascendit,  316. 

Hainault  Forest,  282. 

Half-blood, 

exclusion  of,  309,  318,  319. 
inheritance  through,  319,  320. 
rule  of  descent  as  to,  317,  318. 

Hares, 

beasts  of  warren,  283. 

Harrow, 

exemption  as  to  mortmain  affect- 
ing, 348. 

Hay-bote,  161,  180. 

Headborh,  74 

Health, 

injuries  affecting,  85,  86,  87. 

Hedge-bote.    See  Hay-bote. 

Heir, 

admittance  of,  524,  525. 
apparent,  303. 
common  law,  22,  149,  150. 
definition  of,  149,  153,  224,  302. 
disclaimer  by,  377,  378. 
entry  of,  473,  474. 
knighthood  of,  119. 
Uabilities  for  debts,  323,  324,  338 
limitation  by  use  of  word,  224, 
311,  312,  409. 
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Heir — eont. 

married  woman's,  374,  375. 

presumptive,  303. 

right  of,  acquired  by  purchase, 

310,  322,  323. 
use  of  words  in  deeds,  147,  148, 

149,  153,  387,  388,  430. 

Heirlooms,  101. 

Henry  I.,  80,  111,  116,  167. 

Henry  III.,  7,  80,  111. 

Henry  IV.,  59. 

Henry  VI.,  149. 

Hennr  VIIL, 

King  of  Ireland,  54. 

Hereditament, 

corporeal,  101,  102,  103  et  sea., 

152,  517. 
incorporeal,  101,  152. 
meaning  of,  101,  102. 

Heriot,  137. 

Hermogenes,  Laws  of,  33. 

Hexhamshire,  79. 

High-water  mark,  70. 

Highways,  273. 

Hmde  Palmer's  Act.    See  32  &  33 
Vict.  c.  46,  in  Table  of  Statutes. 

Hobhouse's  Act.    See  1  &  2  Will.  4, 
c.  60,  in  Table  of  Statutes. 

Holding  over 

by  tenant,  189,  190. 

Holy  Scriptures,  11. 

Homage,  106,  523,  524,  531. 
presentment,  by,  523. 

Homicide,  85,  86. 

Honor,  definition  of,  131,  132. 

Honorary  services,  121. 

Hops, 

aa  emblements,  163. 

House.    See  also  Mansion  House, 
livery  of,  403. 
scope  of  word,  386,  464. 

House-bote,  161,  180. 

House  of  Commons.    iSee  Parliamen- 
tary Representation. 
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House  of  Lords, 

appellate  jurisdiction  of,  51,  57, 
58. 

Hundred, 

compensation  levied  on,  76. 
division  of  counties  into,  73. 
government  of,  76. 

Hundred  Court,  76. 

Husband, 

consent   of,    to   conveyance    by 

wife,  451. 
conveyance  of,  to  wife,  432. 
tenant  with  wife,  231. 


I. 

Id  cerium  est, 

quod  cerium  reddi  potest,  30,  178, 
285. 

Idiot.    See  Lunatic. 

Illegal  condition,  196. 

Immemorial  usage,  21,  28,  295,  296. 

Impeackment  of  waste,  161,  162,  543, 
551,  552,  556. 

Imperial  Conference,  69. 

Implied  condition,  191. 

Implied  covenant,  389,  390. 

in  case  of  registered  land,  500. 

Implied  cross-remainders,  463. 

Implied  trust,  253. 

Implied  use,  429. 

Impossible  condition,  196. 

Imprisonment, 

definition  of,  91. 
duress  of,  86,  91. 

Improper  feuds,  109. 

Improvements,  552. 

certificate  aa  to,  566. 

costs  of,  654,  555. 

court's    jurisdiction    concerning, 

555,  556. 
insurance  of,  556. 
maintenance  of,  566. 
scheme  of,  556. 
trustees  consent  to,  555. 
waste  committed  for,  566. 


Incloaure  Acts,  270,  271,  411. 

Inclosure  commissioners,  271. 
awards  of,  271. 

Inclosure  of  common,  270. 

Income, 

accumulation  of,  442. 
definition  of,  551. 

Incorporeal  hereditaments, 
conveyance  of,  291,  292. 
creation  when  held  in  gross,  266. 
customary  claims  to,  292. 
escheat  of,  299. 
lease  of,  407, 

nature  of,  101,  260,  261,  291,  292. 
negative,  260,  261. 
positive,  260,  261. 
prescriptive  claim  to,  292. 
release  of,  299. 
reservation  of,  291,  292. 
title  to,  291,  292. 

Increment  Value  duty, 
rate  of,  582. 
recovery  of,  582. 
settled  land  on,  582. 
when  payable,  581, 582. 

Incumbrances,  591. 
certificate  of,  594. 
liabilities  which  are  not,  491. 
notice  of,  494. 

Indemnity, 

in  case  of  registered  land,  516. 

Indenture,  424. 

India, 

acquisition  of,  64. 
Council  of,  67,  68. 
Empress  of,  67. 
Governor-General  of,  65. 
imperial  control  of,  65. 
mutiny  in,  66. 
native  states  in,  66. 
Presidencies  of,  66. 
Secretary  for,  67. 

Induction 

to  a  benefice,  402,  410. 

Infant, 

attorney  for,  525. 

contract  by,  374. 

conveyance  by,  31,  373. 

en  ventre  sa  mdre,  legal  status  of. 

84. 
feoffment  by,  31. 
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Infant — conl. 

purchase  by,  373. 

settlement  by,  374. 

trustee   acts   for,   under   Settled 

Land  Acts,  541. 
will  by,  374,  457. 

Inheritance, 

absolute,  145,  146. 
beginning  of,  96. 
beneficial  interests  in,  304. 
canons  of,  304  et  aeq. 
coUaferal,  302,  307,  318. 
custom  of,  26. 
definition  of,  302. 
escheat  of,  321. 
estates  of,  145,  237. 
feudal,  107,  108. 
half  blood  admitted  to,  319. 
words  of,  154,  465. 

Inhibition, 

entry  of,  in  Land  Begister,  507. 

Initiate, 

tenant  by  curtesy,  167,  168. 

Injury, 

civil,  84. 

Inland  Revenue  Commissioners, 
appeal  against,  570. 
certificate  of,  548. 

Innocent  conveyance,  350,  439. 

Innocent  IV.,  5. 


Inns 

of  Chancery,  6,  7  n. 
Court,  6,  6  n.,  7,  8. 

In  pari  materid, 
statutes,  41. 

Inquisitio  post  mortem,  118. 

Inrolment.    See  Enrolment. 

Insane  persons.    See  Lunatics. 

Inspection 

of  title  deeds,  358—369. 
land  register,  512. 

Instalments,  payment  by, 
of  estate  duty,  569. 

settlement   estate   duty, 

579. 
succession  duty,  580. 


Institutes 

of  Justinian,  32,  33. 

Institution 

to  a  benefice,  401,  402,  409. 

Insurance  by  mortgagee,  207. 

tenant  for  life,  556. 

Intercommoning,  263. 

Interesse  termini,  180,  407,  413. 

Interest 

on  estate  duty,  572. 

Interests  in  expectancy,  566. 
reversionary,  228. 


578: 


Interpretation  Act,  1889.  See  52  & 
53  Vict.  u.  63,  in  Table  of 
Statutes. 

Interpretation  of  statutes, 
i^ea  for,  39  et  seq. 

Investigation  of  title,  358. 
costs  of,  367—369. 
questions  arising  on,  357 — 369. 

Investments, 

tenant  for  life's  control  over,  553. 
trustee,  551 — 554. 
varieties,  552,  553. 

Ireland, 

acquisition  of,  54. 

courts  in,  57,  58. 

English  laws  in,  54. 

Lord  Lieutenant  of,  93. 

Parliament  of,  54,  55. 

peers  of,  57. 

representation  in  Parliament,  55. 

union  of,  with  England,  57. 

Islands, 

property  in,  339. 

Isle  of  Ely,  80. 

Isle  of  Man,  59. 

owners  of,  59,  60. 
purchase  of,  59. 
statutes  relating  to,  60. 

Isle  of  Portland,  48. 

Isle  of  Thanet,  58. 

Isle  of  Wight,  58. 

Issue, 

failure  of,  154,  165,  469,  470. 
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J. 

Jamea  I.,  23,  54,  59,  123. 
canons  of,  36. 

Jersey,  60. 

John  of  Gaunt,  78. 

John  XXII.,  Pope,  34. 

Joint  tenancy, 

dissolution  of,  234,  235. 
nature  of,  229—236. 
registration,  508. 

Jointure, 

distinguished  from  joint  tenancy, 

230. 
nature  of,  172,  173. 

Judges,  originally  clerics,  2,  5. 

Judgment 

against  estate  tail,  157. 
registration  of,  479,  480. 

Judicature  Acts  (England), 
system  under,  46. 

Judicial  separation, 

effect  of,  on  dower,  169,  170. 

Judiciary, 

functions  of,  22. 

Jvjra  regalia, 

definition  of,  78. 

Jurats  in  Channel  Islands,  60. 

Jury, 

custom  tried  by,  27,  28. 

Jiis  accrescencK.    See  Survivorship. 

Jiis  ad  rem,  402. 
in  re,  402. 

Jus  gentiv/m,  12. 

Justices  in  eyre,  118. 

Justiciary,  Court  of,  51. 

Justinian,  laws  of,  11,  32  et  seq. 


K. 

Kent, 

gavelkind  in,  25,  27,  31,  129,  130, 
304,  374c 
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King, 

not  liable  for  laches,  189. 
paramount  lord.  111,  112. 

Kingdom,  prohibition  to  leave,  91,  92. 

King's  Bench,  Court  of, 

appeal  to,  from  Ireland,  56,  S7. 

King's  Case,  316  n. 

Kingston  Lisle,  149. 

Knight  of  the  shire,  77. 

Knighthood,  114,  119. 
compulsory,  119. 

Knight  service  tenure,  113,  114,  121, 
125. 
aboUtion  of,  123,  355. 
character  of,  114. 
compared  with  free  socage,  125. 
degeneracy  of,  123. 
duties  of,  114,  115. 
guardian  in,  117,  118. 


Labour,  property  acquired  by,  95. 

Laches,  King  not  liable  for,  189. 

Lancaster, 

county  palatine  of,  78,  SO. 
Court  of  Common  Pleas  of,  79, 80. 
duchy  of,  80. 

Land, 

arable,  264. 

certificate,  delivery  to  purchaser, 
499 

compulsory  purchase  of,  97. 

covenants  on  conveyance  of,  388. 

Crown  owns  all.  111,  112. 

definition  of,  99,  385. 

disposal  of,  97. 

estate  in,  144,  145. 

interests    in,    for    purposes    of 
estate  duty,  561 — 564. 

origin  of  property  in,  94 — ^96. 

powers   of  registered   owner  of, 
483. 

qualification   of   registered   pro- 
prietor of,  485. 

registration  of,  485. 

registration   of   writ   and   order 
relating  to,  477,  479,  480. 

rights  of  registered  proprietor  of, 
493. 
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Land — cont. 

sale  of,  359—369. 

for  charitable  purposes. 
348. 
settled,  538. 

Land  certificate, 

contents  of,  512. 
delivery  to  purchaser,  499. 
deposit  of,  513. 
endorsements  on,  513. 
grant  of,  512. 
loss  of,  513. 
production  of,  513. 

Land  charges, 

definition  of,  479. 
re^tration  of,  477 — 480. 
voidance  of,  479. 

Land  Register 
charges,  511. 
inspection  of,  512. 
property,  510. 
proprietorship,  511. 
rectification  of,  514. 

Land  registry,  478,  479 
certificate  of,  395. 

Land  tax,  51. 

Land  transfer, 

object  of  Acts  concerning, 
484. 

Lapsed  devise,  467,  468. 

Lathes 

in  Kent,  76. 

Law.    See  also  English  law. 
canon,  3 — 5,  32,  34  et  seq. 
civil,  3,  4,  11,  17,  32—34. 
common,  2,  5,  13,  21,  22. 
definition  of,  15 
divine,  11. 

equity  fused  with,  46. 
language  of,  20. 
merchant,  26. 
municipal,  12,  13. 
nature  of,  16. 
of  nations,  12. 

nature,  11,  336. 
Boman,  3. 
sanction  of,  17. 
statute,  37  et  seq. 
unwritten,  2,  18. 

Law  books,  licensing  of,  24  n. 

Law  Society,  9. 


347, 


Law  Terms  Act,  1830.  See  11  Geo. 
4  &  1  Will.  4,  u.  70,  in  Table  of 
Statutes. 

Leap  year,  176 

Lease, 

agricultural,  179,  183. 
assignment    of,    290,    291,    361, 

418,  419. 
building,  547. 

covenants  in,  390,  391,  409,  548. 
deed    necessary    for,    392,    407, 

407  n.,  548. 
duration  of,  177,  181,  182,  406. 
ecclesiE^tical,  40. 
emblements  under,  163. 
forfeiture  of,  409. 
infutwro,  407. 
mining,  547. 
operative  words  in,  408. 
registered,  489,  491. 
renewal  of,  417. 
tenants  for  life  may  grant,  163, 

164,  547,  548. 
tenants  in  tail  granting,  1 56. 
termination  of,  188. 
under  power,  361. 
verbal,  407  n. 

Lease  and  release, 

common  law  form  of,  420. 
compound  conveyance  by,  425, 

426. 
disuse  of,  426. 
nature  of,  426. 

Leasehold, 

abstract  of,  360. 
bequest  of,  468. 
capital  money  arising  from  sale 

of,  552. 
conveyance  of,  389. 
incidents  of,  141,  142. 
registration  of,  487,  489. 

Leeds,  University  of,  10. 

Legacy  duty.    See  Estate  Duty  and 
succession  duty. 

Legal  memory,-  21,  28,  29,  296. 

Legal  representative,  246. 

Legal  waste,  161,  162. 

Legatine  constitutions,  35. 

Leges  posteriores 

priores  abrogant,  43. 
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Leges  scriptae,  18,  37. 

Iiegitimation,  329. 

Levant  and  covcharU,  267. 

Lex  Menatoria,  27  n. 

Lex  non  acripta,  18,  21. 

Lex  ecripta.    See  Leges  scriptae. 

Liber  Jvdicialis 
of  Alfred,  19. 

Liberties.    See  Franchises. 

LUeru/m  tenemenki/m,  145. 

Licence 

to  hold  in  mortmain,  244,  343, 
345—347. 

Life  estate,  159—174, 472,  473. 
definition  of,  159. 
duration  of,  160. 
emblements  of,  162 — 164. 
grant  of,  160. 
incidents  of,  162—164. 
waste  of,  161,  162. 

Lights, 

ancient,  276,  277,  298,  299. 

Limbs, 

defence  of,  85,  86. 
loss  of,  85. 

Limitation, 

conditional,  193. 
executory,  215,  223. 

Lineal  descent,  312  et  seq. 

Lis  pendens,  478. 

Littleton,  24. 

treatise  on  tenures,  by,  25. 

Liverpool,  University  of,  10. 

Livery 

in  deed,  403. 

law,  403. 
lying  in,  405. 
of  seisin,  115,  145,  179,  214,  291, 

401—403,  410,  412,  415,  416, 

424. 

Local  and  personal  Acts,  38. 

Local  authorities, 

gifts  of  land  to,  349. 
management  of  commons  by,  273. 
sales  of  land  by,  369,  370. 
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Local  Government  Board, 
consent  of,  to  loans,  371. 

Local  taxation,  77. 

Locke  King's  Act.  See  17  &  18  Vict, 
c.  113,  in  Table  of  Statutes. 

London, 

customs  of,  26,  28. 
government  of,  75. 
University  of,  10,  348 

London,  county  of, 

registration  of  title  in,  516. 

London  Government  Act,  1899.  See 
62  &  63  Vict.  c.  14,  in  Table  of 
Statutes. 

Long  terms,  183 — 186. 
creation  of,  184. 
enlargement  of,  into  fee  simple, 

184,  186. 
incumbrances  upon,  185. 
merger  of,  184. 
sale  of,  185. 
satisfied,  185. 

Lord  Chancellor,  447. 

licenser  of  books,  24  n. 

Lord  of  manor, 

consent  of,  to  inclosure,  271, 
lands  occupied  by,  131. 

Lord,  mesne,  112,  116,  117,  125,  343, 
346. 

Lordships.    See  Manors. 

' '  Lost  grant," 

evidence  as  to,  296. 
prescription  under,  296. 

Low  water  mark,  70. 

Lunar  month,  177. 

Lunatic,  447. 

conveyance  by,  372,  373. 
devise  by,  455,  456. 
purchase  by,  373. 
tenant  for  life,  as,  541. 
will  of,  373,  457 

Lunatic  asylums, 

maintenance  of,  78. 

Lying  in  grant,  or, 

in  livery,  405,  406, 

Lying  in  prender,  or, 
in  render,  285. 
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M. 

Magna  Carta.    See  9  Hen.  3,  c.  3,  in 
^ble  of  Statutes. 

Magnum  aervitivm,  121. 

Maiming,  88. 

Mala  grammatica  rum  vitiat  ehairtam,, 
396. 

Males, 

preference  of,  in  descent,  313. 

Mains  vsus  abohndua  est,  28. 

Man,  Isle  of,  60,  61. 

appeal  from,  to  Privy  Council,  59 
English  Acts  do  not  extend  to, 

59. 
Purchase  Act  of,  69. 

Manchester,  University  of,  10,  348. 

Manors,  72,  131. 
court  of,  131. 
customs  of,  26,  27,  31,  135,  188. 

Mansion  house,  239,  543. 

Manumission 

of  villeins,  134. 

Marginal  notes 

to  statutes,  42. 

Market.    See  Fairs  and  Markets. 

Market  towns,  74. 

Marketable  title,  359. 

Marlbridge,  Statute  of.    See  52  Hen. 
3,  c.  16,  in  Table  of  Statutes. 

Marriage, 

effect  of,  on  joint  tenancy,  231. 
in  ohivaky,  119,  120,  125,  126. 

socage,  128. 
legitimation  by  subsequent,  329. 
wfil  annulled  by,  461,  462. 

Marriage  settlement,  423. 
definition  of,  357. 

Married  woman, 

acknowledgment     of     deed     by, 

452. 
as  protector  of  settlement,  448. 

tenant  for  life,  541. 
conveyance   by,   375,   376,   444, 
453. 
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Married  woman — ami. 
copyhold  of,  529. 
estate  of,  168. 
will  by,  458. 

Master  of  the  Rolls,  9. 

custody  of  records,  23  n. 

Maternal  line  of  descent,  317,  318. 

MayTiem,  85,  86. 
Members  of  Parliament, 
for  Ireland,  67,  58. 

Scotland,  61. 

Wales,  49. 

Memory, 

time  of  legal,  21,  28.  29,  296. 

Merchants,  custom  of,  26. 

,  417. 
'doctrine  of,  226,  255. 
effect  of  Judicature  Acts  upon, 

227. 
estate  tail  outside  law  of,  227. 
fee  simple  conditional  subject  to, 

226. 
term  of  years  subject  to,  227. 

Merioneth,  49. 

Merton,  Statute  of.    See  20  Hen.  3, 
c.  7,  in  Table  of  Statutes. 

Mesne  lords,  112,  116,  117,  125,  306, 
343. 

Messuage,  100. 

Middlesex, 

registration  in,  476, 477, 495, 505. 

Military  tenures.  iSee  Knight  service. 

Minerals, 

mortgagee's  power  as  to,  206. 
sale  of,  545. 

Mines, 

property  in,  100. 
registration  of  title  in,  492. 
working  of,  651. 

Mining  leases,  647. 
rent  from,  551. 

Miscarriage, 

procuring,  85. 

Mischief,  40. 

Misuser, 

forfeiture  for,  299,  352. 
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Muter  k  droit,  414. 

Mitter  I'estate,  414. 

Monarchy, 

definition  of,  14. 

Money, 

bequest  of,  to  charitable  purposes, 
»     349. 
capital,  536,  550—556. 

Monk, 

legal  status  of,  87. 

Monmouth,  49. 

Monster, 

cannot  be  heir,  328, 

Month, 

definition  of,  177. 

Monthly  letting,  183. 

Moore,  Serjeant,  426. 

Mortgage,  46. 

consolidation  of,  208. 

conveyance  by,  389. 

dealings  in  registered  land  by, 

476,  477,  496,  518. 
definition  of,  200,  201. 
lease  under,  184. 
legal,  200. 
registered   owner   of   land   may 

make,  483, 484. 
sale  of,  208,  209. 
tenant  for  life's  power  to,  549. 
term,  not  registrable,  498. 

Mortgagee, 

dealings  in  registered  land  by, 

476,  477,  496,  518. 
death  of,  209. 
definition  of,  201. 
powers  of,  202,  203. 
realisation  by,  202. 
receiver  appointed  by,  206. 
statutory  powers  of,  204 — 207. 

Mortgagor, 

definition  of,  201. 
position  of,  202—205. 
statutory  powers  of,   205,   207, 
208. 

Mortmain, 

alienation  in,  301,  345—347. 
corporations  to  have  licence  in, 

343. 
Crown's  licence  in,  244,  297,  343, 

345—347. 
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Mortmain — cont. 

derivation  of,  343. 
exemptions  as  to,  348, 
religious  person  might  not  appro- 
priate in,  344. 

Mortmain,  Statutes  of, 

land  devised  under,  348. 

religious  houses  afEected  by,  343, 
345. 

use  subject  to,  244. 

wills  void  under,  346,  348. 
Moss  troopers,  92  n. 

Moveables,  disposal  of,  97. 

MuUer  puisne,  329. 

Munera,  104  n. 

Municipal  corporations,  74,  370. 

Municipal  law, 

definition  of,  5  n.,  12. 
divisions  of,  18. 
in  Scotland,  53. 
properties  of,  12 — 17. 

Museum, 

bequest  for,  348 

N. 

National  law,  12  n. 

Nations, 

law  of,  12. 

Natural  affection,  423. 

Natural  death,  87. 

Naturalisation,  331. 
effect  of,  376. 

Nature, 

law  of,  11. 

Ne  exeat  regno, 
writ  of,  91. 

Necessary  sustenance,  86. 

Neife,  133. 

Nemo  est  haeres  viventis,  147,  303. 

'  New  Code '  of  Justinian,  34  n. 

New  Forest,  282. 

New  style,  176. 

Niebuhr,  33  n. 

Nominal  rent,  347,  547. 
consideration,  425. 
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Non  compos  mentis.    See  Lunatic. 

Non-user, 

forfeiture  for,  299. 

Norman  conquest,  20. 

Norman  French, 
laws  in,  20, 

Northumberland,  Earl  of,  59. 

Norway,  kings  of,  59. 

Notice, 

entry  on  register,  607. 

Nova  statuia,  37  n. 

'  Novels '  of  Justinian,  32  et  seq. 

Nuisance,  273. 

NuUiusfiUus,  134,  329. 

0. 

Oath  of  fealty,  106,  126,  132. 

Occupancy, 

common,  336,  338. 

special,  338. 

title  by,  95,  96,  336—341. 

Office, 

grant  of,  191. 

Official  trustee 

of  charity  lands,  348. 

'  Open  '  contract,  358,  359. 

Original  deed,  381. 

Otho,  Caxdinal,  35. 

Othobon,  Cardinal,  35. 

Ouaterlemain,  118. 

Outlawry,  87. 

abolition  of,  87. 
attainder  on,  334  n. 

Ownership, 

loss  of,  94,  95. 
potential,  338. 
right  of,  95,  103—105. 

Oxford,  2,  348. 

teaching  of  law  in,  2,  3,  6,  10. 
Vacarius  at,  3. 
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Pais, 

conveyance  in,  400. 

Palatine  counties,  78 — 80. 

Pandects,  32  et  seq. 

discovered  at  Amalfi,  2  n. 

Paper,  381. 

Papirius, 

laws  of,  33. 

Paramount,  lord, 

distinguished   from   mesne   lord, 
112. 

Paravail,  tenant,  112. 

Parchment,  380. 

Parceners, 

customary,  236,  237. 
definition  of,  237,  238. 
descent  from,  238. 
distinguished  from  joint  tenants, 

237. 
equality    of    interest     between, 

238. 
estates  of  inheritance  only  held 

by,  237. 
partition  between,  238,  239,  323. 

Pardon, 

effect  on  corruption  of  blood,  333 

Pares  curUs,  107,  167. 

Pares  curiae,  107. 

Paris,  Treaty  of,  62  n. 

Parish, 

civil,  75. 

definition  of,  71,  75, 
division  of,  73. 
ecclesiastical,  71,  75. 
origin  of,  71—73. 
Poor  Law,  75.         / 

Parish  church,  71,  72. 

Park,  283. 

bequest  for,  348. 
metropolitan,  272. 

Parliament, 

statute  cannot  limit  power  of,  44 

Parliamentary  representation,  49,  51 
57—59,  77. 
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Parson,  71,  163. 

emblements  allowed  to,  163. 
exchange  by,  410. 

Parte  matemd,,  ex,  306. 

Parte  patem&,  ex,  306. 

Particular  estate,  211,  350. 
nature  of,  216. 
reversion  of,  211,  212. 

Particular  tenants,  350,  351. 

Parties, 

to  a  deed,  383. 
fine,  444. 

Partition, 

action  for,  238,  239,  242. 
by  parol,  411. 
deed  of,  411,  412. 
of  co-parcenary,  238. 

joint  tenancy,  235,  411. 

tenancy  in  common,  242,  411. 
statutes  relating  to,  234, ' 
tenant  for  lite  may  be  party  to, 

546. 
writ  of,  234,  238,  242. 

Partnership,  46. 

Partridge, 

a  fowl  of  warren,  283. 

Partus  seguitur  venirem,  134. 

Pasture,  common  of, 
appendant,  263. 

arable  lands  alone  entitle  to, 
264. 
appurtenant,  264. 
by  grant,  264. 

prescription,  264. 
because  of  vicinage,  264. 
definition  of  263. 
in  gross,  266. 
limited,  267. 
several,  268,  269. 

Patent  ambiguity,  397. 

Paternal  line  in  descent,  317,  318. 

Peers  of  Ireland,  57,  58. 
Scotland,  51. 

Pembrokeshire,  79. 

Penal  statutes, 

construction  of,  41. 


Percentage, 

estate  duty,  567,  568. 
settlement  estate  duty,  572. 
succession  duty,  577,  580. 

Permissive  waste,  161,  180,  186. 

Pernancy  of  profits,  210,  243. 

Perpetual  rents, 

creation  of,  291. 
redemption  of,  291. 

Perpetuities,  rule  against,  220,  439, 

441. 
application  of,  199,  200, 440, 441. 
executory  devises  subject  to,  472. 
other  limitations  subject  to,  440, 

441. 

Personal  estate,  98. 

estate  duty  on,  571. 

Personal  liberty, 
right  of,  89,  90. 

Personal  representative, 

copyholds  passing  to,  305,  528. 
debts  payable  by,  324. 
duty  payable  by,  569. 
freehold  lands  vest  in,  473,  474. 
real  estate  vests  in,  304. 
trust  estates  descend  to,  258. 

Personal  security, 
right  of,  84,  90. 

Per  stirpes,  315. 

Petit  serjeanig,  128,  129. 

Petition  of  Right.     See  3  Car.  1,  c.  1, 
in  Table  of  Statutes. 

Pheasant, 

a  fowl  of  warren,  283 

Piokage,  279. 

Piscary,  common  of,  239,  267. 

Plough-bote,  160,  161,  180. 

PoUoe  rate,  78. 

Poor  Law,  75,  78. 

necessities  provided  by,  86. 

Portland,  Isle  of,  68. 

Possessio  fratris,  etc.,  320. 

Possession, 

estates  in,  210. 
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Possessory  title, 

registration  with,  341,  486,  489. 

Possibility, 

oommon,  219. 

coupled  with  an  interest,  357, 

double,  218,  219. 

remote,  219. 

upon  a  possibility,  219. 

Posthumous  child, 

entitled  as  heir,  303. 

remainderman,  221, 
440,  441. 

Power, 

definition  of,  436. 
disclaimer  of,  438. 
general,  469,  470. 
lease  under,  361. 
of  appointment,  436. 
of  revocation,  436. 
release  of,  438. 
special,  469. 

PojTiings'  Laws,  55,  56. 

Praemunire,  92. 

Praetorian  edicts,  33. 

Preamble 

of  statute,  41. 

Precedent,  condition,  192,  196. 

Precedents,  27. 

courts  bound  by,  23. 

Predecessor, 

definition  of,  574. 

Preferments, 

exchange  of,  410. , 

Preliminary  Bar  examination,  8  n. 

Prender,  he  in,  255< 

Prerogativa  Regis.  See  17  Edw.  2,  o.  3, 
in  Table  of  Statutes. 

Prescription, 

affecting  landlord,  298. 
claims  by,  28,  292,  293. 
common  law,  292  et  seq. 
commons  by,  264,  266,  278,  279. 
computation  of    time  for,  269, 

270. 
Crown  not  affected,  299. 
duration  of,  296,  297. 
easements  by,  275,  276,  298,  299.  | 
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Prescription— com<. 

incorporeal     hereditaments     ac- 
quired by,  292. 
nature  of,  292  et  seq. 
personal  right,  292,  295. 
statutory,  293,  296—298. 

Presentment 

by  the  homage,  523. 

Preston's  Act.  See  55  Geo.  3,  u.  192, 
in  Table  of  Statutes. 

Presumption    of    immemorial    right, 
296.  ^ 

Presumptive  heir,  303. 

Primer  seisins,  116—119,  127,  137. 

Primitiae,  117. 

Primogeniture,  108,  313,  315. 

Principal  mansion  house,  643. 

Principal  value,  565. 

Private  Acts,  38,  42. 

Privileged  viUenage,  114,  138. 

Privity  of  estate,  413,  416. 

Privy  Council, 

appeal  to,  36,  69,  60. 

Pro  indimao,  234,  238. 

Probate  duty,  564. 

Proclamation,  13. 

Procreation,  words  of,  154. 

Production, 

of  cestui  que  vie,  228. 

Profits  a  prendre,  262. 
extinction  of,  299. 
prescriptive  right  to,  296. 

Profits  in  alieno  solo,  262,  268,  282. 

Proof  of  custom,  rule  of,  27,  28. 

Proper  feuds,  109,  114. 

Property, 

abandonment  of,  95. 

disposition  of,  96. 

origin  of,  94,  95. 

ownership  of,  95,  96. 

personal,  98. 

real,  98. 

rights  of,  83,  94  et  seq. 
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Property  register,  510,  511. 

Propositus,  305,  322. 

Proprietor,  registered,  511,  515. 
bankruptcy  of,  56. 
charge  may  be  effected  by,  500, 

512. 
death  of,  506,  509. 
disposition  of,  496. 
estate  of,  493. 
executor  of,  506, 
exempt     from     Eeal     Property 

Limitation  Acts,  341. 
fee  simple  estate  of,  493. 
land  can  be  remored  from  register 

by,  495. 
legal  estates  vested  in,  497. 
lien  may  be  created  by,  502,  503. 
rights  of,  in  land,  493.    ' 
small  holding  transferred  to,  519. 
title  adverse  to,  341,  494,  495, 

502. 
transfer  of  land  by,  498. 

Proprietorship  register,  511. 

Protector  of  the  settlement, 

alienation  of  own  interest  by,  447. 
consent  of,  to  assurance,  446,  447. 
copyhold  subject  to,  528. 
incompetence  of,  447. 
married  woman  may  be,  448. 
jiature  of  office,  448. 
persons  to  be,  447. 
settlor  may  appoint,  447. 

Prothonotaries,  23. 

Province,  ecclesiastical,  70. 

Provincial  constitutions,  35. 

Provincial  synods,  35. 

Proviso 

for  redemption,  202. 
re-entry,  199,  409. 

Public  Act  of  Parliament,  38,  42. 

Public  park,  283. 
bequests  for,  348. 

Public  Record  Office,  23  n. 

Public  rights,  83. 

Public  trustee,  264. 

Publication  of  will,  458,  460. 


Pur  autre  vie, 

estate,  159,  179  n.,  338. 
devise  of,  337,  467. 
emblements  of,  162. 
grant  of,  337. 
tenant,  163. 

'.   definition  of,  159. 
emblements  belong  to,  162. 

Purchase, 

definition  of,  301. 
title  by,  300,  301. 

Purchaser,  497.  - 

blood  of,  108,  306,  307,  309. 
collateral   relations    succeed   to, 

307. 
costs  payable  .by,  366,  367. 
definition  of,  305. 
descent  from,  308,  311,  312. 
heir  related  to,  306,  309. 
Inheritance  Act  affecting,  321. 
protection  of,  325. 
repudiation  by,  358, 

Pure  villenage,  131—137, 


Q. 

Qualified  fees,  149. 

Qualified  title, 

registration  with,  486,  490. 

Quantity 

of  interest,  144. 

Quarantine,  widow's,  171,  172. 

Quasi  entail,  468. 

Qui  ex  damnato  coitu  nascuntur,  etc., 
329, 

Quia  Emptores, 

Statute  of.     See  18  Edw.  1,  o.  1 
in  Table  of  Statutes. 

Quiet  enjoyment, 

covenant  for,  388. 

Quit  rents,  288. 

Quml  nvMus  est,  etc.,  336. 

Qu/maque,  seizure,  526. 


E. 


Back  rent,  164. 
Bansom,  115,  126. 
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Rapes, 

in  Sussex,  76. 

Bate, 

county,  77,  78. 
poor,  77,  78. 

Readers,  9  n. 

Real  action.  351. 

Real  estate,  98. 

Real  property,  definition  of,  98,  99. 

Real  representative,   2S8,   303,   326, 
473,  474. 

Realm, 

prohibition  of  leaving,  91. 

Realty,  98. 

Receiver, 

under  mortgage,  206. 

Recital 

seisin  in  fee,  365. 

Recorder  of  London, 

custom  certified  by,  28. 

Records, 

national,  23. 

custody  of,  22  n. 

Recovery,  common,  155, 156, 344, 446, 
450,  528. 
abolition  of,  445. 
customary,  528. 
definition  of,  444. 
distinguished  from  fine,  445. 
life  estate  forfeited  by,  445. 
married  woman  bound  by,  445. 

Redemption, 

day  of,  202,  203. 
equity  of,  203,  204. 
of  rent,  291. 
provision  for,  202. 

Reditus,  108. 

definition  of,  285. 
a»j,  288. 
capitales,  288. 
nigri,  288. 
quieti,  288. 
sicci,  288. 

Re-entry, 

proviso  for,  195,  548. 

Regardant, 

villeins,  132. 
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deeds  of  arrangement,  478. 
land  charges,  478. 
rectification  of  land,  495. 

Registered  land, 

boundaries  of,  511. 
charge  of,  500—502. 
incumbrances  on,  494. 
lien  on,  502. 

mortpges  of,  476,  477,  496,  518. 
restrictive  conditions  on,  505. 
sale  of,  603—505. 
title  by  adverse  possession  to,  494. 
transfer  of,  498,  506. 
trusts  affecting,  607, 
unregistered  dealings  with,  496 — 
498. 

Registrar  of  Land  Registry, 
powers  of,  489,  516. 

Registration 

of  conveyances,  476. 
deeds,  475  et  aeq. 

of  arrangement,  478. 
judgments,  479,  480. 
land  charges,  477,  480. 
leasehold  title,  487,  489,  491. 
mortgage  term  not  subject  of, 

498. 
notice  of,  507. 
restraint  on  alienation,  488. 
title,  480  et  aeq. 
writs  and  orders  relating  to 

land,  477—480. 

Registration  of  title,  480  et  aeq. 
application  for,  481  et  aeq, 
compulsory,  482,  516. 

exemption  from,  517. 
criticism  of,  482. 
definition  of,  480. 
distinguished  from  assurance,  480. 
evidence  of,  503. 
exemption  from  compulsory,  517, 

518. 
forms  of,  513. 
history  of,  481. 
incumbrances  prior  to,  494. 
joint  owners,  608. 
land  subject  to,  485. 
nature  of,  486. 
object  of,  481,  482. 
persons  capable  of  applying  for, 

485. 
possessory,  489. 
small  holdings  subject  to,  519. 
without  documents,  488,  489. 
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JRelease 

by  way  of  enlargtr  I'estate,  412. 
mitter  I'estate,  414. 
niitter  le  droit)  414. 
extinguishment,  299. 
entry   and  feoffnleht, 
413. 
deed  of,  412,  438. 
definition  of,  412. 
efiectual  as  a  lease  and  i^elease, 

425. 
implied  by  law,  412. 
incorporeal     hereditaments     ex- 
tinguished by,  299. 

Kelief, 

ai-biti-ai^,  116. 

feudal,  116. 

in  copyhold,  136. 

knight  service,  126. 

socage,  126. 

Relief  against  forfeiture,  197 — 199. 

Beligious  Orders,  243,  343. 

Remainders,  213—224. 
concurrent,  218. 
contingent,  216—224,  255,  430, 

435. 
creation  of,  215 — ^224. 
cross,  463. 
defeat  of,  221,  430. 
definition  of,  213  n. 
distinguished    from    reversions, 

213. 
freehold,  213,  214. 
leasehold,  216. 
uses  similar  to,  434. 
vested)  217. 

Remedial 
law,  16. 
statutes,  38. 

Render  and  premier,  285. 

Renewable  leases,  417. 

Rent, 

accrual  of,  165,  289.  ' 

apportionment  of,  165,  289. 
chief,  288. 
de^nition  of,  285. 
distraint  for,  187,  288,  290. 
due  to  Crown,  289. 
fee  farm,  289. 
incident  to  reversion,  211. 
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Rent — eont. 

lease    must    contain    agreement 

for,  548. 
liability  for,  187. 
minimum,  547. 
non-payment  of,  197,  198. 
origin  of,  108,  408i 
payment  of,  197,  198,  286,  547. 
peppercorn,  347,  547. 
perpetual,  291. 
Prescription  Act  does  not  apply 

to,  293. 
quit,  288. 
rack,  288. 
redemption  of,  291. 
seek,  288. 

tenant  liable  for,  286,  287 
time  of  payment,  289. 
white,  288. 

Rent  charge, 

alienation  in  mortmain,  subject 

to,  347. 
definition  of,  286. 
distraint  for,  287,  288. 
perpetual,  291. 

Rent  of  assize,  288. 

Rent  service, 

definition  of,  286. 
distress  for,  286. 
origin  of,  108. 
quit  rents  are,  288. 

Repairs, 

tenant's  liability  for,  183. 

Repeal, 

of  statutes,  effect  of,  42,  43. 

Reports,  law,  23,  24. 

Representation 

in  descents,  314. 

parUaJnentary,  49,  51,  57,  58,  77. 

Repugnant  clauses, 

construction  of,  398,  464. 

Repugnant  statutes,  43,  64. 

Reputation, 

security  of,  88. 

Requisites  of  a  deed,  381  et  seq. 

Requisitions  on  title,  363 — 366. 

Beaponsa  prudentum,  33. 

Restraining  statutes,  39. 
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Restraints  on  alienation, 
abolition  of,  365. 

'  Bestriction ', 

entry  of,  in  Land  Register,  507. 

Restrictive  conditions, 

entry  of,  in  Land  Register,  505. 

Resulting 

trust,  253,  429,  430. 
use,  245,  429,  430. 

Revealed  law,  11. 

Reversion,  350. 

abstract  on  sale  of,  360. 

definition  of,  211. 

distinguished    from    remainder, 

213. 
expectant  on  lease,  194,  195,  228. 
freehold,  212. 
grant  of,  212. 
incidents  of,  211. 
limitation  of,  212. 
merger  of,  227. 
severance  of,  195. 
transfer  of,  405. 

Revocation 

of  a  will,  461,  462. 
uses,  436. 

Richard  L  (legal  memory),  23. 

Richmond  Forest,  282. 

Ridings,  77. 

Biens  per  descent,  324. 

Right  close,  writ  of,  139. 

Right  of  common,  362,  492. 

Right  of  entry,  404. 
alienation  of,  357. 
assignment  of,  194. 
devise  of,  195,  457. 
stranger  not  entitled  to,  194. 

Right  of  re-entry,  194,  548. 

Right  of  way,  273,  274,  275,  298. 

Rights, 

nature  of,  83,  84. 
ownership,  94. 
personal,  83,  88, 
private,  83. 
property,  83. 
public,  83. 


Riot, 

compensation  for,  76. 
River, 

boundary,  339. 

bed  of,  extra-parochial,  73. 

ownership  of,  284,  339. 

Roads, 

maintenance  of,  76. 
making  of,  97. 

Roman  law, 

adoption  of,  3,  5  n. 

compilation  of,  33. 

conflict  of,  with  English  law,  5  n. 

foundation  of,  33. 

laymen  object  to,  6. 

legitimation  in,  329. 

prohibition  of,  7. 

right  of  children  under,  96. 

study  of,  2,  3. 

Root  of  title,  305,  319,  320,  359,  360, 
361,  362. 

Royal  assent,  39,  61. 

Royal  forests,  282. 

Royal  grants,  399. 

Royal  Titles  Act,  67. 

Rule  against  perpetuities,  220,  439, 
442. 
application  of,  440. 
executory  devises  subject  to,  472. 
other  interests  subject  to,  441. 

Runing-mead,  111. 

Running  with  land, 

covenants,  391,  409. 

Rural  deanery,  71. 

Russell  Gumey'a  Act.     See  30  &  31 
Vict.  c.  35,  in  Table  of  Statutes. 


8. 

Sailor,  will  by,  457. 

St.  Helena,  65. 

St.  Leonards',  Lord  (Act).    See  22  & 
23  Vict.  c.  35,  in  Table  of  Statutes. 

Sale, 

definition  of,  357,  519. 

of  charitable  lands,  347,  348. 

mortgaged  property,  208,  209. 

registered  land,  503. 

settled  land,  545. 
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Salic  Law,  313. 

Sanction  of  laws, 

vindicatory  rather  than  remunt- 
rative,  17. 

Sanctuary,  right  of,  87, 
abolition  of,  87. 

Sans  nombre, 

common,  267. 

Sark,  Mand  of,  60. 

Saium,  Council  of,  110. 

Satisfied  terms,  185. 

Scheme,  improvement,  under  Settled 
Land  Act,  555. 

School-house,  bequest  for,  348. 

Schools  of  law,  10. 

Scintilla  juris,  249. 

Scotland, 

Acts  of  Parliament  applicable  to, 

53. 
Act  of  Union,  50. 
Church  of,  52,  53. 
Isle  of  Man  attached  to,  59. 
municipal  law  of,  53. 
representation  in  ParUament,  51. 
union    with    England,    50,    52 

et  seq. 
universities  of,  52 

Scutage,  122. 

Sea,  jurisdiction  upon,  70. 

Seal, 

description  of,  381  n. 
necessary  to  deed,  325. 

Searches,  512. 

Sea-shore,  70. 

is  extra-parochial,  73. 

Seek,  rent,  288. 

Secondary  use,  434. 

Secretary  of  State, 
for  colonies,  62. 
India,  67. 

Security,  personal,  84,  88. 

;Se  defendendo,  homicide,  85. 

See,  bishop's,  70. 


Seignory,  132. 

transfer  of,  353, 

Seised  or  possessed,  210,  247,  248. 

Seisin,  102,  210. 
actual,  308. 
in  deed,  167,  170,  308. 
in  law,  167,  170,  213,  308. 
livery  of,  115, 125,  145,  179,  214, 

401,  403,  410,  412,  415,  424. 
recital  of,  365,  366. 
to  uses,  247  et  seq.,  428. 
unity  of,  299. 

Seisinafacit  stipitem,  308,  310. 

Seizure  quousque,  525. 

Self-defence,  85. 

SeU-preservation,  93. 

Senatus  consulium  uUimce  necessitatis, 
90. 

Separate  estate 

of  married  woman,  168,  453. 

Serjeant-at-law,  7. 

Serjeanty, 

grand,  121,  124,  129. 
petit,  129. 

Service, 

base,  112,  139. 

certain,  113. 

divisible,  241. 

free,  113. 

free  socage,  124. 

indivisible,  241. 

knightj  113, 114,  124,  128,  139. 

Prescription  Act  does  not  apply 

to,  293. 
sokeman's,  139. 
tenure  by,  106. 
uncertain,  113. 
villein  socage,  113, 134,  138. 

ServiUum  miUtare,  107,  108,  114. 
magnum,  121. 
panmm,  129. 
acuU,  122. 

Sessions,  Great, 

courts  of,  in  Wales,  50. 

Settled  land, 

alienation  of,  356. 
building  leases  of,  546 — 548. 
definition  of,  538. 
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Settled  land — cont. 

effect  of  Act  of  1882  upon,  537 

et  aeq. 
enfranchisement  of,  646. 
exchange  of,  646. 
improvement  of,  554,  556. 
increment  duty  on,  582. 
mining  leases  of,  546,  648. 
origin  of,  533. 
partition  of,  646. 
powers  of  tenant  for  life  over, 

535  et  seq. 
registration  of,  509. 
sale  of,  544,  645. 

Settlement, 

beneficiaries  under,  556. 
definition  of,  538. 
estate  duty,  571,  572. 
investments  under,  552,  553. 
marriage,  393. 
personal,  539. 
property  under,  550 — 553. 
protector  of  the,  446  et  aeq. 
trustees  of,  656 — 559. 

Settlement,  Act  of,  51. 

Several  fishery,  268,  269,  284. 

Several  pasture,  268,  269. 

Severalty,  229. 

Severance, 

of  joint  tenancy,  235. 
reversion,  196. 

Shack,  common  of,  265. 
Sheffield,  University  of,  10. 

Shelley's  Case,  Rule  in,  188,  220,  224, 
266. 
origin  of,  226. 

Sheriff, 

court  of,  77. 
office  of,  76. 

Shifting  use,  434,  435. 

conveyance  of  fee  simple  by,  213. 

Shire, 

definition  of,  76. 


Shore  of  the  sea,  70 — 73. 

Short  titles, 

citation  of  Acts  by,  37  n. 

Signature, 

deed  requires,  380. 
necessary  to  will,  458 — 461. 


Simple  contract  debts 
of  deceased,  323,  324. 

Sites  for  schools,  348. 

Small  holdings, 

registration  of,  519 

Smith,  Sir  T.,  135. 

Smithfield  market,  280,  281. 

Socage,  129,  131,  355. 
definition  of,  124. 
free,  113,  124—126,  131. 
town,  129. 
villein,  113,  138. 

Soil,  common  in  the,  268. 

Sokemans,  125,  139. 

Soldier,  will  by,  467. 

Solicitors, 

education  of,  9. 

Sovereign.    See  Crown. 

Sovereignty  of  State,  13 

Special  occupancy,  337. 

Special  power,  469. 

Special  tail,  152,  153. 

Specialty  debts, 

abolition  of  priority  of,  323..  324. 
nature  of,  323. 

Specific  performance,  46,  391,  392. 

Spiritual  tenure,  140. 

Springing  use,  434. 

Springs  of  water,  275,  276. 

Stallage,  279. 

Stamps, 

conveyance,  on,  368. 


Stanley,  Sir  John  de,  59. 

State,  definition  of,  15. 

Stationers'  Company,  24  n. 

Status,  144. 
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Statute, 

citation  of,  37  n. 
conveyance  by,  475. 
enabling,  39. 
expiring,  44. 

interpretation  of,  39  et  aeq. 
judicial  notice  of,  38. 
marginal  notes  of,  42. 
operation  of,  39. 
penal,  41. 
private,  37,  38,  42. 
public,  32,  42. 
remedial,  38. 
repeal  of,  43. 
restraining,  39. 
revival  of,  44. 
sub-headings  of,  42. 

Statute  of  Merton,  269,  270. 

Statute  of  Uses,  246, 417, 427, 472. 
joint     tenancy     not     presumed 

under,  242. 
jointure  created  under,  172,   173, 

230. 
lease  and  release  under,  421,  426. 
method    of    conveyance    under, 

423,  427  et  seq. 

Statute,  interpretation  of, 

general  rules  for,  39  et  seq. 

Statutory  declaration 

on  sale  of  registered  land,  544. 
registration   without    docu- 
ments of  title,  488,  489. 

Stephen,  King, 

forbids    the    studjr    of    foreign 
laws,  3. 

Stint,  common  without,  239,  267. 


succession  per,  315. 

Streams,  274,  275,  298,  299, 47L 

Streets,  545. 

Streets  and  gardens, 

dedicating  land  for,  545. 

Sturges  Bourne's  Act.    See  59  Geo.  3, 
c.  12,  in  Table  of  Statutes. 

Sub-headings 

of  statute,  42. 

Sub-lease, 
assignment  of,  361. 


Subinfeudation,  105,  120,  345. 

Submission,  Act  of.     See  25  Hen.  8. 
c.  19,  in  Table  of  Statutes. 

Svhaequens  matrimonium, 
legitimation,  per,  329. 

Subsequent  condition,  191, 196. 

Succession,  573. 

disposition  conferring,  574. 

feudal,  107. 

per  stirpes,  315. 

rights  of,  96 

what  will  amount  to,  574 — 576. 

Succession  duty, 

agricultural  land,  577. 
allowances,  577. 
compounding,  581. 
distinguished  from  estate  duty, 

573. 
exemption  from,  577, 
gifts  inter  vivos,  574. 
payable  by  instalments,  578. 
penalties  for  non-payment,  581. 
rates  of,  573,  577,  578—580. 
refund  of,  680. 
remission  of,  581. 
timber  liable  to,  580. 
valuation  of,  576. 

Successors,  148. 
who  are,  574. 

Sufferance, 

estate  at,  181. 

Suffragan  bishops,  70. 

Sunset, 

payment  before,  289. 

Superstitious  uses, 
gifts  for,  346. 

Supremacy,  Act  of.    See  1  Eliz.  c.  1, 
in  Table  of  Statutes. 

Supreme  CouiSi  of  Judicature,  46. 

Surrender, 

admittance  upon,  624,  526. 

retrospective  effect  of,  525. 
conditional,  626. 
copyhold,  522,  523,  526. 
custom  concerning,  526. 
deed  required  for,  416. 
definition  of,  415,  522. 
devise  of,  527. 
devisee  may  make,  524. 
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Surrender — cont. 

entry  of,  in  court  roll,  520. 
mortgage  efiected  by,  526. 
nature  of,  521. 
presentment  of,  523. 
techniral  words  of,  415. 
tenant   for   life,   acceptance   of, 

under  Settled  Land  Act,  548. 
tenant  in  tail  must  proceed  by, 

628. 
underlessee's  position  in  regard 

to,  417. 

Survivorship,  237,  238,  258. 
cessation  of,  236. 
nature  of,  232,  233. 
not    applicable    to    partnership, 
233,  234. 

Suspension  of  Habeas  Corpus  Act,  90. 

Symbolical  delivery,  402. 

Syngrapha,  380. 

Synods, 

national,  35. 
provincial,  35. 


T. 


Tacitus,  15,  48. 

Tail.     See  Estate  in  fee  tail ;  Tenant 
in  tail. 

Talbot,  John,  149. 

Taitarum's  Case,  164,  439. 

Taxation 

of  colonies,  62. 

Tenancy  for  years, 
creation  of,  181. 
termination  of,  182. 

Tenancy  in  common, 

creation  of,  by  limitation  in  con- 
veyance, 241. 
definition  of,  240. 
dissolution  of,  242. 
equitable,  242. 
origin  of,  239. 

Tenant 

at  will,  186—189. 
copyhold,  135,  522  et  seq. 
division  of  land  by,  290. 
from  year  to  year,  181,  183. 
in  capite,  116,  117,  120,  128,  355. 
joint,  229—236. 
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Tenant — cont. 

monthly,  183. 
on  sufferance,  189. 
paravail,  112. 

Tenant  by  the  curtesy,  538. 
definition  of,  167. 
initiate,  167,  168. 
introduction  of,  167. 
requisites  to  make,  168. 

Tenant  for  life, 

answerable  for  waste,  161,  162, 
183,  542,  543,  549. 

assignment  by,  182,  550. 

contracting  powers  of,  544,  547, 
548. 

definition  of,  637. 

determination  of  estate  of,  162. 

enfranchisement  of,  543. 

impeachment  for  waste,  549,  656. 

improvements  by,  .543,  654—556. 

investments  by,  653,  654. 

lease  by,  547,  548. 

lessee  of,  163. 

mortgage  by,  649. 

notice  by,  to  trustees  of  settle- 
ment, 642,  543. 

partition  by,  646. 

powers  of,  under  Settled  Land 
Acts,  636,  640  et  seq. 

residence  by,  640. 

right  to  botes,  160. 

sde  by,  484,  642,  546. 

tenant  in  dower  as,  535. 

Tenant  for  years 

answerable  for  waste,  180. 
emblements  belong  to,  181. 
right  to  botes,  180. 

Tenant  in  dower,  168 — 175. 
manner  of  becoming,  171. 
person  who  may  be,  169. 
position  under  Settled  Land  and 

Settled  Estates  Acts,  536. 
property  conferred  upon,  170. 

Tenant  in  fee  simple,  537. 
definition  of,  145. 

Tenant  in  tail,  537. 

after  possibility  of  issue  extinct, 

154,  166. 
bankruptcy  of,  167. 
conveyances  by,  444,  452. 
general,  162. 
rights  of,  154. 
special,  152. 
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Tenant  pur  autre  vie,  162. 
definition  of,  169. 
emblements  belong  to,  162. 

Tenement,  139. 

definition  of,  100,  111,  152. 
frank,  113. 

Tenor  est  qui  legem  datfeudo,  401. 

Tenure, 

base,  112. 

burgage,  129. 

certain,  113, 

copyhold,  131,  135. 

cornage,  121. 

customary,  135. 

Divine  service,  140. 

free.  111,  123,  124. 

gavelkind,  25,  27,  31,  127,  129, 

130,  304,  374. 
grand  serjeanty,  121. 
in  ancient  demesne,  138. 
in  capite,  112,  117,  127. 
in  frankalmoign,  140. 
lay,  112. 
leasebold,  140. 
Littleton's  treatise  on,  25. 
petit  serjeanty,  129. 
services  rendered  in  respect  of, 

112  et  seq. 
socage,  123 — 125. 
spiritual,  139. 
system  of,  20. 

termination  of,  by  escheat,  121. 
uncertain,  113. 
villein,  132—139. 

Term,  183,  211. 

definition  of,  179. 
interest  in,  180. 

Term,  long,  183. 
creation  of,  184. 
enlargement  of,  into  fee  simple, 

184,  185. 
incumbrance  upon,  184. 
merger  of,  184. 
sale  of,  185. 
satisfied,  184,  185. 

Term  of  years, 
trusts  of,  252. 

Termor,  178. 

Terre-tenant, 

liability  for  rent,  286. 

Territorial  divisions 
of  England,  70. 


Testator,  454. 

death  of,  effect  of,  465,  467,  468. 

freehold  land  of,  473. 

intention  of,  472. 

leasehold  land  belonging  to,  468. 

marriage  of,  462. 

name  of,  459. 

power  of,  469. 

signature  of,  458,  460. 

publication  of  will  by,  458. 

wife  of,  463. 

Testatum,  383. 

Testimonimn,  392. 

Thanet,  Isle  of,  58. 

Thellussou's  Act.    See  39  &  40  Geo.  3. 
0.  98,  in  Table  of  Statutes. 

Theobald,     Archbishop     of     Canter- 
bury, 3. 

Theodore  of  Tarsus,  71. 

Theodosius,  Code  of,  33,  34  n. 

Third  party  in  joint  tenancy,  232,  236. 

Timber, 

under  Settled  Land  Acts,   549, 
551. 

Time, 

computation  of,  176,  177. 

Time  immemorial,  21,  28,  30,  295,  296. 

Tithes,  71,  72. 

Prescription  Act  does  not  apply 
to,  293. 

Tithing.    See  Township. 

Title,  300. 

absolute,  486,  491,  495,  503. 
aliens,  through,  376,  377. 
by  act  of  law,  300. 
party,  301 

descent,  301. 

escheat,  121,  301,  327. 

forfeiture,  342  et  seq. 

occupancy,  95,  96,  337—341. 

purchase,  301. 
copyholds,  to,  520. 
declaration  of,  482. 
documents  of,  368,  369. 
enfranchisement,  to,  361. 
evidence  in  proof  of,  363,  503. 
investigation  of,  366,  367. 
leaseh<3d,  489,  491,  504. 
length  of,  359,  360. 
possessory,  489,  491,  503. 
recital  of,  in  deed,  383. 
registration  of.  480  et  seq. 
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Title — cont. 

requisitions  on,  363 — 366. 

root  ofi  305,  319,  320,  359,  361, 

362. 
statutory  bar  to,  360. 
to  advowaon,  360. 

incorporeal    hereditaments, 
292. 
transfer  of,  482. 
unity  of,  230,  231,  237. 
Tolls,  279. 

Tortious  alienations, 

by  particular  tenants,  350. 

Tortious  feoffment,  404,  438,  439. 

Torture,  88. 

Toulouse,  122. 

Town, 

definition  of,  74. 

Towns  being  counties,  SO. 
Towns,  corporate,  74. 
Townships,  72—76. 
Trade  usages,  26. 

Transfer 

of  registered  land,  499,  506,  507. 
charge,  4S0. 

Transportation,  92. 

Treason, 

corruption  of  blood  in,  332,  335. 
law  as  to  forfeiture  for,  332,  335 

Treason  Act,  1495.    See  11  Hen.  7, 
c.  1,  in  Table  of  Statutes. 

Treasons,  Statutes  of.    See  25  Bdw.  3. 
St.  6,  c.  2,  in  Table  of  Statutes. 

Treaty  of  Paris  (1783),  02  n. 

Trespass, 

none  against  tenant  at  sufferance, 
189. 

Trial, 

locus  of,  77. 
punishment  without,  89. 

Tribonian,  33. 

Trinoda  neceseitas,  140. 

Trithing,  77. 

Trust,  cestui  que,  254 — 258. 
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Trust  estate,  263  et  seq. 
curtesy  in,  256. 
devolution  of, '257. 
disclaimer  of,  379. 
dower  in,  255. 
not  now  liable  to  escheat,  255. 

Trustee, 

attainder  of,  334. 
capacity  to  act  as,  253,  254. 
contingent  remainders,  preserved 

by,  222. 
conviction  of,  334. 
devise  to,  466,  467. 
estates  of  deceased,  254,  258. 
for    purposes    of    Settled    Land 

Acts,  557,  559. 
forfeiture  of  estates  of,  264,  257. 
reimbursement  of,  569. 

Trustees  of  settlement,  557 — 559. 
persons  to  act  as,  567,  558. 
powers  of,  568. 

Trust  funds, 

investments  suitable  for,  562. 

Trusts,  46. 

active,  251. 

contingent   remainders   in,   255, 

256. 
constructive,  252  n. 
curtesy  in,  265,  266. 
dower  in,  265,  266. 
escheat  of,  256,  266. 
express,  263,  267. 
implied,  253. 
merger  in,  256. 
resulting,  253. 
to  attend  inheritance,  184. 

preserve    contingent    remain- 
ders, 222. 

Turbary, 

common  of,  267,  268. 

Twelve  month,  177. 

Twelve  Tables,  33. 

Tynwald,  Court  of,  59. 

Tyrrel's  Case,  262. 


U. 

Ubi  nuUwm  matrimonium,  ibi  nulla 
dos,  169.     • 

Ulpian,  33  n. 

Ultimae  necessitatis, 

senatus  consultum,  90. 
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Unadmitted  surrenderee,  525. 

Uncertain  services,  113. 

Underground  water,  275. 

Underlessee, 

distinguished   from    assignee    of 

lease,  518. 
emblements  of,  163,  164. 
on  surrender  of  lease,  416,  417. 

Union 

with  Ireland,  56  et  seq. 
Scotland,  50. 

United  Kingdom,  48  et  seq. 

United  States  of  America,  62. 

Unity  of  possession,  231. 
seisin,  299. 
title,  230,  237. 

Universities  and  colleges, 

exempt  from  Mortmain  Act,  348. 
powers  under  Settled  Land  Act, 
538. 

Unlawful  Drilling  Act,  1819.  See 
60  Geo.  3  &  1  Geo.  4,  o.  1,  in 
Table  of  Statutes. 

Unreasonable 
bail,  90. 
custom,  30. 

Unregistered  dealings 

with  registered  lands,  496^98. 

Urban  district,  75. 

Usages  of  trade,  27. 

User,  immemorial,  296. 

Uses.    See  also  Trusts. 

cestui  gue  use,  244  el  seq. 

charitable,  342,  349. 

creation  of,  245. 

curtesy  in,  246. 

definition  of,  243,  249. 

dower  of,  246. 

equitable  nature  of,  246,  252. 

execution  of,  247,  251  et  seq. 

executory,  433, 434,  437, 440, 445. 


feoffment  to,  244,  245,  422  et  seq. 

forfeiture  of,  244. 

impUed,  244,  245,  429. 

in  wills,  471. 

limitation  in,  431,  432,  435,  436. 

[ 


Uses — coni. 

mortmain    statute    applied    to, 

244. 
owner  of,  243,  246  et  seq. 
persons  qualified  to  hold,  246. 
resulting,  245,  429. 
secondary,  434. 
seisin  to,  248,  249  et  seq.,  252. 
shifting,  433,  434. 
springing,  433. 
statute  of,   173,  230,   242,   247, 

421,423,427e««ej.,473. 
uses  upon,  252. 

Uses  to  bar  dower,  174. 

Vt  res  magis  valeat  qimm  'pereai,  41. 


Vaoarius,  Eoger,  3. 

Valor  maritagii,  119, 128. 

Valuable  consideration,  384. 

Valuation  of  succession  duty,  576. 

Variation  of  investments,  552,  553. 

Vassal  and  lord,  105. 

Vassalage,  acknowledgment  of,  105. 

Vendor, 

costs  payable  by,  366,  367. 

covenants  by,  391. 

documents  handed  over  to,  368, 

369. 
duty  to  disclose  defects,  358. 
interest  in  land  sold,  358. 
must  make  marketable  title,  359. 

Ventre  sa  mere, 

children  in,  85,  221,  440,  441. 

Verba  fortius  accipiuntur  corttra  pro- 
ferentem, 399. 

Verba  intentioni  debent  inservire,  396. 

Vested  remainder,  216. 

Vestries  Acts,  75  n. 

Vestry,  75. 

Vetera  statuta,  37  n. 

Vicar,  71. 

Vicecomes,  76. 

Vicinage, 

common  because  of,  264. 
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Victoria,  Queen, 

Empress  of  India,  67. 

Victoria  University,  48,  310  n. 

Vill.    3ee  Township. 

Villein  socage,  113,  125. 

Villeins, 

children  of,  133. 

classes  of,  132. 

develope  into  copyholders,  134, 

138. 
enfranchisement  of,  134. 
marriage  of,  133,  134. 
origin  of,  131—133. 
services  of,  132,  133,  138,  139. 
status  of,  132,  133. 
varieties  of,  132,  133. 

ViUenage,  113,  131  et  aeq. 
pure,  113,  131  et  seq. 
privileged,  113,  138  ei  seq. 
extinction  of,  135. 

Visitor,  140. 

Voluntary  enfranchisements,  530 — 
532. 

Voluntary  waste,  161. 

Vows,  religious,  effect  of,  87. 

W. 

Waiver  1 

of  breach  of  condition,  197. 
forfeiture,  332,  335. 

Wales,  48,  70. 

assizes  for,  50. 
counties  in,  49. 
courts  of,  50. 
descent  in,  49. 
laws  in,  49. 
members  for,  49. 
subjugation  of,  48. 
united  to  England,  49. 
University  of,  10. 

Wales  and  Berwick  Act,  1746.  See 
20  Geo.  2,  c.  42,  in  Table  of 
Statutes. 

Wales,  Statute  of.  See  12  Edw.  1,  in 
Table  of  Statutes. 

Wapentakes,  76. 


Ward, 

marriage  of  female,  120. 

Wards  and  liveries, 
court  of,  118, 119. 

Wardship 

inchivaby,  120. 
copyholds,  136,  137. 
socage,  127. 

Warrant, 

commitment  by,  91. 

Warren,  fowls  of,  283. 

Warren,  free,  283. 

Waste, 

definition  of,  131. 

equitable,  161. 

grant  of,  527. 

impeachment  of,  161,  542,  551, 

552,  556. 
inclosure  of,  269—273. 
legal,  161. 
liability  of  tenant  for,  180,  542, 

651,  552. 
permissive,  161,  180,  186. 
voluntary,  161. 
writ  of,  351. 

Water, 

property  in,  99. 

right  of,  262,  275,  276,  298. 

Watercourse,  275. 

rights  to,  275,  276,  298. 
underground,  275. 

Way,  rights  of,  273,  298. 
permissive,  273. 
prescriptive,  273,  298. 

Week  to  week, 

tenant  from,  183. 

Weights  and  measures, 
standard  of,  51. 

Weks,  284. 

Wells,  275. 

Westminster  I.,  Statute  of.  See 
3  Edw.  1,  c.  36,  in  Table  of  Statutes. 

Westminster  II.,  Statute  of.  See 
13  Edw.  1,  St,  1,  in  Table  of 
Statutes. 
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Whichwood  Forest,  282. 

Whittlewood  Forest,  282. 

Widow, 

effect  of  mairiage  of,  162. 

Wife,  conveyance  to,  432. 

Wight,  Isle  of,  58. 

Will, 

charitable  bequest  by,  348. 
construction  of,  22,   148,  462 — 

471. 
deed,  and,  distinction  between, 

147,  148,  163,  154,  219,  398, 

399,  455,  464. 
definition  of,  454. 
estate  jrar  nviire  vie  devised  by, 

337. 
executory  limitation,  as,  472. 
form  of,  466,  460,  461. 
infant,  of,  374. 
land  devised  by,  130. 
origin  of,  96. 

power  to  make,  454  ei  seg. 
publication  of,  681. 
repugnant  clauses  in,  398. 
revocation  of,  461,  462. 
signature  of,  460. 
unregistered,  476. 
uses  in,  471,  472. 
witnesses  of,  469 — 461. 

WiUiam  I.,  109—111, 116. 

WiUiamll.,  Ill,  116. 

Winchester  College, 

exemption  as  to  mortmain,  348. 

Windsor  Forest,  282. 


Witnesses, 

to  a  deed,  395. 
wiU,  469—461. 

Women,  disabilities  of,  315,  317. 

Workmen's  dweUiogs, 
powers  to  build,  370. 

Wreck,  plunder  of,  76. 

Writ, 

of  elegit,  354. 

error,  from  Ireland,  66,  68. 
ne.  exeat  regno,  91. 
partition,  234,  238,  242. 
right  close,  139. 
waste,  351. 

Writing.    See  Deed. 

Writs  and  orders 

affecting  land,  registry  of,  477. 

Wrongs,  nature  of,  84. 


Y. 

Year,  definition  of,  176, 177. 

Year,  meaning  of,  175. 

Year  and  day, 

forfeiture  for,  333. 

Year  Books,  23. 

Yearly  tenancy,  181,  182,  183. 

Years,  estates  for,  175 — 186. 

Yorkshire, 

registration  in,  476,  495,  505. 
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